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PREFACE. 


The  introduction  of  the  recent  statutes  and  orders  ia 
Chancery,  and  the  consequent  abolition  of  the  Six 
Clerks'  Office,  have  so  materially  altered  the  mode  of 
conducting  the  various  proceedings  in  a  Chancery  suit, 
as  to  render  the  production  of  some  practical  work  upon 
the  subject  of  the  utmost  importance  to  the  profession. 
With  a  view,  therefore,  of  supplying  the  present  defi» 
ciency,  and  of  affording  some  immediate  assistance  to  the 
practitioner,  this  little  volume  is  submitted  to  his  notice. 
It  is  confidently  hoped  that  the  arrangement  of  the 
work  will  be  found  to  be  of  such  a  nature  as  to  afford 
the  greatest  facilities  for  reference,  and,  at  the  same 
time,  to  offer  the  least  perplexity  or  confusion  to  the 
uninitiated.  It  is  divided  into  Four  Parts.  The  First 
Part  comprises  all  the  ordinary  proceedings  in  a  suit, 
from  its  commencement  to  the  decree  inclusive;  the 
Second  Part,  various  particular  proceedings  in  a  suit, 
either  of  an  incidental  or  secondary  nature ;  the  Third 
Part  treats  of  the  proceedings  in  the  Masters*  Offices ; 
and  the  Fourth,  of  proceedings  connected  with  particular 
parties  in  a  suit. 


IV  PREFACE. 

With  a  view  of  rendering  the  work  more  acceptahle, 
and  of  giving  it  an  additional  vahie,  practical  directions, 
as  to  the  mode  of  carrying  out  the  several  proceedings, 
have  heen  added,  in  a  somewhat  similar  manner  to  that 
adopted  in  Mr.  Archbold's  admirable  Practice  of  the 
Courts  of  Common  Law, 

The  reported  cases,  upon  the  new  points  of  practice, 
are,  by  means  of  Addenda,  brought  up  almost  to  the 
very  day  of.  publication ;  and  as  some  of  these  are  of 
considerable  importance,  it  will  be  advisable  to  make  a 
note  of  reference  thereto,  in  the  body  of  the  work,  pre- 
vious to  its  perusal. 

In  the  Appendix  are  contained  the  ordinary  Forms 
required  in  the  conduct  of  a  suit,  including  all  such 
Writs  as  were  formerly  prepared  by  the  Clerks  in  Court ; 
to  which  are  added,  all  the  General  Orders  from  1828 
to  the  present  period,  and  the  recent  Statutes  affecting 
the  practice  of  the  Court. 

The  Author  cannot  refrain  from  ackno.wledging  that 
he  feels  a  considerable  degree  of  difl&dence  in  submitting 
the  present  volume  to  the  profession.  The  rather  rapid 
manner,  however,  in  which  it  has  been  prepared  and 
passed  through  the  press,  with  a  view  of  affording  the 
earliest  possible  assistance  to  the  practitioner,  might, 
perhaps,  alone  suffice  as  an  apology  for  any  slight  inac- 
curacies which  may  possibly  have  crept  into  it ;  but  with 
«  liberal  profession,  he  feels  assured  that  a  lenient  judg- 
ment will  be  passed  upon  the  first  edition  of  a  work, 
treating  of  a  practice  which  has,  in  most  respects,  been 
rendered  entirely  novel. 
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PART  I. 

THE   ORDINARY   PROCEEDINGS    IN    A    SUIT   TO 
THE  DECREE. 


CHAPTER  L 

The    Commencement    op    a    Suit. 

Section  1. 

THE   BILL. 

1.  Nature  of. 

The  first  proceeding  in  a  chancery  suit  is  the  bill  of 
complaiut,  which  is  in  the  nature  of  a  petition  to  the 
Lord  Chancellor,  stating  the  subject  matter  of  com- 
plaint and  praying  a  relief.  The  party  preferring  the 
bill  is  called  the  complainant  or  plaintiff,  and  the 
party  against  whom  the  suit  is  instituted  is  called 
die  defendant. 

The  bill  is  divided  into  nine  parts:  the  first  part 
is  the  address;  —  the  second  contains  the  name,  de- 
scription, and  residence  of  the  plaintiff;  —  the  third 
contains  a  statement  of  the  facts ;  —  the  fourth  part 
contains  a  general  charge  against  the  defendant;  — 
the  fifth  particular  charges  or  pretences  set  up  by 
the  defend[ant  in  his  defence;  —  the  sixth  part  avers 
that  the  acts  of  the  defendant  are  contrary  to  equity; 
— ^the  seventh  is  the  interrogatory  part;  —  the  eighth 
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is  the  prayer  for  relief; — and  the  ninth  is  the  prayer 
of  process  to  compel  the  defendant's  appearance  and 
answer. 

It  has  hitherto  been  the  practice  for  the  defendant, 
or  each  of  the  defendants  when  more  than  one,  to 
answer  not  merely  all  the  interrogatories,  but  every 
fact  stated  or  charged,  whether  interrogated  to  or  not. 
This  practice,  however,  has  been  materially  altered  by 
the  orders  of  the  20th  August,  1841. 

By  the  16th  of  these  orders  it  is  ordered,  "  That 
a  defendant  shall  not  be  bound  to  answer  any  state- 
ment or  charge  in  the  bill,  unless  specially  and  par- 
ticularly interrogated  thereto;  and  a  defendant  shall 
not  be  bound  to  answer  any  interrogatory  in  the  bill, 
except  those  interrogatories  which  such  defendant  is 
required  to  answer;  and  where  a  defendant  shall  an- 
swer any  statement  or  charge  in  the  bill,  to  which  he  is 
not  interrogated,  only  by  stating  his  ignorance  of  the 
matter  so  stated  or  charged,  such  answer  shall  be 
deemed  impertinent." 

By  the  17th  id.  it  is  ordered,  "  That  the  interro- 
gatories contained  in  the  interrogating  part  of  the  bill, 
shall  be  divided  as  conveniently  as  may  be  from  each 
other,  and  numbered  consecutively  1,  2,  3,  &c.,  and  the 
interrogatories  which  each  defendant  is  required  to 
answer,  shall  be  specified  in  a  note  at  the  foot  of  the 
bill,  in  the  form,  or  to  the  effect  following ;  that  is  to 
say, — "  The  defendant  (A.  B.)  is  required  to  answer 
the  intwrogatories  numbered  respectively  1,  2,  3,  &c.," 
and  the  oifice  copy  of  the  bill  taken  by  each  defendant 
shall  not  contain  any  interrogatories  except  those  which 
such  defendant  is  so  required  to  answer,  unless  such 
defendant  shall  require  to  be  furnished  with  a  copy  of 
the  whole  bill." 

By  the  18th  id.  it  is  ordered,  "That  the  note  at  the 
foot  of  the  bill,  specifying  the  interrogatories  which 
each  defendant  is  required  to  answer,  shall  be  consi- 
dered and  treated  as  part  of  the  bill,  and  the  addition 
^Of  any  such  note  to  the  bill,  or  any  alteration  in  or 
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addition  to  such  note  after  the  bill  is  filed,  shall  be 
considered  and  treated  as  an  amendment  of  the  bill." 

And  by  the  19th  id.  it  is  ordered,  "That  instead  of 
the  words  of  the  bill  now  in  use  preceding  the  inter- 
rogating part  thereof,  and  beginning  with  the  words 
"To  the  end  thereof,"  there  shall  hereafter  be  used 
words  inv  the  form  or  to  the  effect  following :  "  To 
the  end,  therefore,  that  the  said  defendants  may,  if 
they  can,  shew  why  your  orator  should  not  have  the 
relief  hereby  prayed,  and  may,  upon  their  several  and 
respective  corporal  oaths,  and  according  to  the  best 
and  utmost  of  their  several  and  respective  knowledge, 
remembrance,  information,  and  belief,  full,  true,  direct, 
and  perfect  answer  make  to  such  of  the  several  inter- 
rogatomes  hereinafter  numbered  and  set  forth,  as  by 
the  note  hereunder  written,  they  are  respectively  re- 
quired to  answer;  that  is  to  say:" — 1.  Whether,  Ac. 
2.  Whether,  &c. 

2.  Parties  to. 

With  respect  to  the  parties  to  a  suit,  the  rule  has 
hitherto  been,  that  all  persons  materially  interested  in 
the  subject  of  the  suit,  however  numerous,  ought  to 
be  made  parties  thereto  (Cockbum  v.  Thomson^  16 
Ves.  325.)  To  this  rule,  however,  there  are  some 
exceptions.  One  is,  that  a  single  creditor  may  sue 
on  behalf  of  himself  and  all  other  creditors  of  a  de- 
ceased party,  for  the  administration  of  his  estate.  Also, 
that  in  a  suit  for  the  administration  of  the  estate  of  a 
deceased  person,  the  general  creditors  and  legatees  are 
not  necessary  parties,  but  are  sufficiently  represented 
by  the  executors  or  administrators.  And  also,  that 
where  a  number  of  persons  have  a  common  interest,  but 
whom  it  would  be  impossible  with  practical  convenience 
to  make  all  parties  to  the  suit ;  a  few  individuals  may 
sue  on  behalf  of  all  the  members  of  the  company, 
except  such  as  are  made  defendants. 

By  the  orders  26  Aug.  1841,  however,  some  material 
b2 


4  THE   BILL. 

alterations  with  respect  to  the  parties  to  a  suit  have 
been  introduced. 

By  the  30  th  of  these  orders  it  is  ordered,  "  That  in 
all  suits  concerning  real  estate  which  is  vested  in 
trustees  by  devise,  and  such  Uustees  are  competent  to 
sell  and  give  discharges  for  tlie  proceeds  of  the  sale, 
and  for  the  rents  and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially  interested  in  the 
estate  or  the  proceeds,  or  the  rents  and  profits,  in  the 
same  manner,  and  to  the  same  extent,  as  the  executors 
or  administrators  in  suits  concerning  personal  estate, 
represent  the  persons  beneficially  interested  in  such 
personal  estate ;  and  in  such  cases  it  shall  not  be 
necessary  to  make  the  persons  beneficially  interested  in 
such  real  estate,  or  rents  and  profits,  parties  to  the  suit. 
But  the  court  may,  upon  consideration  of  the  matter  on 
the  hearing,  if  it  shall  so  think  fit,  order  such  persons 
to  be  made  parties." 

It  has  hitherto  been  the  practice  in  suits,  to  carry 
into  efikst  the  trusts  of  a  devise  of  real  estate,  to 
make  the  heir-at-law  a  party  to  the  suit.  By  the 
31st  of  the  foregoing  orders,  however,  it  is  provided, 
"  That  in  suits  to  execute  the  trusts  of  a  will,  it 
ishall  not  be  necessary  to  make  the  heir-at-law  a  party ; 
but  the  plaintiff  shall  be  at  liberty  to  make  the  heir- 
at-law  a  party,  where  he  desires  to  have  the  will  esta- 
blished against  him." 

By  the  32nd  of  the  same  orders  it  is  also  provided, 
"  That  in  all  cases  in  which  the  plaintiff  has  a  joint 
and  several  demand  against  several  persons,  either  as 
principals  or  sureties,  it  shall  not  be  necessary  to  bring 
before  the  Court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto ;  but  the  plaintiff 
may  proceed  against  one  or  more  of  the  persons  severally 
liable." 

The  39th  id.  also  provides,  "  That  where  the  de- 
fendant shall  by  his  answer,  suggest  that  the  bill  is 
defective  for  want  of  parties,  the  plaintiff  shall  be  at 
liberty  within  fourteen  days  after  answer  filed,  to  set 
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down  the  cause  for  argnment  upon  that  objection  only ; 
and  the  purpose  for  which  the  same  is  so  set  down 
shall  be  notified  by  an  entry,  to  be  made  in  the  registrar's 
book,  in  the  form  or  to  the  effect  following ;  that  is  to 
say, — "  Set  down  upon* the  defendant's  objection  for 
iwint  of  parties;"  and  that  where  the  plaintiff  shall 
not  so  set  down  his  cause,  but  shall  proceed  therewith 
to  a  hearing,  notwithstanding  an  objection  for  want  of 
parties  taken  by  the  answer,  he  shall  not,  at  the  hearing 
of  the  cause,  if  the  defendant's  objection  shall  then  be 
allowed,  be  entitled  as  of  course  to  an  order  for  liberty 
to  amend  his  bill  by  adding  parties ;  but  the  court,  if 
it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill.** 
And  the* 40th  id.  provides,  "  That  if  a  defendant 
shall  at  the  hearing  of  a  cause,  object  tbat^a  suit  is 
defective  for  want  of  parties  not  having  by  plea  or 
answer  taken  the  objection,  and  therein  specified  by 
name  or  description  the  partfes  to  whom  the  objection 
applies,  the  Court  (if  it  shall  think  fit)  shall  beat  liberty 
to  make  a  decree,  saving  the  rights  of  the  absent 
parties."  Under  these  orders  it  has  been  determined, 
that  the  Court  will  not  make  a  decree  which  would 
prejudice  the  rights  of  an  absent  party,  (Kimher  v. 
JSmstcorth^  6  Jur.  165)  ;  also,  that  when  a  cause  is  set 
down  for  hearing,  upon  an  objection  for  want  of  parties, 
the  court,  for  the  purpose  of  deciding  that  objection 
only,  will  assume  the  defendant's  answer  to  be  true 
(7  id.  691.) 

By  the  23rd  of  the  same  orders,  a  material  alteration 
has  been  introduced  in  the  practice,  with  respect  to 
persons  who  are  merely  formal  parties  to  the  suit,  and 
which  will  be  considered  hereafter  (see  poste  "  Serving 
copy  biU.") 

3.  How  prepared. 

The  bill  is  invariably  drawn  by  counsel,  from  the 
instructions  furnished  him  by  the  solicitor.  It  must 
also  be  signed  by  counsel.     It  is  afterwards  engrossed 
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in  words  at  length  on  parchment,  the  number  of  skins 
being  unlimited,  and  connseVs  signature  is  added  at 
the  end,  after  which  the  skins  (if  more  than  one)  are 
tied  together  at  the  left  hand  upper  corner.  Unlike 
a  deed,  the  first  skin  of  thet^bill  is  placed  in  front. 
In  drawing  the  bill  it  is  not  usual  for  counsel  to  add  the 
prayer  of  process,  which  is  either  done  by  the  solicitor, 
or  by  the  law  stationer  at  the  time  of  its  being 
engrossed  (see  form  p.  47,  Appendix),  If  an  injunction 
is  prayed  for  by  the  bill,  it  must  also  be  stated  in 
the  prayer  of  process  (see  form  p.  47,  Appendix),  If 
the  defendant  is  a  peer,  in  addition  to  the  usual  prayer 
of  process  a  letter  missive  must  be  prayed  ( see  form 
p,  48,  Appendix).  • 

4.  How  indorsed  and  filed. 

By  tbe  1st  order,  5  May,  1837,  it  is  ordered,  that 
every  original  information,  or  bill  of  complaint  filed  in 
the  High  Court  of  Chancery,  shall  (at  the  option  of 
the  party,  informant,  or  complainant,  by  or  on  whose 
behalf  the  information  or  bill  shall  be  filed)  be  distinctly 
marked  at  or  near  the  top  or  upper  part  thereof,  either 
with  the  words  "  Lord  Chancellor,"  or  with  the  words 
"  Master  of  the  Rolls;**  and  by  the  1st  order,  11  Novem- 
ber, 1841,  it  is  further  ordered,  that  in  all  informations 
or  bills  marked  under  the  foregoing  order  with  the 
words  "  Lord  Chancellor,"  the  plaintiff  shall,  underneath 
the  words  "  Lord  Chancellor,"  write  the  title  of  one  of 
the  three  Yice  Chancellors  at  his  option,  and  the  cause 
shall  thenceforth,  unless  removed  by  some  special  order 
of  the  Lord  Chancellor,  be  attached  to  such  Yice  Chan- 
cellor s  court. 

By  the  17th  order,  26  October,  1842,  it  is  ordered, 
"  That  every  solicitor  of  a  party  suing  or  defending 
by  a  solicitor,  shall  cause  to  be  indorsed  or  written 
upon  every  writ'  which  he  shall  sue  out,  and  upon 
every  information,  bill,  demurrer,  plea,  answer,  or  other 
pleading,  or  proceeding,  and  all  exceptions,  which    he 
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may  leave  with  the  clerks  of  records  and  writs  to  be 
filed,  and  upon  all  insfcnictions  which  he  may  give  to 
the  clerks  of  records  and  writs  for  any  appearance  or 
other  purpose,  his  name  and  place  of  business,  and  also 
(if  his  place  of  btisinessb  shall  be  more  than  three  miles 
from  the  record  and  writ  clerks'  office),  another  proper 
place  (to  be  called  his  address  for  service)  which  shall 
not  be  more  than  three  miles  from  the  said  office,  where 
writs,  notices,  orders,  warrants,  rules,  and  other  docu- 
ments, proceedings,  and  written  communications,  may 
be  left  for  him  ;  and  where  any  such  solicitor  shall  only 
be  the  agent  of  any  other  solicitor,  he  shall  add  to  his 
own  name  or  firm  and  place  of  business,  the  name  or 
firm  and  place  of  business  of  the  principal  solicitor.*' 
The  20th  of  the  same  orders  requires  a  similar  indorse- 
ment of  the  name  and  place  of  residence  of  every  party 
suing  or  defending  in  person. 

Formerly  the  bill  was  filed  by  the  clerk  in  court ; 
it  is  in  future,  however,  to  be  filed  by  the  clerks  of 
the  records  and  writs  (3rd  order,  26  October,  1842). 
Hnving  ingrossed  and  carefully  examined  the  hill, 
indorse  at  the  top  of  the  front  skin,  in  the  left  hand 
corner,  either  the  words  "  Lord  Chancellor,  or  Master 
of  the  Rolls ;"  and  if  indorsed  with  the  words  "  Lord 
Chancellor,''  underneath  such  words  also  indorse  the 
title  of  one  of  the  three  Vice  Chancellors,  as  "  Vice 
Chancellor  of  England,**  or  "  Vice  Chancellor  Sir 
James  Lewis  Knight  Bruce,**  or  '*  Vice  Chancellor 
Sir  James  Wigram,"  On  the  back  of  the  bill  also 
indorse  the  name  and  address  of  the  solicitor  and 
agent-;  after  which  take  the  bill  to  the  clerk  of  the 
records  and  writs  in  whose  division  the  suit  is,*  and  he 

*  The  suits  are  divided  amongst  the  clerks  of  the  records  and 
writs  in  manner  following.  1.  Those  in  which  the  plaintiffs,  or 
the  first  plaintiff's  surname  hegins  with  any  of  the  letters  A,  B,  or 
C,  are  in  the  division  of  Mr.  Bed  well.  2.  Those  which  hegin 
wirh  any  of  the  letters  D,  E,  F,  G,  H,  I,  or  J,  are  in  the  division 
of  Mr^  Berrey.  3.  Those  which  begin  with  anj  of  the  letters  K, 
L,  M,  N,  O,  P,  Q,  or  R,  are  in  the  division  of  Mr.  Vetfi.  4.  Those 
which  begin  with  anv  of  the  letters  S,  T,  0,  V,  W,  X,  Y,  or  Z, 
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villJiU  the  bill.  Pay  him  £1.  The  bill  does  not  require 
either  to  be  signed,  or  sworn  to,  by  the  plaintiff. 

5.  Serving  Copy. 

It  has  hitherto  heen  the  practice  to  require  all  the 
defendants  to  appear  to  and  answer  the  hill ;  and  how- 
ever immaterial  thdr  answers  might  he,  the  plaintiff 
coidd  not  in  general  set  his  cause  down  for  hearing 
until  he  had  ohtained  the  answers  of  all  the  defendants 
to  the  hill.  The  exceptions  to  this  rule  were  in  the 
case  of  the  hill  heing  taken  pro  confesso,  or  of  the 
defendant  heing  out  of  the  jurisdiction. 

As  the  pls^tiff  is  firequently  compelled  to  make 
defendants  of  parties  who  have  the  same  interest  as 
himself^  and  against  whom  no  relief  is  sought,  and 
who  are  consequently  mere  formal  parties  to  the  suit, 
the  ahove  rule  was  firequently  found  irksome  and  unne- 
cessary, the  answers  of  such  defendants  merely-  serving 
to  encumher  the  record.  To  remedy  this,  and  with  a 
view  of  simplifying  the  proceedings  in  the  cause,  the 
following  orders  have  heen  issued,  wherehy  the  plaintiff 
is  enahled  to  dispense  with  such  mere  formal  parties. 

By  the  23rd  order,  26  August,  1841,  it  is  ordered, 
"  That  when  no  account,  payment,  conveyance,  or 
other  direct  relief  is  sought  against  a  party  to  a  suit, 
it  shall  not  be  necessary  for  the  plaintiff  to  require 
such  party,  not  heing  an  infant,  to  appear  to  and  answer 
the  bill,  but  tlie  plaintiff  shaJl  be  at  liberty  to  serve 
such  party,  not  being  an  infant,  with  a  copy  of  the  bill, 
whether  the  same  be  an  original,  or  amended,  or  supple- 
mental bill,  omitting  the  interrogating  part  thereof; 
and  such  bill,  as  against  such  party,  ^all  not  pray  a 
subpoena  to  appear  and  answer,  but  shall  pray  that  such 

are  in  the  division  of  Mr.  Ward.  All  proceedings  in  the  record 
and  writ  clerks'  office  in  any  cause,  and  all  hills  of  revivor  or  sup- 
plement  in  the  same  cause,  are  to  take  place  and  he  filed  in  the 
division  in  which  the  original  hill  is,  although  the  plaintiff's,  or  the 
first  plaintiCs  surname  in  the  hill  of  revivor  or  supplement  may 
not  be  the  same  as  the  surname  of  the  plaintiff,  or  first  plaintiff  in 
the  original  bill. 
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party,  upon  being  served  with  a  copy  of  the  biU,  may 
be  bound  by  all  the  proceedings  in  the  cause.  But 
this  order  is  not  to  prevent  the  plaintiff  from  requiring 
a  party  against  whom  no  account,  payment,  conveyance, 
or  other  direct  relief  is  sought,  to  appear  to  and  answer 
the  bill,  or  from  prosecuting  the  suit  against  such  party 
in  the  ordinary  way,  if  he  shall  think  fit." 

By  the  24th  id.  it  is  ordered,  "  Tliat  where  a  plaintiff 
shall  serve  a  defendant  with  a  copy  of  the  bill  under 
the  twenty-third  order,  he  shall  cause  a  memorandum 
of  such  service,  and  of  the  time  when  such  service  was 
made,  to  be  entered  in  the  Six  Clerks'  Office;  first 
obtaining  an  order  of  the  Court  for  leave  to  make  such 
entry,  which  order  shall  be  obtained  upon  motion  with* 
out  notice,  upon  the  Court  being  satisified  of  a  copy  of 
the  bill  having  been  so  served,  and  of  the  time  when 
the  service  was  made." 

By  the  25th  id.  it  is  ordered,  "  That  where  a  de- 
fendant shall  have  been  served  with  a  copy  of  the  bill, 
under  the  2drd  order,  and  a  memorandum  of  such 
service  shall  have  been  duly  entered,  and  such  defendant 
shall  not  within  the  time  limited  by  the  practice  of  the 
Court  for  that  purpose,  enter  an  appearance  in  common 
form,  or  a  special  appearance  under  the  27th  order; 
the  plaintiff  shall  be  at  liberty  to  proceed  in  the  cause, 
as  if  the  party  served  with  a  copy  of  the  bill  were  not 
a  party  thereto,  and  the  party  so  served  shall  be  bound 
by  all  the  proceedings  in  the  cause,  in  the  same  manner 
as  if  he  had  appe&red  to  and  answered  the  bill." 

By  the  26th  id.  it  is  ordered,  "  That  where  a  party 
shall  be  served  with  a  copy  of  the  bill  under  the  23rd 
order,  such  party,  if  he  desires  the  suit  to  be  prosecuted 
against  himself  in  the  ordinary  way,  shall  be  entitled 
to  have  it  so  prosecuted  ;  and  in  that  case  "he  shall 
enter  an  appearance  in  the  common  form,  and  the  suit 
shall  then  be  prosecuted  against  him  in  the  ordinary 
wj^y.-  But  the  costs  occasioned  thereby  shall  be  paid 
by  the  party  so  appearing,  unless  the  Court  shall  othejf- 
wise  direct.*' 

b5 
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By  the  27th  id.  it  is  ordered,  '*  That  where  a  party- 
shall  be  served  with  a  copy  of  the  bill  under  the  23rd 
order,  and  shall  desire  to  be  served  with  a  notice  of  the 
proceedings  in  the  cause,  but  not  otherwise  to  have  the 
same  prosecuted  against  himself,  he  shall  be  at  liberty 
to  enter  a  special  appearance  under  the  following  form, 
(that  is  to  say,)  ^^  A.  B.  appears  to  the  bill  for  the 
purpose  of  being  served  with  notj/ke  of  all  proceedings 
therein."  And  thereupon,  the  party  entering  such  ap- 
pearance, shall  be  entitled  to  be  served  with  notice  of  all 
proceedings  in  the  cause,  and  to  appear  thereon ;  but  the 
costs  occasioned  thereby,  shall  be  paid  by  the  party  en- 
tering such  appearance,  unless  the  Court  shall  other- 
vnse  direct." 

By  the  28th  id.  it  is  ordered,  ^^  That  a  party  shall 
not  be  at  liberty  to  enter  such  special  appearance  under 
the  27th  order,  after  the  time  limited  by  the  practice 
of  the  Court  for  appearing  to  a  bill  in  the  ordinary 
Course,  without  first  obtaining  an  order  of  the  Court 
for  that  purpose,  such  order  to  be  obtained  on  notice  to 
the  plaintiff;  and  the  party  so  entering  such  special 
appearance,  shall  be  bound  by  ^all  the  proceedings  in 
the  cause,  prior  ta  such  special  appearance  being 
so  entered." 

And  by  the  29th  id.  it  is  ordered,  "  That  where  no 
account,  pajonent,  conveyance,  or  other  relief  is  sought 
against  a  party,  but  the  plaintiff  shall  require  such 
party  to  appear  to  and  answer  the  bill,  the  costs  oc- 
casioned by  the  plaintiff  having  required  such  party 
so  to  appear  and  slnswer  the  bill,  and  the  costs  of  all 
proceedings  consequential  thereon,  shall  be  paid  by  the 
plaintiff,  unless  the  Court  shall  otherwise  direct." 

It  will  be  perceived  that  the  23rd  of  the  foregoing 
orders  does  not  apply  to  infant  defendants,  and  the 
reason  is  that  such  persons  are  not  considered  capable 
of  exercising  a  legal  discretion.  It  is  not  necessary  to 
serve  an  office  copy  of  the  bill,  a  copy  on  plain  paper, 
omitting  the  interrogating  part,  being  sufficient;  but  it 
must  be  a  correct  copy  (6  Jur.  159,  and  Blew  v.  Martin^ 
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1  Hare  150.)  "The  prayer  that  the  defendant  "  may 
be  bound  by  all  the  proceedings  in  the  cause/'  should  be 
inserted  in  the  prayer  of  process,  and  not  in  the  prayer 
for  relief  (Gibson  v.  Haines^  6  Jur.  203.) 

The  affidavit  in  support  of  the  motion  for  leave  to 
enter  a  memorandum  of  service,  must  shew  that  the 
copy  was  served  upon  the  defendant  personally  {Lloyd 
V.  Lhyd^  6  Jur.  Id2,)  and  should  also  state  that  the 
interrogating  part  of  the  bill  was  omitted  {Gibson  v. 

,  6  Jur.  145.)     When  a  defendant  was  served 

with  a  copy  of  the  bill  including  the  interrogating  part, 
it  was  held  not  a  good  service  under  th^se  orders, 
(Anon^  1  Law  Times^  252.)  The  affidavit  should  also 
shew  the  nature  of  the  suit  and  mode  of  service,  {Hatgh 
V.  Dixon^  1  You.  &  Col.  N.  C.  180),  and  that  the 
defendant  on  whom  the  bill  was  served  is  not  an  infant, 
(Goodwin  v.  Bell^  id.  181.)  It  must  further  state, 
that  no  direct  relief  is  prayed  for  by  the  bill  against  the 
.  defendant  {Borekam  v.  Bignally  7  Jur,  528.) 

If  the  case  is  one  which  comes  within  the  provisions 
of  the  foregoing  orders,  make  a  true  copy  of  the  bill, 
omitting  the  interrogating  part,  on  plain  paper,  taking 
care  that  the  prayer  of  the  bill  is  in  conformity  with 
the  23rd  order,  and  examine  it  with  the  record,  at  the 
Record  and  Writ  Clerks'  Office^  after  which  serve  it 
upon  the  defendant  personally ,  Prepare  an  affidavit  of 
service  {see  form  p.  10,  Appendix),  which  must  befiled^ 
and  an  office  copy  obtained  in  the  usual  way,  (see 
poste  "  Affidavits  " )  and  hand  it  together  with  a  motion 
paper  to  counsel,  **  To  move  for  leave  to  enter  a  me- 
morandum  of  service  of  a  copy  of  the  bill  upon  the 
defendant  (A.B,),  with  the  Clerk  of  the  Records 
and  Writs.'*  Draw  up  the  order  with  the  registrar  in  the 
ordinary  manner  (see  poste  **  Motions")  after  which 
take  it  to  the  Clerk  of  the  Records  and  Writs,  in  whose 
division  the  suit  is  {see  antCy  p,  7,)  and  he  will 
thereupon  make  a  memorandum  of  the  date  of  the  ser- 
vice, and  indorse  it  upon  the  order.     Pay  him  Is*. 
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The  order  with  the  indorsement  must  afterwards  be 
produced  to  the  registrar,  when  the  decree  is  drawn  up. 

If  the  uefendant  desires  it,  he  is  entitled  to  have  the 
suit  prosecuted  against  him  in  the  ordinary  way,  in 
which  case  he  must  enter  an  appearance  in  the  common 
form  as  subsequently  directed,  (see  poste,  "Appearance.") 
By  so  doing,  however,  he  will  be  liable  to  all  the  costs 
occasioned  thereby  (26th  order.)  If  the  defendant  desires 
to  be  served  with  notice  of  the  proceedings,  he  enters  a 
special  appearance  (see  poste,*'  Special  Appearance,")  but 
in  such  case  he  will  be  liable  to  the  costs  occasioned 
thereby  (27th  id.)  If  the  defendant  neglects  to  appear, 
the  plaintiff  proceeds  with  the  cause  as  if  such  defendant 
were  not  a  party  thereto,  the  defendant  in  such  case 
being  bound  by  all  the  proceedings  in  the  cause  (25th  id.) 

The  plaintiff  is  not  precluded,  if  he  thinks  proper, 
from  prosecuting  the  suit  in  the  ordinary  way  against 
a  party  from  whom  be  seeks  no  direct  relief,  but  in 
such  case  he  will  be  liable  to  all  the  costs  occasioned 
thereby,  or  consequent  thereon  (29th  id.) 

6.  Amendment  of. 

After  a  suit  in  Chancery  has  been  instituted,  it  fre- 
quently happens  that  the  plaintiff  finds,  either  from 
matter  contained  in  the  defendant's  answer  or  otherwise 
that  his  bill  is  not  properly  adapted  to  his  case,  in  which 
event  it  is  usual  for  the  court  to  allow  the  plaintiff  to 
amend  his  bill. 

Nature  of]  With  respect  to  the  nature  of  an 
amendment,  it  may  be  observed  that,  as  the  amended 
bill  bears  the  same  date  as  the  original;  and  as  they  are 
both  c6nsidered  but  as  one  record,  nothing  can  properly 
be  introduced  by  way  of  amendment  which  did  not  take 
place  previously  to  filing  the  bill ;  any  thing  occurring 
subseq\iently  should  be  brought  before  the  Court,  either 
by  supplemental  bill  or  bill  of  revivor.  {Wray  v. 
Hutchinson^  2  Myl.  and  Kee.  235). 

It  may  also  be  observed  that  the  amendments  must 
not  be  of  such  a  character  as  to  entirely  change  the  na^ 
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ture  of  the  suit.  Thus  the  Court  will  not  allow  a  bill 
of  discovery  to  be  amended  after  answer,  by  adding  a 
prayer  for  relief  (Butterworth  v.  Bailey^  1 5  Ves.  358) ; 
nor  a  bill  for  relief  and  discovery  by  striking  out  the 
prayer  for  relief  {Cholmondeley  v,  Clinton^  2  Ves.  and 
B.  113) ;  nor  is  it  as  of  course  to  permit  a  cross-bill  to 
bo  amended  by  adding  a  prayer  for  relief,  although  un- 
der special  circumstances  it  has  been  allowed  (Severn  v. 
Fletcher^  5  Sim.  457).  A  bill  may,  however,  be 
amended  by  adding  a  prayer  for  an  injunction  afber 
answer,  but  the  order  will  not  be  granted  without  pre- 
judice to  the  plaintifiTs  taking  exceptions  to  the  answer 
[Jacoh  V.  Hally  12  Ves.  458). 

A  bill  may  be  amended  as  of  course  by  striking  out 
the  name  of  a  defendant  at  any  time  before  he  has  ap- 
peared, after  which  it  is  upon  payment  of  costs.  Before 
the  defendant  has  appeared  it  is  also  a  motion  of  course 
to  strike  out  the  name  of  a  plaintiff;  but  after  appear- 
ance it  can  only  be  done  upon  special  application,  and 
generally  upon  terms  {Lloyd  v.  Makeam^  6  Ves.  145  ; 
and  see  Sloggett  v.  Collins^  7  Jur.  639).  A  bill  may  be 
amended  by  adding  plaintiff's  even  after  answer  (Hic&ens 
V.  Congreve^  1  Sim.  500). 

Within  what  time,']  Formerly  the  plaintiff  was  per- 
mitted to  amend  his  bill,  as  of  course,  as  often  as  he 
pleased,  in  almost  any  stage  of  the  suit  before  the  hear- 
ing. This  privilege,  however,  has  been  considerably 
circumscribed  by  the  orders  of  3rd  April,  1828. 

By  the  13th  of  these  orders  it  is  ordered,  •'  That  after 
an  answer  has  been  filed  the  plaintiff  shall  be  at  liberty, 
before  filing  a  replication,  to  obtain  upon  motion  or  pe- 
tition, without  notice,  one  order  for  leave  to  amend  the 
bill ;  but  no  further  leave  to  amend  shall  be  granted 
after  an  answer  and  before  replication,  unless  the  Court 
shall  be  satisfied  by  affidavit  that  the  draft  of  the  in- 
tended amendments  has  been  settled,  approved,  and 
signed  by  counsel,  and  that  such  amendments  are  not 
intended  to  be  made  for  the  purpose  of  delay  or  vexation^ 
but  because  the  same  are  considered  to  be  material  to 
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the  case  of  tlie  plaintiff;  such  affidavit  to  be  made  by 
the  plaintiff,  or  one  of  the  plaintiffs,  where  there  is  more 
than  one,  and  his,  her,  or  their  solicitor,  or  by  such  so- 
licitor alone,  in  case  the  plaintiff  or  plaintiffs,  from  being 
abroad  or  otherwise,  shall  be  unable  to  join  therein ;  but 
no  order  to  amend  shall  be  made  after  answer  and  be- 
fore replication,  either  without  notice  or  upon  afRdavit, 
in  manner  herein  before  mentioned,  unless  such  order  be 
obtained  within  six  weeks  after  the  answer,  if  there  be 
only  one  defendant,  or  after  the  last  of  the  answers,  if 
there  be  two  or  more  defendants,  is  to  be  deemed  suffi- 
cient. But  this  order  shall  not  extend  to  amendments 
which  are  made  only  for  the  purpose  of  rectifying  some 
clerical  error,  or  errors  in  names,  dates,  or  sums ;  in 
which  cases  the  order  to  amend  may  be  obtained  upon 
motion  or  petition  without  notice."  The  time,  however, 
which  occurs  between  the  last  seal  after  Trinity  Term 
and  the  first  seal  before  Michaelmas  Term,  and  between 
the  last  seal  after  Michaelmas  Term  and  the  first  seal  be- 
fore Hilary  Term,  is  not  reckoned  in  the  computation  of 
time  allowed  a  party  for  amending  any  bill  (19  Ord. 
1828). 

By  the  15th  id.  it  is  ordered,  "  That  after  a  replica- 
tion has  been  filed  the  plaintiff  shall  not  be  permitted  to 
withdraw  it,  and  to  amend  the  bill  without  a  special 
order  of  the  Court  for  that  purpose,  made  upon  a  mo- 
tion, of  which  notice  has  been  given ;  the  Court  being 
satisfied  by  affidavit  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not,  with  reasonable 
diligence,  have  been  sooner  introduced  into  the  bill.*' 

At  the  time  of  issuing  these  orders,  all  applications 
to  amend  were  made  to  the  Court  itself;  but  by  the 
Act  3  &  4  Will.  IV.  c.  94,  s.  13,  the  Masters  in  Ordinary 
are  to  hear  and  determine  all  applications  for  leave  to 
amend  bills,  with  liberty  for  either  party  to  appeal  by 
motion  from  the  order  made  thereon  ;  and  by  section  1 4, 
no  such  application  is  in  future  to  be  heard  by  any  of 
the  judges,  except  on  appeal  as  aforesaid.  It  has  been 
determined  that  this  act  does  not  apply  to  those  case» 
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where  the  plaintiff  is  entitled  to  an  order  as  of  course  to 
amend;  nor  to  those  cases  in  which  the  Court,  being 
possessed  of  all  the  circumstances  of  the  case,  is  enabled 
at  the  time  to  exercise  a  proper  discretion  on  the  subject 
of  amendment  {Rees  y,  Edwards^  1  Kee.  465).  Also, 
that  after  the  six  weeks  limited  by  the  13th  order  hare 
elapsed,  the  Master  has  no  jurisdiction  to  entertain  the 
application,  but  that  the  plaintiff  must  apply  to  the 
Court  (Z%rf  V.  Wait,  4  My.  &  Cr.  257). 

How  fnade,'\  If  the  plaintiff  is  entitled  to  an  order  to 
amend  as  of  course^  it  may  be  obtained  either  by  motion 
in  Court,  or  by  petition  at  the  Rolls.  The  petition  may 
be  presented  any  day  in  or  out  of  term ;  the  motion  can 
only  be  made  in  term,  or  on  motion  days  out  of  term. 
Draw  up  a  hand  motion  "  To  move  for  an  order  to 
amend  the  plaintiff* s  bill,"  Sfc,  and  give  it  to  counsel 
who  will  move  the  Court:  after  which,  draw  up  the  order 
in  the  usual  way,  (see  poste  **  Motions")^  for  which 
you  pay  3s.  and  enter  it, — pay  6d.  This  is  merely 
a  half- guinea  motion.  If  done  by  petition,  prepare  a 
petition  (see  forms,  p.  1,  Appendix),  and  present  it  to 
the  Secretary  of  the  Rolls,  who  will  draw  up  and 
enter  the  order.     Pay  him  7s. 

If  the  plaintiff  is  not  entitled  to  an  order  as  of  course, 
the  application  must  be  made  to  one  of  the  Masters  in 
ordinary,  pursuant  to  3  &  4  Will.  IV.  c.  94.  For  this 
purpose,  if  the  suit  has  not  already  been  referred,  the 
plaintiff  must  proceed  to  do  so  (see  Part  III,  **  Referring 
suit**),  after  which  a  warrant  must  be  taken  out,  and 
served  in  the  usual  way  {see  id.  **  Warrants**),  The 
application  must  be  supported  by  an  affidavit  pursuant 
to  the  \^th  and  loth  orders,  which  affidavit  is  filed 
in  the  Master* s  office  (see form  p.  11,  Appendix). 

If  the  plaintiff  does  not  require  a  further  answer  to 
the  amended  bill,  it  should  be  so  stated  in  the  order, 
otherwise  it  is  irregular  (Boddington  v.  Woodley,  9 
Sim.  380).     As  soon  as  the  order  has  been  obtained. 
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a  copy  of  it  should  be  served  upon  the  defendant's  soli- 
citor, if  the  defendant  has  appeared. 

The  bill  is  usually  amended  by  counsel,  the  amendments 
being  written  in  red  ink,  after  which  it  must  be  signed 
by  him.  If  amended,  however,  by  the  same  counsel  who 
drew  the  bill,  and  a  new  engrossment  is  not  necessary, 
counsel's  name  need  not  be  repeated  ( Webster  v.  T/irel- 
fall^  1  S.  and  S.  137).  The  bill  having  been  amended, 
it  is  then  taken,  together  with  the  order,  to  the  Clerk 
of  the  records  and  writs  in  whose  division  the  suit  is, 
(see  ante,  p.  7),  and  upon  their  being  left  with  him, 
he  makes  the  alterations  in  the  record  of  the  bill,  after 
which  he  returns  you  the  order  and  the  draft  bill. 
Pay  him,  if  the  amendments  are  under  ten  folios,  1 45., 
and  for  every  folio  exceeding  ten,  6d,  If  the  amendments 
exceed  two  cliancery  folios,  of  90  words  each,  continu- 
ously in  any  one  part  of  the  bill,  it  must  be  re-engrossed,  after 
which  it  is  filed  with  the  Clerk  of  the  Records  and  Writs, 
who  annexes  it  to  the  original  bill  (  Vernon  v.  Vaudry, 
2  Atk.  119).  If  the  amendments  are  so  considerable 
as  to  blot  and  deface  the  bill,  it  should  be  taken  off  the 
file  and  a  new  one  put  on  {Boyd  v.  Mills,  13  Ves.  87). 
The  plaintiff  is  bound  to  amend  the  bill  within  three 
weeks  from  the  date  of  the  order,  otlierwise  it  is  void 
(14th  Ord.  3rd  April,  1828). 

Notice  o/".]  If  the  defendant  has  taken  an  office  copy 
of  the  bill,  the  plaintiff  should  serve  him  with  notice  of 
the  amendment,  in  order  that  he  may  have  his  office  copy 
amended  {see  form  p.  58,  Appendix).  Upon  the  office 
copy  being  left  with  the  Clerk  of  the  records  and 
writs,  he  will  make  the  amendment  accordingly.  Pay 
him,  if  the  amendments  are  under  ten  folios,  7s.;  and 
Ad,  for  every  folio  over  ten. 

Effect  of]  The  amendment  of  a  bill  in  general  puts 
an  end  to  all  process  of  contempt,  for  want  of  appearance 
or  answer.  By  the  1  Will.  IV.  c.  36,  rule  10,  however,  it 
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is  enacted,  that  where  the  defendant  has  heen  brought  to 
the  bar  of  the  Court  for  his  contempt  in  not  answering, 
and  refuses  or  neglects  to  answer  (not  being  idiot,  lunatic, 
or  of  unsound  mind),  the  Court  may,  upon  motion,  or 
petition,  of  which  personal  notice  must  be  given  to  the 
defendant,  authorize  the  plaintiff  to  amend  his  bill, 
without  such  aipendment  operating  as  a  discharge  of  the 
contempt,  or  rendering  it  necessary  to  proceed  with  the 
process  of  contempt,  de  novo;  but  after  such  amend- 
ment the  plaintiff  may  proceed  to  take  the  amended  bill 
pro  confesso^  as  if  it  had  not  been  amended. 

Until  the  orders  of  9th  May,  1839,  if  the  plaintiff 
amended  his  bill  after  the  common  injunction  to  stay 
proceedings,  the  injunction  was  gone,  and  could  only  be 
obtained  upon  the  amended  bill  by  special  application 
(Home  V.  Watton^  2  Sim.  85).  By  the  2nd  of  the 
foregoing  orders,  however,  it  is  ordered,  "That  the 
plaintiff  in  any  injunction  cause,  having  obtained  the 
common  injunction  to  stay  proceedings  at  law,  may  (either 
before  or  after  the  answer  of  the  defendant  shall  be  put 
in,  and  whether  such  injunction  shall  or  shall  not  have 
been  continued  to  the  hearing  of  the  cause),  obtain  an 
order,  as  of  course,  for  leave  to  amend  the  bill  without 
prejudice  to  the  injunction,  but  that  such. order  shall 
contain  an  undertaking  by  the  plaintiff  to  amend  the 
bill  within  one  week  after  the  date  of  the  order,  and  in 
default  thereof,  the  order  shall  become  void,  and  that  in 
case  the  bill  shall  be  amended  pursuant  to  such  order, 
the  defendant  shall  thereupon,  and  although  he  may  not 
have  put  in  his  answer  to  the  bill,  or  the  amendments 
thereof,  be  at  liberty  to  move  the  Court,  on  notice,  to 
dissolve  the  injunction,  on  the  ground  that  the  bill,  as 
amended,  does  not,  even  if  the  amendments  be  true, 
entitle  the  plaintiff  thereto."  Under  this  order  it  has 
been  held  that  the  plaintiff,  in  an  injunction  suit,  has 
the  same  time  to  obtain  an  order,  as  of  course,  to  amend 
his  bill,  as  in  an  ordinary  suit  (Lloyd  v.  Clark,  7  Jur. 
568). 

By  the  3rd  id.  it  is  provided,  *'  That  in  case  an  in- 
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junction  to  stay  proceedings  at  law  shall  be  prayed  for 
by  the  bill,  and  shall  either  not  be  obtained,  or  having 
been  obtained,  shall  have  been  dissolved  upon  the  merits 
stated  in  the  answer,  and  the  plaintiff  shall  afterwards 
amend  his  bill,  and  the  defendant  shall  not  plead,  answer, 
or  demur  to  the  amended  bill  within  eight  days  after 
appearance,  the  plaintiff  shall  be  entitled  to  move  for  an 
injunction,  upon  affidavit  of  the  truth  of  the  amend- 
ments." 

The  amendment  of  a  bill  is  not  such  a  procedure  as 
will  prevent  the  defendant  moving  to  dismiss,  unless  a 
subpoena  is  issued,  or  a  replication  filed  {Bramston  v. 
Carter,  2  Sim.  458.) 

When  the  plaintiff  amends  his  bill  without  requiring 
any  further  answer,  and  the  amendments  are  any  other 
than  the  alterations  of  names,  dates,  or  sums,  or  the  cor- 
rection of  clerical  errors ;  the  defendant  has  eight  days 
to  consider  whether  he  will  answer  the  same,  after  which 
the  plaintiff  may  reply,  and  set  down  the  cause  on  bill 
and  answer,  unless  the  defendant  serves  an  order  or  war- 
rant for  further  time  to  answer  the  amendments  (14 
Order,  21  Dec.  1833,  andZ%<?  v.  Llof/d,  2  Cox,  631.) 

Costs  0/,"^  If  the  plaintiff  amends  his  bill  before  the  de- 
fendant has  appeared,  it  is  without  costs.  So  also  after 
appearance,  and  even  after  answer,  if  the  plaintiff  require 
no  answer  to  the  amendments,  it  is  without  costs,  pro- 
vided the  bill  be  not  re-engrossed  ;  but  in  such  case  the 
plaintiff  must  amend  the  defendant's  office  copy  bill. 

Previously  to  the  orders  of  3rd  April  1828,  if  a  new 
engrossment  was  necessary,  or  the  plaintiff  required  a  fuxr 
ther  answer  to  the  amendments,  20s.  costs  were  paid  to 
the  defendant.  But  by  the  29th  of  these  orders  it  is 
ordered,  "  That  where  the  plaintiff  is  directed  to  pay  to 
the  defendant  the  costs  of  the  suit,  there  the  costs  occa- 
sioned to  a  defendant  by  any  amendment  of  the  bill, 
shall  be  deemed  to  be  part  of  such  defendant's  costs  in  the 
cause,  (except  as  to  any  amendment  whieh  may  have 
been  made  by  special  leave  of  the  court,  or  which  shall 
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appear  to  have  been  rendered  necessary  by  the  default  of 
each  defendant ;)  but  there  shall  be  deducted  from  such 
costs  any  sum  or  sums  which  may  have  been  paid  by 
the  plaintiff,  according  to  the  course  of  the  Court,  at  the 
time  of  any  amendment/' 

And  by  the  30th  id.  it  is  also  ordered,  '^That 
when  upon  taxation  a  plaintiff  who  has  obtained  a  de- 
cree with  costs,  is  not  allowed  the  costs  of  any  amend- 
ment of  the  bill,  upon  the  ground  of  its  having  been 
unnecessarily  made,  the  defendant's  costs  occasioned  by 
such  amendment,  shall  be  taxed,  and  the  amount  thereof 
deducted  from  the  costs,  to  be  paid  by  the  defendant  to 
the  plaintiff." 

As  to  the  dismission  of  a  bill,  (see  poste.  Part  II. 
chap.  4. 


Section  2. 

THE   SUBPCENA. 

As  soon  as  the  bill  is  filed,  the  next  step  to  be  taken  by 
the  plaintiff,  in  order  to  compel  the  defendant's  appear- 
ance to  the  suit,  (except  in  the  case  of  Peers),  is  to  issue 
a  writ  of  subpoena. 

Form  ofr\  The  form  of  the  writ  is  prescribed  by  the  1st 
order,  21st  Dec.  1833,  ^'with  such  alterations  and  varia- 
tions as  circumstances  may  require.''  By  the  1 4th  order, 
26th  Aug.  1841,  however, it  is  ordered,  ""That  the  me- 
morandum at  the  foot  of  the  subpoena  to  appearand  an- 
swer, shall  hereafter  be  in  the  form  following :  that  is  to 
say, — "  Appearances  are  to  be  entered  in  the  Six  Clerks' 
Office,  in  Chancery-lane,  London,  and  if  you  do  not 
cause  your  appearance  to  be  entered  within  the  time 
limited  by  the  above  writ,  the  plaintiff  will  be  at  liberty 
to  enter  an  appearance  for  you,  and  you  will  be  subject 
to  an  attadlment,  and  the  other  consequences  of  not  an- 
swering the  plaintiff 's  bill,  if  you  do  not  put  in  your 
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answer  thereto  within  the  time  limited  by  the  general 
orders  of  the  Court  for  that  purpose."  It  will  be  per- 
oelved  that  in  consequence  of  the  abolition  of  the  Six 
Clerks'  Office,  this  memorandum  requires  to  be  further 
altered  by  substituting  the  words  **  Record  and  Writ," 
instead  of  "  Six"  (Clerks'  Office,)  and  which  it  is  pre- 
sumed may  be  done  under  the  authority  of  the  1st  order, 
2l8t  Dec.  1833,  which  allows  of  ^^  such  alterations  and 
TariationSy  as  circumstances  may  require.'' 

How  Indorsed,']  The  name  or  firm,  and  the  place 
of  business  or  residence  of  the  solicitor  or  solicitors 
issuing  a  subpoena,  must  be  indorsed  thereon ;  and  where 
such  solicitors  are  agents  only,  then  there  must  be  further 
indorsed  thereon  the  name  or  firm,  and  place  of  busi- 
ness or  residence  of  the  principal  solicitor  or  solicitors 
(3rd  ord.  2l8t  Dec.  1833). 

Return  of.]  By  the  form  prescribed  by  the  1st  ord. 
21st  Dec.  1833,  the  subpoena,  in  a  town  cause,  or  when 
the  defendant  resides  in  London  or  within  20  miles  there- 
of, is  made  returnable  within  four  days,  and  in  a  country 
cause,  or  when  the  defendant  resides  beyond  that  dis- 
tance, within  eight  days  after  service  thereof,  exclusive 
of  the  day  of  such  service. 

PrcBdipe  for,]  A  praBcipe  in  the  usual  form,  and 
containing  further  the  particulars  previously  mentioned, 
with  respect  to  the  name  and  residence  of  the  solicitor 
issuing  the  subpoena,  must  in  all  cases  be  delivered  and 
filed  at  the  Subpoena  Office  (id.  2). 

How  Prepared  and  Issued,]  All  writs  of  subpoena 
are  to  be  prepared  by  the  solicitor  of  the  party  requiring 
the  same,  and  the  seal  for  sealing  the  same  is  to  be  in- 
scribed with  the  words  "Subpoena  Office,  Chancery," 
(id.  1.)  Every  subpoena,  other  than  a  subpoena  duces 
tecum ^  is  to  contain  three  names  when  necessary  or  re- 
quired (id.  5),  a  husband  and  wife  being  reckoned  as  one. 
The  writ  is  directed  to  the  defendants  by  their  christian 
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and  surnames,  but  does  not  require  any  further  descrip- 
tion of  them.  Obtain  a  writ^  which  may  be  had  at 
the  Law  Stationers^  and  Jill  it  in  as  in  form  p.  17, 
Appendix^  and  on  the  back  indorse  the  name  and  ad- 
d^ress  of  the  solicitor  and  agent ;  after  which  prepare 
0  prdtcipe  (see  form  p.  20,  Appendix)  on  a  slip  of 
paper.*  Take  the  writ  and  pracipe  to  the  Subpama 
Office^  and  upon  your  handing  them  to  the  clerk  of  the 
subpasnaSj  he  will  seal  the  writ  and  fie  the  pracipe. 
Pay  him  5s.  6d. 

Amendment  of."]  In  the  interval  between  the  suing 
out  and  service  of  any  subpoena,  the  party  suing  out  the 
same  is  at  liberty  to  correct  any  error  in  the  names  of 
parties  or  witnesses,  and  to  have  the  writ  re-sealed,  upon 
payment  to  the  clerk  at  the  Subpoena  Office,  of  a  fee  of 
Is.,  and  at  the  same  time  leaving  a  corrected  prcecipe  of 
such  subpoena  marked,  ^'altered  and  re-sealed,'*  and 
signed  with  the  name  and  address  of  the  solicitor  or  so- 
licitors suing  out  the  same  (7th  ord.  21st  Dec.  1833). 
This  order  merely  applies  to  the  names  of  parties  and 
witnesses,  and  if  any  other  correction  becomes  necessary, 
a  fresh  subpoena  must  be  issued. 

Service  of.]  Formerly,  the  subpoena  consisted  of  a 
body  under  seal  and  two  lables.  These  lables  were  re- 
quired to  be  served  personally,  whereas  the  body  might 
be  served  by  leaving  it  at  the  defendant's  dwelling-house, 
or  with  his  servant,  or  one  of  his  family  (Beam.  ord.  Chan. 
169,  171.) 

By  the  Uh  order,  21st  Dec.  1 833,  it  is  ordered,  *«  That 
the  service  of  subpoenas  shall  be  effected  by  delivering  a 
copy  of  the  writ  and  of  the  indorsement  thereon,  and  at 
the  same  time  producing  the  original  writ ;  and  that  in 
all  cases  where  a  subpoena  might  heretofore  have  been 
served  by  leaving  the  body  thereof  at  the  party's  dwell- 

*  It  wiU  be  found  conyenient  for  the  purpose  of  making  indexes 
and  searches,  if  all  praecipes  are  written  on  paper  of  the  same 
size,  as  on  the  sixth  part  of  a  sheet  of  draft  paper,  or  the  eighth 
part  of  a  sbMt  of  foolscap. 
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ing-house,  or  otherwise  than  personally ;  it  shall  be  suf- 
ficient to  leave  a  copy  of  such  subpoena  in  the  same  man- 
ner, producing  the  original  writ  to  the  person  with  whom 
such  copy  shall  be  so  left." 

Make  as  many  copies  of  the  writ  as  there  are  de- 
fendants^ and  serve  each  defendant  with  a  copy^  at  the 
same  time  producing  the  original ;  after  which  it  will 
be  advisable  for  the  party  serving  the  writ,  to  make  a 
memorandum  thereof  on  the  back,  in  case  an  (affidavit 
of  service  should  be  required  (see  form  p,  1 1 ,  Appendix.) 

Where  a  subpoena  was  served  by.  leaving  a  copy  at 
the  defendant's  residence  sealed  up  in  a  letter,  at  the  same 
time  producing  the  original,  it  was  held  to  be  regular, 
{Earl  Chesterfield  v.  Bond,  2  Beav.  263.)  A  subpoena 
served  on  a  Sunday  is  irregular,  (Mackreth  v.  Nicholson^ 
1 9  Ves.  367.)  The  subpoena  must  be  served  by  the 
last  day  of  the  Term  next  following  the  Term  or  Vaca- 
tion in  which  it  was  sued  out,  (7th  ord.  21st  Dec.  1833.) 
Service  on  the  solicitor  of  a  subpoena  to  answer  an 
amended  bill,  is  deemed  good  service,  (20th  ord.  1828, 
as  amended  by  31st  ord.  26th  Oct.  ]  842.) 

Substituted  Service."]  Under  special  circumstances, 
the  Court  will  in  some  instances  grant  an  order,  to  sub- 
stitute service  of  the  subpoena  upon  a  party  therein 
named  (the  defendant's  solicitor,  for  instance),  for  the 
usual  service.  Thus,  where  a  defendant's  executor  resi- 
ding abroad,  had  given  a  power  of  attorney  to  any  per- 
son to  prove  the  Will,  which  was  the  subject  matter  of 
litigation,  the  court  allowed  service  on  such  person  to  be 
good,  (Smith  v.  Hibernian  Mining  Comp,  1  Sch.  &  Lef. 
2S9,)  80  in  an  injunction  cause,  service  on  the  Attorney 
at  Law  of  the  defendant  was  allowed,  (ib.)  Where, 
however,  an  application  was  made  that  service  of  the 
subpoena  on  the  general  solicitor  of  the  defendant,  who 
was  a  trustee  of  the  fund  in  question  in  the  cause,  might 
be  deemed  good  service,  the  defendant  being  abroad,  the 
Court  declined  making  any  order  {Node  v.  Backhotue, 
7  Jur.  808).     Where  a  bill  was  filed  against  two  part- 
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ners,  one  of  whom  was  residing  abroad,  the  court  allowed 
service  of  the  subpoena  on  the  partner  at  home  to  be 
good,  as  against  the  partner  abroad,  {Coles  v.  Gumey^ 
1  Madd.  1 87,  and  Kinder  v.  Forbes^  2  Beav.  503.) 
When  the  defendants  are  infants,  and  they  cannot  be 
served,  the  court  will  allow  service  on  their  mother  (1 
Dick.  18),  or  on  their  father-in-law,  {Thompson  v,  Jones^ 
8  Ves.  1 41.)  The  order  for  this  purpose  is  obtained  on 
motion,  supported  by  an  affidavit  of  the  facts,  and  a 
copy  of  the  order  should,  at  the  time  of  serving  the 
subpoena,  be  served  upon  the  person  on  whom  the  ser- 
vice is  to  be  substituted. 

Service  Abroad.^  By  the  2  Will.  IV.,  c.  33,  it  is 
enacted,  that  the  Court  of  Chancery,  if  it  shall  so 
think  fit,  upon  special  motion  of  the  plaintiff  in  any 
suit  which  has  been  or  shall  be  instituted  in  it,  con-^ 
ceraing  any  hereditaments  situate  in  England  or  Wales, 
may  order  that  service  in  any  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  in  the  Isle  of 
Man  respectively,  of  any  subpoena,  letter  missive,  and  of 
all  subsequent  process  to  be  had  thereon,  upon  any  de- 
fendant in  such  suit,  then  residing  in  such  part  of  the 
said  United  Kingdom,  or  Isle  of  Man,  in  which  he,  she, 
or  they  shall  be  so  served,  shall  be  deemed  good  service 
of  or  be  made  upon  such  defendant  or  defendants,  upon 
such  terms,  and  in  such  manner,  and  at  such  time  as  to 
such  Court  shall  seem  reasonable  ;  and  that  thereupon  the 
Court  may  proceed  upon  such  service  so  made  as  afore- 
said, as  fully  and  as  effectually  as  if  the  same  had  been 
duly  made  within  its  jurisdiction. 

By  section  3rd  it  is  provided.  That  along  with  such 
subpoena  or  letter  missive  served  under  any  such  order  as 
aforesaid,  a  copy  of  the  prayer  of  such  complainant's  bill 
shall  be  served  upon  every  such  defendant ;  and  provided 
also,  that  no  process  of  contempt  shall  be  entered  upon 
any  such  proceedings  as  hereinbefore  mentioned,  nor  any 
decree  made  absolute  in  the  said  Court,  without  the 
special  order  of  such  Court  upon  special  motion  for  such 
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purpose ;  provided  also,  that  nothings  in  the  act  shall  be 
held  to  make  it  compulsory  upon  the  complainant  or 
complainants  in  any  suit  to  serve  with  process,  or  bring 
before  such  Court  any  party  or  parties,  person  or  persons, 
further  or  otherwise  than  such  complainant  or  complain- 
ants are  now  by  law,  or  the  practice  of  such  Court  re- 
quired to  do. 

By  the  4  &  5  Will.  IV.  c.  82,  after  reciting  that  it 
was  expedient  to  amend  and  extend  the  2  Will.  IV. 
c.  33,  it  was  enacted.  That  all  the  provisions  contained 
in  the  said  act,  relating  to  suits  instituted  concerning 
lands,  tenements,  or  hereditaments,  situate  in  England 
or  Wales,  or  in  Ireland  respectively,  should  be  extended 
aaid  applied  to  all  suits  instituted  concerning  any  charge, 
lien,  judgment,  or  incumbrance  thereon ;  or  concerning 
any  money  vested  in  any  government  or  other  public 
stocks,  or  public  shares  in  public  companies  or  concerns, 
or  concerning  the  dividends  or  produce  thereof;  and  the 
provisions  in  the  said  act,  authorizing  the  said  Court 
to  direct  that  such  service  as  is  thereby  authorized, 
should  be  deemed  good  service,  were  thereby  extended 
to  any  defendant  or  defendants,  in  any  sach  suit  or  suits 
as  thereinbefore  mentioned,  who  should  appear  by  affi- 
davit to  be  resident  in  any  place,  specifying  the  same 
out  of  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  and  that  it  should  be  lawful  for  the  said  Court, 
on  motion  in  open  Court,  of  any  of  the  complainants  in 
any  such  suit,  founded  upon  an  affidavit  or  affidavits, 
and  such  other  documents  as  might  be  applicable  for 
the  purpose  of  ascertaining  the  residence  of  the  party, 
and  the  particulars  material  to  identify  such  party  and  his 
residence,  and  also  specifying  the  means  whereby  such 
service  might  be  authenticated,  and  especially,  whether 
there  were  any  British  officers,  civil  or  military,  ap- 
pointed by  or  serving  under  her  Majesty',  residing  at  or 
near  such  place,  to  order  that  service  of  a  subpoena  to 
appear  and  answer  upon  the  party  in  the  manner 
thereby  directed,  or,  in  case  where  the  said  Court  should 
deem  fit,  upon  the  receiver,  st.eward  or  other  person 
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receiving  or  reraittiDg  the  rents  of  the  lands  or  premises, 
if  any,  in  the  suit  mentioned,  returnable  at  such  time  as 
the  said  Court  should  direct;  should  be  deemed  good 
service  of  such  party,  and  afterwards,  upon  an  affidavit 
of  such  service  had,  to  order  an  appearance  to  be  entered 
for  such  party,  in  such  manner  and  at  such  time  as  the 
said  Court  should  direct,  and  that  thereupon  it  should 
be  lawful  for  such  Court  to  proceed  upon  such  service, 
so  made  as  aforesaid,  as  fully  and  effectually  as  if  the 
same  had  been  duly  made  within  the  jurisdictions  of 
such  Court. 

Section  2  enacts.  That  where  it  should  appear  upon 
affidavit,  to  be  made  to  the  satisfaction  of  the  said  Court, 
that  any  defendant  in  any  such  suit  as  thereinbefore 
mentioned,  could  not,  by  reasonable  diligence,  be  per- 
sonally served  with  the  subpobna  to  appear  and  answer, 
or  that  upon  enquiry  at  his  usual  place  of  abode,  he 
could  not  be  found,  so  as  to  be  served  with  such  pro- 
cess; and  that  there  was  just  ground  for  believing 
that  such  defendant  secreted  or  withdrew  himself,  so  as 
to  avoid  being  served  with  the  process  of  such  Court, 
then,  and  in  all  such  cases,  it  should  be  lawful  for  the  Court 
to  order  that  the  service  of  the  subpoena  to  appear  and 
answer,  should  be  substituted  in  such  manner  as  the  Court 
should  think  reasonable  and  direct  by  such  order. 

These  statutes  extend  to  Scotland  (Cameron  v.  Came' 
ron,  2  My.  &  Kee.  289 ;  Parker  v.  Lloyd,  5  Sim.  508). 
Service  abroad  of  a  subpoena  to  appear,  was  ordered 
und^  the  4  &  5  Will.  IV.  c.  82,  in  a  case  where  English 
funds  were  alleged  to  have  been  improperly  sold  out  and 
invested  in  Austrian  stock,  and  Dutch  and  Portuguese 
bonds  (Dodd  v.  Webber,  2  Beav.  502).  Where  a  defen- 
dant is  served  with  a  subpoena  under  2  &  3  Will.  IV. 
c.  33,  personal  notice  must  be  given  to  him  before  any 
subsequent  process  is  applied  for  (Hasltick  v.  Stewart, 
6  Sim.  321). 

Peers.]  If  the  defendant  is  a  peer  or  lord  of  parlia- 
ment, instead  of  proceeding  s^ainst  him  by  subpoena  in 
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the  ordinary  way, '  a  letter  missive  must  be  obtained. 
For  this  purpose  a  petition  (see  form  p.  2,  Appendix) 
is  presented  to  the  Lord  Chancellor  in  the  usual  way 
(see  poste  "  Petitions**),  and  he  will  thereupon  grant 
the  letter,  no  order  being  drawn  up.  A  copy  of  the 
letter  missive,  as  also  a  copy  of  the  petition  and  an 
office  copy  of  the  hill,  must  afterwards  he  served  upon 
the  defendant,  or  left  at  his  house,  and  if  he  neglect  to 
appear  by  the  time  therein  limited,  he  is  served  with  a 
subpoena  in  the  usual  way^  as  previously  directed. 
This  privilege  extends  to  all  Scotch  and  Irish  Peers,  not 
members  of  the  House  of  Commons  (8  Yes.  501,  and 
1  Ves.  &B.  419). 

Fresh  subpcena^  when  necessaryJ]  If  the  plaintiff 
amends  his  bill,  after  the  defendant  has  appeared,  but 
before  answer,  a  fresh  subpoena  is  not  necessary ;  but  if 
the  defendant  has  fully  answered  the  bill,  and  a  further 
answer  is  required,  a  fresh  subpoena  must  be  served.  If 
upon  a  reference  of  exceptions,  the  answer  is  reported 
insufficient,  it  is  not  necessary  to  serve  a  subpoena  for 
the  defendant  to  make  a  better  answer  (8  order  1828), 
neither  is  a  fresh  subpoena  necessary  when  exceptions 
for  insufficiency  have  been  submitted  to  or  allowed,  and 
an  order  to  amend,  and  for  the  defendant  to  answer 
amendments  and  exceptions  obtained.  If  a  demurrer, 
or  plea  is  overruled,  a  fresh  subpoena  is  not  necessary ; 
but  where  a  plea  or  demurrer  has  been  submitted  to  or 
allowed,  and  the  plaintiff  amends,  a  fresh  subpoena  must 
be  served. 


Section  3. 


APPEARANCE   BY  DEFAULT. 


Formerly,  if  the  defendant,  upon  being  served  with 
a  subpoena,  refused  or  neglected  to  appear  thereto  in  due 
time,  the  only  mode  of  proceeding,  for  the  purpose  of 
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enforcing  an  appearance,  was  by  process  of  contempt, 
as  explained  in  the  next  chapter.  This  very  tedious 
mode,  however,  has  been  materially  altered,  and  in 
effect  abolished,  as  far  as  regards  the  defendant's  appear- 
ance, by  the  orders  of  26th  Aug.  1841. 

By  the  6th  of  these  orders,  it  is  ordered,  "  That  no 
writ  of  attachment  with  proclamations,  nor  any  writ  of 
rebellion,  be  hereafter  issued,  for  the  purpose  of  com- 
pelling obedience  to  any  process,  order,  or  decree  of  the 
Court." 

By  the  7th  id.  "  no  order  shall  hereafter  be  made  for 
a  messenger,  or  for  the  sergeant- at-arms,  to  take  the 
body  of  the  defendant  for  the  purpose  of  compelling 
him  to  appear  to  the  bill." 

By  the  8th  id.  it  is  ordered,  "  That  if  the  defendant, 
being  duly  served  with  a  subpoena  to  appear  and  answer 
the  bill,  shall  refuse  or  neglect  to  appear  thereto,  the 
plaintiff  shall,  after  the  expiration  of  eight  days  from 
8uch  service,  be  at  liberty  to  apply  to  the  Court  for 
leave  to  enter  an  appearance  for  the  defendant.  And 
the  Court  being  satisfied  that  the  subpoena  has  been 
duly  served,  and  that  no  appearance  has  been  entered 
by  the  defendant,  may  give  such  leave  accordingly ;  and 
that  thereupon  the  plaintiff  may  cause  an  appearance  to 
be  entered  for  the  defendant.  And  thereupon,  such 
farther  proceedings  may  be  had  in  the  cause,  as  if  the 
defendant  had  actually  appeared." 

An  affidavit  of  service  of  the  subpoena  must  be  made 
in  support  of  this  application,  which  affidavit  must  set 
forth  the  memorandum  required  by  the  14th  order, 
26th  Aug.  1841,  to  be  at  the  foot  of  the  subpoena,  and 
must  state  that  the  copy  of  the  subpoena  served  con- 
tained such  memorandum  at  the  foot  of  it  {Betham  v. 
Berry^  6  Jur.  92 ;  and  Tatham  v.  Williams^  1  Hare, 
159).  Prepare  an  affidavit  of  service  of  the  subpoena 
(see  form  p.  1 1,  Appendix),  which  must  be  filed  and  an 
office  copy  procured  in  the  usual  way  (seeposte  "  Affi- 
davits");  after  which,  obtain  from  the  Clerk  of  the 
Records  and  Writs,  in  whose  division  the  suit  is,  {see 

€2 
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ante^  p.  7)  a  certificate  that  no  appearance  has  been 
entered.  Pay  him  4s.  Oive  these^  together  with  a 
motion  paper,  to  counsel  **  To  move  for  an  order  for 
leave  to  enter  an  appearance  for  the  defendant  by 
default,**  Draw  up  the  order,  with  the  Registrar  of 
the  day  in  the  usual  manner  (see  poste,  "  Motions*'), 
after  which,  prepare  an  appearance  on  a  slip  of  paper 
{see  form  p.  49,  Appendix),  and  upon  your  producing 
the  order  to  the  Clerk  of  the  Records  and  Writs,  he 
will  enter  the  appearance.     Pay  him  7s, 

Where  a  subpoena  to  an  amended  bill  bad  been  served 
upon  the  defendant's  solicitor,  upon  the  defendant  neg- 
lecting to  appear,  the  Court,  after  some  hesitation,  gave 
the  plaintiff  leave  to  enter  an  appearance  for  the  de- 
fendant by  default,  and  notice  thereof  to  be  given  to  the 
defendant's  solicitor  {Anon.  1  Law  Times^  432).  Where 
a  delay  of  nine  months  had  occurred  between  the  service 
of  the  subpoena  and  the  application  for  leave  to  enter 
the  appearance  by  default,  the  Court,  on  motion,  did  not 
consider  the  plaintiff  entitled  to  an  absolute  order,  but 
merely  granted  an  order  nisi,  and  notice  thereof  to  the 
defendant  {Bointon  v.  Parkinson^  7  Jur.  367).  Under 
similar  circumstances,  upon  an  application  to  the  Lord 
Chancellor,  notice  of  the  motion  was  ordered  to  be  served 
upon  the  defendant  {Devenish  v.  Devenish^  id.  841). 
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CHAPTER  II. 
Plaintifp's  proceedings  on  default  of  Answer,  &c. 

^tOGESS  OF   CONTEMPT. 

If  the  defi^idaat  makes  default  in  appearing  to,  or 
answering  a  bill,  or  in  complying  with  a  decree  or  order 
of  the  Court,  the  plaintifif  is  entitled  to  certain  proceed- 
iags  against  him,  which  proceedings  are  termed  ''  process 
of  contempt.'* 

With  regard  to  process  of  contempt  for  not  appearing 
to  a  bUl,  it  may  in  effect  be  considered  as  entirely  su- 
perseded, the  plaintiff,  as  we  have  already  seen,  being 
now  entitled,  upon  the  defendant's  default,  to  enter  an 
appearance  for  him  in  a  somewhat  similar  manner  as  at 
common  law. 

Formerly  the  ordinary  process  of  contempt  was  by 
writ  of  attachment,  attskchment  with  proclamations, 
commission  of  rebellion,  sergeant-at-arms,  and  seques- 
tration. By  the  6th  order,  26  August,  1841,  however, 
it  is  ordered,  "  That  no  writ  of  attachment  with  procla- 
mations, nor  any  writ  of  rebellion,  be  hereafter  issued 
for  the  purpose  of  compelling  obedience  to  any  process, 
order,  or  decree  of  the  Court."  Process  of  contempt, 
therefore,  as  against  ordinary  persons,  is  now  in  all  cases 
reduced  to,  1st,  writ  of  attachment ;  2nd,  sergeant-at- 
arms  ;  and  drd,  sequestration. 

1.   Writ  of  Attachment. 

Nature  o/l]  This  writ  is  directed  to  the  sheriff  of 
the  county  in  which  the  defendant  resides,  commanding 
him  to  attach  the  defendant,  so  as  to  have  him  before 
the  Court  on  a  particular  day  therein  mentioned.  The 
form  of  the  writ  is  the  same,  whether  it  be  for  want  of 
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appearance,  for  -want  of  answer,  or  for  noncompliance 
with  a  decree  or  order,  but  the  indorsement  expresses 
the  object  of  it. 

lietum  o/r\  By  the  1  Will.  IV.,  c.  36,  rule  3,  it  is 
enacted,  *'  That  the  party  prosecuting  any  contempt 
shall  be  at  liberty,  without  order,  to  sue  forth  the  sevend 
writs  in  process  of  contempt  returnable  immediately,  in 
case  the  party  in  contempt  resides,  or  is  in  London,  or 
within  20  miles  thereof;  and  that  in  other  cases,  the 
party  prosecuting  a  contempt  shall  be  at  liberty,  without 
order,  to  sue  forth  such  several  writs,  retum^jble  in  vaca- 
tion, provided  that  there  be  1 5  days  between  the  teste  and 
the  return  of  each  of  such  writs/^  Under  this  act  it  ap- 
pears, that  if  the  party  in  contempt  resides  or  is  in  London, 
or  within  20  miles  thereof,  the  writ  may  be  made  re-^ 
turnable  immediately,  as  well  in  term  as  vacation  ;  but 
that,  when  the  party  is  beyond  20  miles  from  London, 
there  must  be  15  days  between  the  date  and  return  of 
the  writ,  if  returnable  in  vacation  ;  or,  if  in  temif  that 
it  can  only  be  made  returnable  on  the  ^xed  return  days, 
in  which  case  it  is  not  necessary  that  there  should  be  15 
days  between  the  date  and  return,  unless  it  is  intended 
to  take  the  bill  pro  con/esso^  as  hereinafter  directed. 
The  15  days  are  reckoned  both  inclusive.  The  writ 
must,  at  the  latest,  be  returnable  by  the  last  return  of 
the  term  following  that  in  which  it  is  dated,  and  if  made 
returnable  *'  immediately,"  it  is  only  in  force  until  such 
last  return  of  the  following  term. 

There  are  twogeneral  return  days  appointed  in  each  Term 
for  the  return  of  all  writs  issuing  out  of  the  Record  and 
Writ  Clerks' Office,  namely :— Hilary  Term,  1.  "In 
eight  days  after  Saint  Hilary  next  ensuing."  2.  "In 
fifteen  days  after  Saint  Hilary  next  ensuing."  Easter 
Term,  1.  "In  fifteen  days  after  Easter  next  ensuing." 
2.  "  In  one  month  after  Easter  next  ensuing."  Trinity 
Term,  1 .  "On  the  morrow  of  the  Holy  Trinity  next 
ensuing."  2.  "  In  eight  days  after  the  Holy  Trinity 
next  ensuing."     Michaelmas  Term,  1 .  "On  the  morrow 
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of  All  Souls  next  ensuiDg."  2.  '*  In  eight  days  after 
Saint  Martin  next  ensuing."  These  return  days  are  not 
fixed,  but  vary  each  year  according  to  the  calendar.  A 
list  of  the  return  days,  however,  will  in  future  be  made 
out  by  the  Record  and  Writ  Clerks,  and  appendecf  in 
their  office.  The  return  days  for  the  present  year  (1844) 
will  fall  as  follows : — Hilary  Term,  first  return  day,  the 
21st  of  January ;  second  return,  the  28th  of  January. 
Easter  Term,  first  return  day,  the  22nd  of  April ;  second 
return  day,  the  5th  of  May.  Trinity  Term,  first  return 
day,  the  3rd  of  June ;  second  return  day,  the  10th  of 
June.  Michaelmas  Term,  first  return  day,  the  3rd  of 
November;  second  return  day,  the  19th  of  November. 
The  words  in  commas  are  to  be  inserted  in  the  writ. 

How  prepared  and  issued.']  This  writ  issues  with- 
out order.  It  formerly  required  to  be  sealed  with  the 
great  seal,  and  was  prepared  by  the  clerk  in  Court,  upon 
your  furnishing  him  with  the  necessary  instructions. 
By  the  16th  order,  26  October,  1842,  however,  it  is 
ordered,  that  this  duty  shall  in  future  be  performed  by 
the  solicitors  of  the  Court,  in  all  cases  where  the  parties 
sue  or  defend  by  solicitors,  and  by  the  parties  themselves 
in  all  cases  where  they  sue  or  defend  in  person. 

By  the  4th  id.  it  is  ordered,  "  That  the  Clerks  of 
Records  and  Writs  shall  forthwith  provide  a  seal  in  such 
form,  and  bearing  such  impression  as  the  Lord  Chan- 
cellor shall  approve  of;  and  that  any  person  desirous  of 
suing  out  any  writ  which  has  heretofore  been  issued  out 
of  the  Six  Clerks'  Office,  may  prepare  the  same  in  the 
present  form,  or  in  such  other  Corni  as  the  Lord  Chan- 
cellor may  hereafter  direct,  and  may  present  such  writ 
for  sealing  to  the  Clerk  of  Records  and  Writs  in  whoso 
division  the  cause  is,  and  such  writs  shall  henceforth  be 
open  writs,  and  it  shall  no  longer  be  necessary  for  the 
Lord  Chancellor  to  sign  any  such  writ,  and  that  the 
Clerk  of  Records  and  Writs  to  whom  any  such  writ 
shall  be  presented  for  sealing,  shall  thereupon  ascertain 
whether  such  writ  is  correct  in  form,  and  whether  the 
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person  presenting  tbe  same  is  according  to  the  course 
and  practice  of  the  Court  entitled  to  sue  out  the  same ; 
and  in  case  it  shall  appear  that  such  writ  is  correct  in 
form,  and  that  the  person  is  entitled  to  sue  out  the  same, 
such  writ  shall  be  forthwith  sealed  with  such  seal  as 
aforesaid,  and  shall,  when  so  sealed,  have  the  same  force 
and  TaUdity  as  such  writ  now  has,  when  sealed  with  the 
great  seal." 

The  writ  must  be  indorsed  with  the  name  and  address 
of  the  solicitor,  or  other  party  issuing  it  (id.  17,  20), 
in  a  similar  manner  as  previously  directed  with  respect 
to  a  bill  (ante,  p.  6).  The  nature  of  the  writ  must  also 
be  expressed  by  indorsement  on  the  back.  At  the  time 
of  sealing  the  writ  a  praecipe  must  be  left  with  the 
Clerk  of  the  Records  and  Writs. 

Obtain  a  writ^  which  may  he  had  at  tJie  law  stationer's^ 
and  fill  it  in  as  in  form  p.  33,  Appendix;  on  the  back 
indorse  t/ie  name  and  address  of  the  solicitor  and  agent^ 
and  also  the  nature  of  the  writ  (see  for m^ p.,  33^  Appen^ 
dixj^  after  which  prepare  aprcecipe  in  a  slip  of  paper 
(see form  p.34>.  Appendix  J.  Take  the  writ  andprasdpe 
to  the  Clerk  of  the  Records  and  Writs  in  whose  division 
the  suit  is  (ante,  p,  7>),  and  he  will  seal  the  writ  and 
file  the  praecipe.  Pay  him  8*.  "When  the  attachment 
is  for  want  of  an  appearance,  an  office  copy  affidavit  of 
service  of  the  subpoena  (see  form  p.  11,  Appendix)  must 
be  left  with  the  Clerk  of  the  Records  and  Writs  at  the 
time  of  sealing  the  attachment. 

How  Executedr\  As  soon  as  the  attachment  is  sealed, 
it  is  forwarded  to  the  under-sheriff  of  the  county  into 
which  it  issues,  by  whom  it  is  executed. 

When  Bailable^  If  the  attachment  is  for  want  of 
appearance  or  answer,  the  sheriff  may  take  bail  for  the 
defendant's  appearance  at  the  return  of  the  writ,  but  is 
not  compellable  to  do  so  {Stvdd  v.  Acton^  1  H.  Black. 
468).  An  attachment  for  non -performance  of  a  decree, 
however,  is  not  bailable  (Harr.  120). 
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Haw  Beiumed.']  If  the  writ  is  returnable  on  a  given 
daj,  the  sheriff  may,  after  that  day,  be  called  upon  to 
return  it.  If  returnable  "  immediately,"  he  may  be 
called  upon  to  return  it  on  the  fifth  day  after  it  is  lodged 
with  him.  For  this  purpose  an  order  is  obtained  either 
upon  motion  or  petition  as  of  course^  and  is  drawn  up 
in  the  ordinary  way  (see  poste  "  Motions.*')  A  copy  of 
the  order  is  served  upon  the  under-sheriff,  and  if  by 
the  time  therein  limited  he  neglects  to  return  the  writ, 
upon  an  affidavit  of  service  of  the  order  {see  form  p.  1  iJ, 
Appendix,)  the  plaintiff  moves  on  notice  for  an  order 
to  make  the  sheriff  personally  responsible  for  the  con' 
sequences,  which  will  be  granted  with  costs.  If  the 
sheriff  makes  his  return,  it  is  indorsed  on  the  back  of 
the  writ,  and  is  signed  by  him. 

There  are  three  ways  in  which  the  sheriff  may  return 
the  writ;  1st.  If  betakes  the  defendant  and  accepts 
hail,  he  returns,  ^'  I  have  attached  the  within-named 
(A.  B.)  as  within  I  am  commanded,  whose  body  I  have 
ready."  2nd.  If  he  arrests  the  defendant  and  sends  him 
to  prison,  or  finding  him  in  custody  detains  him,  he  re- 
turns, "I  have  attached  the  within-named  (A.  B.)  as 
within  I  am  commanded,  whose  body  remains  in  Her 
Majesty's  gaol  for  my  county  of  under  my 

custody."  3rd.  If  he  is  unable  to  find  the  defendant, 
he  returns  non  est  inventus.  As  the  subsequent  pro- 
ceedings founded  on  the  sheriff's  return  are  different 
in  each  of  the  above  cases,  it  will  be  necessary  to  treat 
of  them  separately. 

Ist.  If  the  sheriff  returns  that  he  has  attached  the  de- 
fendant, whose  body  he  has  ready,  the  next  step  is  to 
bring  him  to  the  bar  of  the  Court  to  answer  his  con- 
tempt. For  this  purpose  a  brief  is  given  to  counsel^ 
"  To  move  that  the  messenger  attending  the  Court  may 
apprehend  the  defendant  and  bring  him  to  the  bar  of  the 
Court  to  answer  his  contempt."  This  is  a  motion  as  of 
cottrsg,  and  the  order  is  granted  upon  production  of  the 
(Attachment  as  returned  by  the  Sheriff.  If  the  messenger 
i<  apprised  of  the  motion^  he  usually  draws  up  the  order 
c  5 
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and  obtains  the  warrant  for  the  defendanfs  apprehension^ 
which  he  executes  by  bringing  the  defendant  to  the  bar  of 
the  Court.  The  messenger  is  only  ordered  in  those  cases 
"where  the  sheriff  takes  bail  of  the  defendant,  but  not 
"when  the  defendant  is  in  actual  custody.  The  messen- 
ger is  entitled  to  6s.  8d.  per  day,  and  6d.  per  mile  for  his 
travelling  expences. 

By  the  1  Will.  IV.,  c.  36,  sec.  15,  rule  5,  it  is  enacted, 
that  where  the  defendant  is  in  custody  of  the  sergeant- 
at-arms,  or  of  the  messenger  upon  an  attachment  or  other 
process,  the  plaintiff  shall,  within  ten  days  after  his  being 
taken  into  such  custody,  or  if  the  last  of  such  ten  days 
shall  happen  out  of  Term,  then  within  the  first  four  days 
of  the  next  ensuing  Term,  cause  the  defendant  to  be 
brought  to  the  bar  of  the  Court ;  and  in  default,  the  de- 
fendant will  be  entitled  to  be  discharged  out  of  custody, 
without  payment  of  costs. 

Upon  the  defendant  being  brought  into  Court,  the 
plaintiff  moves  that  he  may  be  turned  over  to  the 
Queen's  Prison*  until  he  shall  clear  his  contempt,  which 
will  be  ordered  accordingly,  and  thereupon  a  sequestra- 
tion issues  (jEToZm^  V.  Car  dwells  3  Madd.  114),  seeposte 
"  Sequestration."  If  the  attachment,  however,  b  for 
want  of  answer,  the  plaintiff  moves  for  a  habeas  corpus 
to  bring  the  defendant  into  Court,  in  order  to  take  the 
hWipro  confesso^  as  hereinafter  directed,  (see  poste  ^'Bill 
pro  confessoJ') 

If  the  messenger  is  unable  to  find  the  defendant,  upon 
his  return  thereof,  the  plaintiff  is  entitled  to  move  as  of 
course  for  a  sergeant-at-arms,  as  hereinafter  directed. 

2ndly,  If  the  sheriff  returns  that  he  has  attached  the 
defendant  and  sent  him  to  prison,  or  detained  him  in  cus- 
tody, instead  of  moving  for  a  messenger,  the  plaintiff 
moves  for  a  habeas  corpus  cum  causisy  to  bring  the  de- 

*  Formerly  all  persons  committed  from  the  Court  of  Chanceij  for 
contempt,  were  handed  over  to  the  custody  of  the  warden  of  th» 
Fleet  Prison ;  by  the  recent  Act,  5  and  6  Vict.  c.  22,  whereby  the 
Fleet  and  Marshalsea  Prisonsrare  abolished,  such  persons  are  in 
future  to  be  committed  to  the  Queeu*s  Bench  Prison,  which  is 
henceforth  to  be  called  the  **  Queen's  Prison.'^ 
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fondant  into  Court^  and  upon  the  defendant  being  brought 
up^  the  Court  on  motion  toill  order  him  to  be  turned 
over  to  the  Queen's  Prison^  and  thereupon  a  sequestration 
will  be  ordered.  If  the  attachments  however  y  is  for  want 
of  answer s  the  defendant  is  again  brought  up  by  habeas 
eorptis^  and  the  Court  will  thereupon  order  the  bill  to  be 
taken  pro  confesso  (seeposte^  "  Bill  pro  confesso,'*)  ^he 
bill  will  not  be  ordered  to  be  taken  pro  confesso  until 
the  return  of  the  second  habeas  {Bilton  y.  Bennett,  4 
Sim.  17). 

By  J  Will.  IV.,  c.  36,  sec.  15,  rule  5,  it  is  enacted, 
that  if  the  defendant,  under  process  of  contempt  for  not 
appearing  or  not  answering^  be  in  actual  custody,  and 
shall  not  have  been  sooner  brought  to  the  bar  of  the 
Court  under  process  to  answer  his  contempt,  the  plainti£F*, 
if  the  contempt  be  not  sooner  cleared,  shall  bring  the  de-* 
fendant  by  an  habeas  corpus  to  the  bar  of  the  Court 
within  30  days  from  the  time  of  his  being  actually  in 
custody,  or  detained  (being  already  in  custody),  upon 
process  of  contempt,  and  if  the  last  of  such  30  days  shall 
happen  out  of  Term,  then  within  the  four  first  days  of 
the  ensuing  Term ;  or  in  default,  the  defendant  will  be 
entitled  to  be  discharged  out  of  custody,  without  paying 
the  costs  of  the  contempt.  Where  a  defendant  had  been 
discharged  out  of  custody  under  the  above  act,  the  Court 
on  special  application,  granted  an  order  for  another  at- 
tachment to  issue,  unless  the  defendant  should  within  a 
fortnight  after  service  of  such  order  on  him,  put  in  his 
answer  to  the  bill  {Robeg  v.  Whitewood,  7  Jur.  1075). 

3rd.  If  the  sheriff  returns  non  est  intfentus  to  the  at- 
tachment, the  next  process  formerly  was  the  writ  of  pro- 
clamation, which  was  followed  by  commission  of  rebel- 
lion. As  we  have  already  seen,  however,  these  writs  are 
now  abolbhed ;  the  next  step,  therefore,  is  the  sergeant- 
at-arms. 

By  the  9th  order,  26  August,  1841,  however,  it  is 
ordered,  "  That  upon  the  sheriff's  return  non  est  inven- 
tus to  an  attachment  issued  against  the  defendant  for 
not  answering  the  bill,  and  upon  affidavit  made,  thai^ 
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due  diligence  was  used  to  ascertain  where  such  defendant 
was  at  the  time  of  issuing  such  writ,  and  in  endeavour- 
ing to  apprehend  such  defendant  under  the  same,  and 
that  the  person  suing  forth  such  writ,  verily  believed, 
at  the  time  of  suing  forth  the  same,  that  such  defendant 
was  in  the  county  into  which  such  writ  was  issued,  the 
plaintiff  shall  be  entitled  to  a  writ  of  sequestration  in  the 
same  manner,  that  he  is  now  entitled  to  such  writ,  upon 
the  like  petum  made  by  the  sergeant^at-arms." 

When  the  process  is  for  non-performance  of  a  decree 
or  order,  the  party  is  entitled,  at  his  option,  either  to  a 
commission  of  sequestration  in  the  6rst  instance,  or  to 
the  sergeant-at-arms  and  such  other  process  as  he  hath 
hitherto  been  entitled  to  upon  a  return  non  est  inventui 
to  a  commission  of  rebellion  (Llth  Order,  11  April, 
1842.) 

2.  Serjeant-at-arms, 

This  is  a  prerogative  process,  and  cannot  issue  with- 
out order  (Gilb.  For.  Rom.  81). 

How  obtained,]  The  order  may  be  obtained  either  by 
motion  or  petition  upon  production  of  the  attachment 
and  return^  and  is  drawn  up  and  entered  in  the  usual 
way  (see  **  Motions'*)  ;  after  which  it  is  handed  to  the 
sergeant-at-arms  or  his  deputy^  who  will  thereupon 
procure  the  warrant  and  proceed  to  execute  it. 

If  the  defendant  is  taken  upon  this  process,  he  is 
brought  into  court  by  the  sergeant-at-arms,  and  the 
plaintiff  moves  that  he  may  be  turned  over  to  the 
Queen  s  prison,  which  will  be  ordered  accordingly,  and 
thereupon  a  sequestration  issues.  If  the  process,  how- 
ever, is  for  want  of  answer,  the  defendant  is  brought  uj^ 
by  habeas  corpics^  and  thereupon  the  bill  will  be  ordered 
to  be  taken  pro  confesso  (see  poste  "  Bill  pro  confesso,'*) 

If  the  defendant  is  taken  into  custody  by  the  sergeant- 
at-arms,  the  plaintiff  must,  within  ten  days  after,  or,  if 
the  last  of  such  ten  days  shall  happen  out  of  term,  then 
within  the  first  four  days  of  the  next  ensuing  term,  cause 
the  defendant  to  be  brought  to  the  bar  of  the  Court,  or 
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b  default  the  defendant  is  entitled  to  be  discharged, 
without  payment  of  costs  (J  Will.  IV.  c.  36,  r.  5.) 

If  the  sergeant-at-arms  finds  the  defendant  in  custody, 
he  lodges  a  detainer  against  him  and  returns  the  writ 
accordingly,  after  which  the  defendant  is  brought  up  by 
habeas  and  turned  over  to  the  Queen's  prison,  and  the 
hiU  taken  jtro  confesso  (see  poste  "  Bill /?ro  confesso*') 

If  the  sergeant-at-arms  returns  non  est  inventiu^  the 
next  process  is  the  sequestration. 

3.  Sequestration, 

Nature  o/.]  This  is  also  a  prerogative  process,  and  is 
directed  to  certain  commissioners  therein  named,  em- 
powering them  to  enter  upon  the  defendant's  real  estates, 
and  sequester  the  rents  thereof,  as  also  his  goods,  chat- 
tels, and  personal  estate,  and  keep  the  same  until  the 
defendant  shall  clear  his  contempt.  The  writ  has  no 
retimu 

When  granted.']  This  writ  will  be  granted  as  of 
course  upon  a  return  non  est  inventus  by  the  sergeant* 
at-arms.  When  the  process  is  for  nonperformance  of  a 
decree  or  order,  it  will  also  be  granted  upon  a  like 
return  to  an  attachment  (11th  Order,  11  April,  1842). 

How  obtained.']  An  order  for  this  writ  must  be  ob- 
tained previous  to  its  being  issued.  For  this  purpose 
the  return  of  the  sergeant-at  arms  must  he  filed  at  the 
Report  office  and  an  office  copy  obtained^  upon  which  the 
plaintiff  moves  as  of  course /or  the  order ^  which  is 
drawn  up  and  entered  in  the  usual  way  (see  ^^.Mo- 
tions").  The  return  of  the  sergeant-at-arms  must  be 
filed  before  the  motion  is  made  {Floyder  v.  Nangle^ 
3  Atk.  569).  The  order,  it  would  appear,  cannot  be 
obtained  on  petition  (Beam.  Ord.  Ch.  215;  Harr. 
138.) 

Hwo  prepared  and  issued.]  Formerly  this  writ  was 
prepared  by  the  clerk  in  court,  upon  your  furnishing 
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him  with  the  order  and  necessary  instructions.  It  is 
in  future,  however,  to  be  prepared  by  the  solicitor  (16 
Ord.  26  Oct.  1842),  and  must  be  endorsed  with  the 
name  and  address  of  such  solicitor  (17th  id.),  after  which 
it  is  to  be  sealed  by  the  clerk  of  the  Records  and  Writs 
(4th  id.),  and  in  these  respects  the  same  observations  will 
apply  as  in  the  case  of  an  attachment  (ante  p.  31).  A 
praecipe  must  also  be  prepared  and  left  with  the 
clerk  of  records  and  writs  at  the  time  of  sealing  the 
writ.  Obtain  a  writ,  which  may  be  had  at  the 
law  stationer  Sf  and  Jill  it  in  as  in  Form  p. 
34,  Appendix,  and  on  the  back  indorse  the  name 
and  address  of  the  solicitor  and  agent,  after  which 
prepare  a  precipe  on  a  slip  of  paper  (see  Form  p,  35, 
Appendix).  Take  the  writ,  precipe,  and  order  to 
the  clerk  oft  he  records  and  writs  in  whose  division  the 
suit  is,  (ante  p,  7),  a?id  he  will  seal  the  writ  and 
file  the  pr<tcipe  and'  order.  Pay  him  11.  As  this 
writ  necessarily  varies  according  to  the  nature  of  the 
order,  it  will  be  advisable,  if  there  is  any  difficulty  in 
preparing  it,  to  get  it  settled  by  the  clerk  of  the  Records 
and  Writs  previous  to  its  being  engrossed. 

When  the  process  issues  for  want  of  answer,  it  does 
not  appear  necessary  to  issue  the  sequestration,  the 
plaintiff  being  entitled  to  take  the  bill  pro  confesso  as 
soon  as  the  order  for  the  sequestration  has  been  ob- 
tained. 

4.  Against  particular  Persons, 

Having  treated  of  the  usual  process  of  contempt  as 
against  ordinary  persons,  it  will  be  now  necessary  to 
consider  what  process  is  adopted  against  persons  who 
are  either  privileged,  or  labour  under  certain  legal  dis-' 
abilities. 

Peers,  Sfc]  If  the  defendant  is  a  peer  of  the  realm, 
or  member  of  parliament,  instead  of  proceeding  against 
him  by  the  ordinary  process  of  attachment,  the  plaintiff 
must  proceed  by  sequestration  nisi  and  absolute. 
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The  order  for  this  purpose  is  obtained  upon  motion  as 
of  course,  and  is  drawn  up  and  entered  in  the  tesual 
VKty  {see  "  Motions"),  after  which  a  copy  thereof  must 
be  served  upon  the  defendant  personally.  Formerly 
when  the  defendant  could  not  be  served  personally, 
service  on  his  clerk  in  Court  was  substituted  (Marquis 
of  Lothian  v.  Garforth,  5  Ves.  113.)  If  the  process  is 
for  want  of  answer,  a  certificate  must  be  obtained  from 
the  clerk  of  the  Records  and  Writs  that  no  answer  is  filed. 

If  the  defendant  neglects  to  shew  cause  within  eight 
days  after  service  of  the  order,  the  plaintiif  may  move 
as  of  course  to  make  the  sequestration  absolute.  For 
this  purpose  an  affidavit  of  service  of  the  order  must  be 
made  and  filed  (see  Form  p,  1 2,  Appendix),  and  if  the 
process  is  for  want  of  answer,  a  further  certificate  that 
no  answer  is  filed  must  be  obtained. 

As  soon  as  the  order  absolute  is  obtained,  the  seques- 
tration is  issued  in  the  usual  way  as  previously  directed 
(ante,  p.  37).  If  the  process  is  for  want  of  answer, 
the  plaintiff  as  soon  as  the  order  absolute  is  obtained, 
may  move  us  of  course  to  take  the  bill  pro  confesso, 
which  will  be  ordered  accordingly  (see  "Bill  pro 
confesso"  poste). 

Corporations r\  If  a  bill  is  filed  against  a  corporation, 
instead  of  proceeding  by  attachment,  a  distringas  must 
be  issued. 

This  writ  issues  without  order,  and  is  made  return- 
able in  the  same  manner  as  an  attachment  (ante  p.  30). 
It  was  formerly  prepared  by  the  clerk  in  Court,  but  is 
in  future  to  be  prepared  by  the  solicitor  (16th  Order, 
26  Oct.,  1842),  and  must  be  indorsed  with  the  name 
and  address  of  such  solicitor  (17th  id.),  after  which  it  is 
to  be  sealed  by  the  clerk  of  the  Records  and  Writs 
(4th  id.).  The  object  of  the  writ  must  also  be  expressed 
hy  indorsement  on  the  back,  and  at  the  time  of  sealing 
it  a  prcecipe  must  be  left  with  the  clerk  of  the  Records 
and  Writs.  In  these  respects  the  same  observations  will 
apply  as  in  the  case  of  an  attachment  (ante,  p.  31). 
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Obtain  a  writ^  which  may  he  had  at  the  law  stationer's^ 
and  Jill  it  in  as  in  form^  /?.  35,  AppetuOx^  and  on  the 
hack  indorse  the  name  and  address  of  the  solicitor  and 
agents  and  also  the  nature  of  the  writ  (see  Fornix  Appen- 
duPy  p.  33),  after  which  prepare  a  prcecipe  on  a  slip  of 
paper  (see  Form^  p.  36,  Appendix).  Take  the  writ 
and  proBcipe  to  the  clerk  of  the  Records  and  Writs  in 
whose  division  the  suit  is  (ante^  p.  7),  and  he  will  seal 
the  writ  and  file  the  prcecipe.  Pay  him  £l.  When 
the  distringas  is  for  want  of  appearance,  a  similar 
affidavit  of  service  of  the  subpoena  must  be  left  vnth 
the  clerk  of  the  Records  and  Writs,  as  in  the  case  of  an 
attachment. 

Upon  the  return  of  this  v^rit,  an  alias  distringas,  and 
then  a  pluries,  are  issued,  and  upon  the  return  of  the 
latter,  if  default  is  made,  a  sequestration  issues  in  the 
usual  way ;  after  which,  if  the  process  is  for  want  of 
answer,  the  bill  is  taken  pro  confesso. 

Infants,"^  If  the  defendant  is  an  infant  and  in  con- 
tempt for  want  of  answer,  the  proceedings  are  regu- 
lated by  the  2nd  order,  11  April,  1842,  as  amend- 
ed by  31st  order,  26th  Oct.,  1842,  by  which  it  is  order- 
ed, ''  That  upon  default  by  an  infant  defendant  in  not 
appearing  to,  or  not  answering  the  bill,  the  Court 
may  upon  motion  order  that  one  of  the  solicitors  of 
this  Court  may  be  assigned  guardian  of  such  infant 
defendant,  by  whom  he  may  appear  to  and  answer,  or 
may  answer  the  bill  and  defend  the  suit,  upon  the 
Court  being  satisfied  that  such  defendant  is  an  infant ; 
and  if  the  infant  has  not  appeared,  that  the  subpoena 
to  appear  to  and  answer  the  bill  was  duly  served ;  and 
(whether  the  infant  has  appeared  or  not)  that  a  notice 
of  such  motion  was,  (after  the  expiration  of  the  time 
for  appearing  to  or  answering  the  bill,  and  at  least  six 
clear  days  before  the  hearing  of  such  motion)  served 
upon,  or  left  at  the  dwelling-house  of  the  person,  with 
whom  or  under  whose  care  such  infant  defendant  was 
at  the  time  of  serving  the  subpoena,   and  was  also 
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served  upon  or  left  at  the  dwelling-house  of  the  father 
or  guardian  (if  any)  of  such  infant,  where  the  person 
with  whom  or  under  whose  care  the  infant  was  at  the 
time  of  such  service,  shall  not  be  the  father  or  guardian 
of  the  infant,  unless  the  Court  at  the  time  of  hearing 
such  motion  shall  think  fit  to  dispense  with  such  last- 
mentioned  service.*' 


Section  2. 
bill  pro  confesso. 


When  ordered.']  Having  treated  of  the  mode  of  pro- 
ceediDg  for  the  purpose  of  enforcing  the  appearance  and 
answer  of  a  defendant,  it  remains  to  be  considered  in 
what  cases  the  Court  will  order  the  bill  to  be  taken  pro 
cmfesso^  that  is  to  say,  assume  the  statement  of  the  bill 
to  be  true,  and  make  a  decree  accordingly. 

This  may  be  done  either,  1st,  When  the  defendant 
absconds  and  cannot  be  served  with  subpoena  to  appear ; 
2nd,  When  the  defendant  absconds  to  avoid  process 
for  want  of  answer ;  3rd,  When  the  defendant  is  taken 
on  process  of  contempt  for  want  of  answer ;  4th,  When 
the  defendant  stands  out  process  of  contempt  for  want 
of  answer. 

1st.    When  defendant  absconds  to  avoid  Subpcena, 

When  the  defendant  absconds,  and  cannot  be  served 
with  subpoena  so  as  to  compel  him  to  appear,  the  plain- 
tiif  was  formerly  without  remedy,  the  Court  having  no 
jurisdiction  to  proceed  without  an  appearance.  , 

By  the  1  Will.  lY.  c.  36,  sec.  3,  however,  reciting 
that  '*  Whereas,  sometimes  persons  have  withdrawn 
themselves  beyond  the  seas,  or  otherwise  absccmded,  to 
avoid  appearing  in  Courts  of  Equity,  or  ip^  served 
with  process  for  that  purpose,  or  beingi^JSrought  into 
Court  by  habeas  corpus,  have  refused  Vi^^  appear,"  it  is 
enacted,  "  That  if  any  suit  which  hath  been,  or  hereafter 
shall  be  commenced  in  any  Court  of  Equity ;  any  de- 
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fendant  against  whom  any  subpoena  or  other  process 
shall  issue,  shall  not  cause  his  appearance  to  be  entered 
upon  such  process  within  such  time  and  in  such  manner 
as,  according  to  the  rules  of  the  Court,  the  same  ought 
to  have  been  entered,  in  case  such  process  had  been 
duly  served,  and  an  affidavit  or  affidavits  shall  be 
made  to  the  satisfaction  of  such  Court,  that  such 
defendant  is  beyond  the  seas,  or  that  upon  inquiry 
at  his  usual  place  of  abode,  he  could  not  be  found 
so  as  to  be  served  with  such  process,  and  that  there 
is  just  ground  to  believe  that  such  defendant  is  gone 
out  of  the  realm,  or  otherwise  absconded,  to  avoid 
being  served  with  the  process  of  such  Court,  then,  and 
in  such  case,  the  Court  out  of  which  such  process 
issued,  may  make  an  order  directing  and  appointing 
such  defendant  to  appear  at  a  certain  day  therein  to 
be  named,  and  a  copy  of  such  order  shall,  within 
fourteen  days  after  such  order  made,  be  inserted  in  the 
London  Gazette^  and  published  on  some  Lord's  day 
immediately  after  divine  service,  in  the  parish  church 
of  the  parish  where  such  defendant  made  his  usual  abode, 
within  thirty  days  next  before  such  his  absenting,  and  also 
a  copy  of  such  order  shall,  within  the  time  aforesaid,  be 
posted  up  in  some  public  place  at  the  Royal  Exchange  in 
London,  and  if  the  defendant  do  not  appear  within  the 
time  limited  by  such  order,  or  within  such  further  time 
as  the  Court  shall  appoint,  then  on  proof  made  of  such 
publication  of  such  order  as  aforesaid,  the  Court  being 
satisfied  of  the  truth  thereof,  may  order  the  plaintiff's 
bill  to  be  taken  pro  confeaso^  and  make  such  decree 
thereupon  as  shall  be  thought  just,  and  may  thereupon 
issue  process  to  compel  the  performance  of  such  decree, 
either  by  an  immediate  sequestration  of  the  real  and 
personal  estate  and  effects  of  the  party  so  absenting 
(if  any  such  can  be  found),  or  such  part  thereof  as  may 
be  sufficient  to  satisfy  the  demands  of  the  plaintiff  in 
the  said  suit,  or  by  causing  possession  of  the  estate  or 
effects  demanded  by  the  bill  to  be  delivered  to  the 
plaintiff,  or  otherwise,  as  the  nature  of  the  case  shall 
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Teqnire;  and  the  said  Court  may  likewiso  order  such 
plaintiff  to  be  paid  and  satisfied  his  demands  out  of  the 
estate  or  effects  so  sequestered,  according  to  the  true 
intent  and  meaning  of  such  decree,  such  plaintiff  first 
giving  sufficient  security,  in  such  sum  as  the  Court 
shall  think  proper,  to  abide  such  order,  touching  the 
restitution  of  such  estate  or  effects  as  the  Court  shall 
think  proper  to  make  concerning  the  same,  upon  the 
ddfendant's  appearance  to  defend  such  suit,  and  paying 
such  costs  to  the  plaintiff  as  the  Court  shall  order ;  but 
in  case  such  plaintiff  shall  refuse  or  neglect  to  give  such 
security  as  aforesaid,  then  the  said  Court  shall  order  the 
estate  or  effects  so  sequestered,  or  whereof  the  possession 
shall  be  decreed  to  be  delivered,  to  remain  under  the 
direction  of  tlie  Court,  either  by  appointing  a  receiver 
thereof  or  otherwise,  as  to  such  Court  shall  seem  meet, 
until  the  appearance  of  the  defendant  to  defend  such 
suit  and  his  papng  such  costs  to  the  plaintiff  as  the 
said  Court  shall  think  reasonable,  or  until  such  order 
shall  be  made  therein  as  the  Court  shall  think  just." 

By  section  9,  it  is  provided!,  "  That  this  Act  shall  not 
extend  or  be  construed  to  extend  to  warrant  or  make 
good  any  proceeding  against  any  person  beyond  the 
seas,  unless  it  shall  appear  to  the  satisfaction  of  the 
Court  by  affidavit  or  affidavits,  before  the  making  of 
such  decree,  that  such  person  had  been  in  that  part  of 
Great  Britain  called  England,  within  two  years  next 
before  the  subpoena  in  such  suit  issued  against  such 
person." 

Order  for^  how  obtained.']  The  order  is  obtained  upon 
an  exparte  motion.  jPor  this  purpose  an  affidamt  must 
he  prepared  in  the  terms  of  the  Act  (see  Form  p.  13,  Ap- 
pendia)  andjiled^  and  an  office  copy  obtained^  upon  which 
counsel  moves^  and  thereupon  the  Courts  if  satisfied^  toill 
grant  an  order  directing  the  defendant  to  appear  hy  a 
certain  day  herein  nximed^  which  order  is  dratcn  up  in 
the  usual  way  {see  poste  '-^Motions'').  A  copy  cf  the 
order  must  afterwards^  and  within  14  days  from  th4 
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€late^  be  inserted  in  the  London  Gazette,  and  published 
on  some  Lord's  day  in  the  church  of  the  parish  where  the 
defendant  resided^  within  30  days  previotis  to  his  absent- 
ing^  and  another  copy  must^  within  the  like  period^  be 
posted  up  on  some  public  place  at  the  Royal  Exchange. 

If  the  defendant  neglects  to  appear  within  the  time 
limited  upon  an  affidavit  of  pMication  of  the  order ^ 
the  Courts  on  motion^  will  order  the  bill  to  be  taken  pro 
confesso,  after  which  the  cattse  is  set  down  for  hearing^ 
and  upon  its  coming  on,  the  Clerk  of  the  Records  and 
Writs  attends  with  the  bill^  which  is  taken  pro  confesso. 
It  should  be  observed,  that  when  the  defendant  is  not 
in  actual  custody,  the  bill  cannot  be  taken  pro  confesso 
on  motion,  but  the  cause  must  be  set  down  for  hearing 
(Turner  v.  Turner^  4  Sim.  497). 

Decree, "2  The  decree  is  pronounced  by  the  Court 
upon  hearing  the  pleadings,  and  in  this  respect  differs 
from  a  decree  by  default,  where  the  plaintiff  takes  such 
a  decree  as  he  can  abide  by  (Geary  v.  Sheridan,  8  Ves. 
192). 

By  section  4  of  the  foregoing  Act  it  is  provided,  "  That 
if  any  person  against  whom  any  decree  shall  be  made 
upon  refusal  or  neglect  to  enter  his  appearance,  or 
appoint  a  clerk  in  Court,  or  attorney  to  act  on  his  behalf, 
shall  be  in  custody  or  forthcoming,  so  that  he  may  be 
served  with  a  copy  of  such  decree,  then  he  shall  be  served 
with  a  copy  thereof  before  any  process  shall  be  taken  out 
to  compel  the  performance  thereof.*' 

By  section  5  it  is  also  provided,  "  That  if  any  decree 
shall  be  made  in  pursuance  of  this  Act  against  any  per- 
son iDeing  out  of  the  realm,  or  absconding,  in  manner 
aforesaid,  at  the  time  such  decree  is  pronounced,  and 
such  person  shall,  within  seven  years  after  the  making 
such  decree,  return  or  become  publicly  visible,  then  and 
in  such  case  he  shall  likewise  be  served  with  a  copy  of 
such  decree  within  a  reasonable  time  after  his  return,  or 
public  appearance,  shall  be  known  to  the  plaintiff; 
and  in  case  any  defendant,  against  whom  such  decree 
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shall  be  made,  shall  within  seven  years  after  the  making 
such  decree,  happen  to  die  before  his  or  her  return  into 
this  realm,  or  appearing  openly  as  aforesaid,  or  shall, 
within  the  time  last  before  mentioned,  die  in  custody 
before  his  or  her  being  served  with  a  copy  of  such  de- 
cree, then  his  or  her  heir,  if  such  defendant  shall  have 
any  real  estate  sequestered,  or  whereof  possession  shall 
have  been  delivered  to  the  plaintiflP,  and  such  heir  may 
be  found,  or  if  such  heir  ^all  be  a  feme  covert,  infimt, 
or  non,  compua  mentis^  the  husband,  guardian,  or  com- 
mittee of  such  heir  respectively,  or  if  the  personal  estate 
of  such  defendant  be  sequestered,  or  possession  thereof 
dehvered  to  the  plaintiff,  then  his  executor  or  adminis- 
trator (if  any  sach  there  be)  may  and  shall  be  served 
with  a  copy  of  such  decree,  within  a  reasonable  time 
after  it  shall  be  known  to  the  plaintiff  that  the  defendant 
is  dead,  and  who  is  his  heir,  executor,  or  administrator, 
or  where  he  may  be  served  therewith." 

By  section  6  it  is  also  provided,  '^  That  if  any  person 
80  served  with  a  copy  of  such  decree  shall  not,  within 
six  months  after  such  service,  appear  and  petition  to 
have  the  said  cause  reheard,  such  decree  so  made  as 
aforesaid  shall  stand  absolutely  confirmed  against  the 
person  so  served  with  a  copy  thereof,  his  heirs,  executors, 
and  administrators;  and  all  persons  claiming,  or  to 
claim  by,  from,  or  under  him,  or  any  of  them,  by  virtue 
of  any  act  done,  or  to  be  done  subsequent  to  the  com- 
mencenoent  of  such  suit." 

By  section  7  it  is  provided,  "That  if  any  person  so 
served  with  a  copy  of  such  decree  shall,  within  six 
months  after  such  service,  or  if  any  person  not  being  so 
served  shall,  within  seven  years  next  after  the  making 
such  decree,  appear  in  Court,  and  petition  to  be  heard 
with  respect  to  the  matter  of  such  decree,  and  shall  pay 
down,  or  give  security  for  payment  of  such  costs  as  the 
Court  shall  think  reasonable  in  that  behalf,  the  person 
80  petitioning,  or  his  representatives,  or  any  person  claim- 
ing under  him  by  virtue  of  any  act  done  before  the 
conmiencement  of  the  suit,  may  be  admitted  to  answer 
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the  bill  exhibited,  and  issue  may  be  joined,  and  witnesses 
on  both  sides  examined;  and  such  other  proceedings, 
decree,  and  execution  may  be  had  thereon,  as  there 
might  have  been  in  case  the  same  party  had  origin- 
ally appeared,  and  the  proceedings  had  then  been 
newly  begun,  or  as  if  no  former  decree  or  proceedings 
had  been  in  the  same  cause/' 

And  by  section  8  it  is  provided,  "  That  if  any  person 
against  whom  such  decree  shall  be  made,  his  heirs, 
executors,  or  administ]:ators,  shall  not,  within  seven 
years  next  after  the  making  of  such  decree,  appear  and 
petition  to  have  the  cause  reheard,  and  pay  down,  or 
give  security  for  payment  of  such  costs  as  the  Court 
shall  think  reasonable  in  that  behalf,  such  decree  made 
as  aforesaid  shall  stand  absolutely  confirmed  against  the 
person  against  whom  such  decree  shall  be  made,  his 
heirs,  executors,  and  administrators,  and  against  all  per- 
sons claiming,  or  to  claim  by,  from,  or  under  him,  or 
any  of  them,  by  virtue  of  any  act  done,  or  to  be  done 
subsequent  to  the  commencement  of  such  suit ;  and  at 
the  end  of  such  seven  years  it  shall  and  may  be  lawful 
for  the  Court  to  make  such  further  order  as  shall  be 
just  and  reasonable,  according  to  the  circumstances  of 
the  case." 

If  a  defendant  neglects  to  appear  to  a  bill  of  revivor,  it 
may  be  taken  pro  confesso  {Henderson  v.  Meggt^ 
2  Bro.  C.  C.  127).  Where  a  plaintiff,  under  the  fore- 
going act,  had  proceeded  to  take  the  bill  pro  confesBOy 
and  applied  for  leave  to  issue  a  sequestration,  upon 
giving  a  sufficient  security  for  the  restitution  of  the 
property  to  be  taken  under  such  sequestration,  the  Court 
considered  the  plaintiff's  own  bond  sufficient,  such  bond 
to  be  given  to  the  Clerk  of  the  Records  and  Writs, 
and  to  be  settled  by  the  master  {Lett  y.  Randall^  7 
Jur.  1075). 

2nd.   When  Defendant  absconds  to  avoid  Answer, 

When  a  defendant,  after  appearance,  absconds  to 
avoid  process  for  want  of  answer,  the  practice  as  to 
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taking  the  bill  pro  confesso  is  regulated  by  the  recent 
orders,  11  April,  1842. 

By  the  first  of  these  orders  it  is  ordered,  <<  That  in 
cases  where  the  defendant  shall  not  have  put  in  his  an- 
swer in  due  time  after  appearance,  and  the  plaintiff  shall 
be  unable  with  due  diligence  to  procure  a  writ  of  at- 
tachment to  be  executed  against  such  defendant,  by 
reason  of  his  being  out  of  the  jurisdiction  of  the  Court, 
or  being  concealed,  or  for  any  other  cause,  then  such 
defendant  shall,  for  the  purposes  pf  this  order,  be  deemed 
to  have  absconded  to  avoid  the  process  of  this  Court." 

And  it  is  further  ordered,  "  That  in  cases  where  any 
defendant,  who  may  be  so  deemed  to  have  absconded, 
shall  have  appeared  by  his  own  clerk  in  Court,  or,  an 
appearance  having  been  entered  for  him  under  the 
eighth  of  the  orders  of  the  26th  day  of  August  1841,  he 
shall  have  afterwards  appeared  by  his  own  clerk  in 
Court,  the  plaintiff  may  serve  upon  such  clerk  in  Court  a 
notice ;  that  on  a  day  in  such  notice  named  (l>eing  not  less 
than  fourteen  days  after  the  service  of  such  notice),  the 
Court  will  be  moved,  that  the  bill  may  be  taken  pro  con- 
fmo  against  such  defendant ;  and  the  plaintiff  is,  upon  the 
hearing  of  such  motion,  to  satisfy  the  Court  that  such 
defendant  ought,  under  the  provisions  of  this  order,  to 
be  deemed  to  have  absconded,  and  the  Court  being  so 
satisfied,  and  the  answer  not  being  filed,  may,  if  it  shall 
so  think  fit,  order  the  bill  to  be  taken  pro  amfesso^ 
against  such  defendant,  either  immediately,  or  at  such 
time  or  upon  such,  further  notice  as  under  the  circum- 
stances of  the  case  the  Court  may  think  proper." 

And  further,  ^^  That  in  cases  where  any  defendant 
may  be  so  deemed  to  have  absconded,  shall  have  had  an 
appearance  entered  for  him  under  the  eighth  of  the  orders 
of  the  26th  day  of  August  1841,  and  he  shall  not  after- 
wards have  appeared  by  his  own  clerk  in  Court,  the 
pkuntiff  may  cause  to  be  inserted  in  the  London  Gazette 
a  notice,  that  on  a  day  in  such  notice  named  (being  not 
less  than  four  weeks  after  the  first  insertion  of  such  no- 
tice in  the   London  Gazette)^  the  Court  will  be  moved. 


46  BILL   PRO  CONFESSO. 

the  bill  exhibited,  and  issue  may  be  joined,  and  witnesses 
on  both  sides  examined;  and  such  other  proceedings, 
decree,  and  execution  may  be  had  thereon,  as  there 
might  have  been  in  case  the  same  party  had  origin- 
ally appeared,  and  the  proceedings  had  then  iKsen 
newly  begun,  or  as  if  no  former  decree  or  proceedings 
had  been  in  the  same  cause." 

And  by  section  8  it  is  provided,  "  That  if  any  person 
against  whom  such  decree  shall  be  made,  his  heirs, 
executors,  or  administrators,  shall  not,  within  seven 
years  next  after  the  making  of  such  decree,  appear  and 
petition  to  have  the  cause  reheard,  and  pay  down,  or 
give  security  for  payment  of  such  costs  as  the  Court 
shall  think  reasonable  in  that  behalf,  such  decree  made 
as  aforesaid  shall  stand  absolutely  confirmed  against  the 
person  against  whom  such  decree  shall  be  made,  his 
heirs,  executors,  and  administrators,  and  against  all  per- 
sons claiming,  or  to  claim  by,  from,  or  under  him,  or 
any  of  them,  by  virtue  of  any  act  done,  or  to  be  done 
subsequent  to  the  commencement  of  such  suit ;  and  at 
the  end  of  such  seven  years  it  shall  and  may  be  lawful 
for  the  Court  to  make  such  further  order  as  shall  be 
just  and  reasonable,  according  to  the  circumstances  of 
the  case." 

If  a  defendant  neglects  to  appear  to  a  bill  of  revivor,  it 
may  be  taken  pro  can/esso  (Ifenderson  v.  Meggty 
2  Bro.  C.  C.  127).  Where  a  plaintifi;  under  the  fore- 
going act,  had  proceeded  to  take  the  bill  f>ro  confeMO^ 
and  applied  for  leave  to  issue  a  sequestration,  upon 
giving  a  sufficient  security  for  the  restitution  of  the 
property  to  be  taken  under  such  sequestration,  the  Court 
considered  the  plaintiff's  own  bond  sufficient,  such  bond 
to  be  given  to  the  Clerk  of  the  Records  and  Writs, 
and  to  be  settled  by  the  master  {Lett  y.  Randall^  7 
Jur.  1075). 

2nd.   When  Defendant  absconds  to  avoid  Answer. 

When  a  defendant,  after  appearance,  absconds  to 
avoid  process  for  want  of  answer,  the  practice  as  to 
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taking  the  bill  pro  con/esso  is  regulated  by  the  lecent 
orders,  11  April,  1842. 

By  the  first  of  these  orders  it  is  ordered,  '*  That  in 
cases  where  the  defendant  shall  not  have  put  in  his  an- 
swer in  due  time  after  appearance,  and  the  plaintiff  shall 
be  unable  with  due  diligence  to  procure  a  writ  of  at- 
tachment to  be  executed  against  such  defendant,  by 
reason  of  his  being  out  of  the  jurisdiction  of  the  Court, 
or  being  concealed,  or  for  any  other  cause,  then  such 
defendant  shall,  for  the  purposes  pf  this  order,  be  deemed 
to  have  absconded  to  avoid  the  process  of  this  Court." 

And  it  is  further  ordered,  '^  That  in  cases  where  any 
defendant,  who  may  be  so  deemed  to  have  absconded, 
shall  have  appeared  by  his  own  clerk  in  Court,  or,  an 
appearance  having  been  entered  for  him  under  the 
eighth  of  the  orders  of  the  26th  day  of  August  1841,  he 
shall  have  afterwards  appeared  by  his  own  clerk  in 
Court,  the  plaintiff  may  serve  upon  such  clerk  in  Court  a 
notice ;  that  on  a  day  in  such  notice  named  (l)eing  not  less 
than  fourteen  days  after  the  service  of  such  notice),  the 
Court  vnll  be  moved,  that  the  bill  may  be  taken  pro  con- 
fwo  against  such  defendant ;  and  the  plaintiff  is,  upon  the 
hearing  of  such  motion,  to  satisfy  the  Court  that  such 
defendant  ought,  under  the  provisions  of  this  order,  to 
be  deemed  to  have  absconded,  and  the  Court  being  so 
satisfied,  and  the  answer  not  being  filed,  may,  if  it  shall 
so  think  fit,  order  the  bill  to  be  taken  pro  cortfeaso^ 
against  such  defendant,  either  immediately,  or  at  such 
time  or  upon  such,  further  notice  as  under  the  circum- 
stances of  the  case  the  Court  may  think  proper." 

And  further,  ^^  That  in  cases  where  any  defendant 
may  be  so  deemed  to  have  absconded,  shall  have  had  an 
appearance  entered  for  him  under  the  eighth  of  the  orders 
of  the  26th  day  of  August  1841,  and  he  shall  not  after- 
wards have  appeared  by  his  own  clerk  in  Court,  the 
plaintiff  may  cause  to  be  inserted  in  the  London  Gazette 
a  notice,  that  on  a  day  in  such  notice  named  (being  not 
less  than  four  weeks  after  the  first  insertion  of  such  no- 
tice in  the   London  Gazette)^  the  Court  will  be  moved. 
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that  the  bill  may  be  taken  pro  confesso  against  mich  de* 
fendant,  and  the  plaintiff  is  upon  the  hearing  of  such  mo* 
tion  to  satisfy  the  Court  that  such  defendant  ought,  under 
the  provisions  of  this  order,  to  be  deemed  to  have  ab- 
sconded, and  that  such  notice  of  motion  has  been  inserted 
in  the  London  Gazette  at  least  once  in  every  week  from 
the  time  of  the  6rst  insertion  thereof,  up  to  the  time  for 
which  the  said  notice  shall  have  been  given,  and  the  Court 
being  so  satisfied,  and  the  answer  not  having  been  filed, 
may,  if  it  shall  so  think  fit,  order  the  bill  to  be  taken  ^tto 
confesso  against  such  defendant,  either  immediately  or  at 
such  time,  or  upon  such  further  notice  as  under  the  cir- 
cumstances of  the  case  the  Court  may  think  proper." 

3rd.    When  the  defendant  is  taken  on  process  of  contempt. 

If  the  defendant,  after  appearance,  neglects  to  put 
in  his  answer,  and  is  brought  into  Court  upon  pro- 
cess of  contempt,  the  Court,  as  we  have  already  seen,  will 
order  him  to  be  committed  to  the  Queen  s  Prison,  after 
which  the  bill  may  be  taken  pro  confesso. 

For  this  purpose  the  defendant  must  be  brought  up 
by  habeas  corpus,  it  being  enacted  (1  Will.  IV.,  c.  36,  rule 
2),  "  That  if  any  defendant  being  in  contempt  for  not 
answering  the  bill,  shall  have  been  brought  to  the  bar  of 
the  Court  under  process  for  such  contempt,  and  shall 
have  been  committed  or  remanded  back  to  the  prison  of 
the  Fleet,  the  plaintiff  may  sue  forth  the  writ  of  habeas 
corpus  in  the  manner  and  form  heretofore  in  use  in  the 
like  cases,  provided  that  there  shall  be  at  least  twenty-r 
eight  days  between  the  day  on  which  such  defendant 
was  so  committed  or  remanded  back,  and.  the  return  of 
such  writ  of  habeas  corpus ;  and  upon  or  after  the  re- 
turn of  such  writ  of  habeas  corpus,  in  case  such  defend*, 
ant  shall  not  have  put  in  his  answer,  the  Court  shall  order 
the  bill  to  be  taken  pro  confesso  against  such  defendant^ 
in  the  same  manner  as  is  now  usual  in  the  like  cases 
upon  the  return  of  a  writ  of  alias  pluries  habeas  corpus^ 
and  such  decree  shall  thereupon  be  made  as  shall  be 
thought  just." 
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Hahea»  carptts,]  To  obtain  this  writ  an  order  is 
necessary^  which  may  be  had  either  on  motion  or  pe- 
tiiim.  For  this  purpose  a  certificate  must  be  obtained 
frm.  the  keeper  of  the  Queen's  prison^  that  the  defendant 
is  in  his  custody^  upon  which  the  plaintiff  moves;  and 
jf  the  order  is  granted^  it  is  drawn  up  in  the  usual  way 
(teeposte  '^  Motions"). 

The  writ  must  be  made  returnable  on  a  day  when  the 
Court  is  sitting  upon  motions,  and  there  must  be  at 
least  28  days  between  the  day  of  the  defendant's  com- 
mitment to  the  Queen's  prison  and  the  return  of  the  writ. 

Formerly-  this  writ  was  prepared  and  issued  by  the 
clerk  in  Court,  upon  your  furnishing  him  with  the 
necessary  instructions.  It  is  in  future,  however,  to  be 
prepared  by  the  solicitor  (16th  order,  26  October,  1 842), 
and  must  be  indorsed  with  the  name  and  address  of 
such  solicitor  (17th  id.),  after  which  it  must  be  sealed 
by  the  Clerk  of  the  Records  and  Writs  (4th  id.),  and  in 
these  respects  the  same  observations  will  apply  as  in  the 
case  of  an  attachment  (ante,  p.  31).  A  prascipe  must 
also  be  left  with  the  Clerk  of  the  Records  and  Writs  at 
the  time  of  sealing  the  writ.  Obtain  a  writ^  which  may 
k  had  at  the  law  stationer's,  and  Jill  it  in  as  in  Form  p.  36, 
Ajfpendiofy  and  on  the  back  indorse  the  nam£  and  address 
of  the  solicitor  and  agent,  after  which  prepare  a  prwcipe 
on  a  slip  of  paper  (see  Form  p.  36,  Appendix).  Take 
tk  writ,  order,  andprwdpe  to  the  Clerk  of  the  Records 
and  Writs  in  whose  division  the  suit  is  {see  p.  7),  and 
he  mil  seal  the  writ  and  file  the  prwcipe  and  order. 
Pay  him  £l.  The  writ  is  afterwards  served  on  the 
mper  of  the  Queen's  prison,  or  other  officer  to  whom 
ii  w  directed. 

At  the  return  of  the  writ  the  defendant  will  be 
hrought  into  Court,  and  upon  motion  the  bill  will  be 
ordered  to  be  taken /)ro  confesso.  Where  the  defendant 
is  in  actual  custody,  and  is  the  only  defendant  in  the 
suit,  the  order  to  take  the  bill  pro  confesso  will  be  made 
on  motion,  and  without  requiring  the  bill  to  be  opened, 
^hich  is  not  so  where  the  defendant  absconds,  in  which 
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case  the  cause,  as  previously  shown,  must  be  set  down 
for  hearing. 

By  the  1  Will.  IV.,  c.  3C,  rule  13,  it  is  enacted, 
that  when  the  defendant  is  in  contempt  for  not  answer- 
ing, and  in  actual  custody  under  process  for  such  con- 
tempt, or  being  already  in  custody,  shall  be  detained  by 
an  attachment  for  such  contempt,  and  shall  not  put  in 
an  answer  within  two  calendar  months  after  he  is  lodged 
in  gaol  or  prison,  or  the  attachment  is  lodged  against 
him,  he  being  already  in  prison,  the  plaintiff  shall  at  the 
expiration  of  such  two  calendar  months,  proceed  to  take 
the  bill  pro  con/esso^  and  shall  accordingly  obtain  an 
order  for  taking  the  same  pro  confessOy  within  six  weeks 
after  the  period  computed  from  the  expiration  of  such 
two  calendar  months,  within  which  he  may  be  able  to 
take  the  same  pro  con/esso ;  or  in  default  of  so  doing,  the 
defendant  shall,  upon  application  to  the  Court,  be  en- 
titled to  be  discharged  out  of  custody  without  paying 
any  of  the  costs  of  the  contempt,  unless  the  Court  shafi 
see  good  cause  to  remand  and  detain  the  defendant  in 
custody. 

4MZy.   When  Defendant  stands  out  process  of  contempt. 

When  the  defendant  cannot  be  taken  into  custody  upon 
process  of  contempt  for  want  of  answer,  the  plaintiff 
must  proceed  to  sequestration  in  the  regular  way  as 
previously  directed  (see  "  Process  of  Contempt")  ;  and 
upon  obtaining  an  order  for  the  sequestration,  the  plain- 
tiff moves,  as  of  course,  that  the  Clerk  of  the  Records 
and  Writs  may  attend  at  the  hearing  of  the  cause  with 
the  record  of  the  bill,  after  which  the  cause  is  set 
down  for  hearing,  and  the  bill  is  thereupon  taken  pro 
eonfesso. 

Against  Peers,  S^c]  By  the  1  Will.  IV.,  c.  36,  sec.  13, 
it  is  enacted,  that  when  any  defendant  having  pri- 
vilege of  Parliament  shall  have  appeared  to  any  bill 
filed  against  him  seeking  a  discovery  upon  oath,  or  when 
an  appearance  shall  have  been  entered  for  such  defend- 
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ant,  and  sncb  person  shall  refuse  or  neglect  to  put  in  his 
answdr  to  such  bill  within  the  time  for  that  purpose  al- 
lowed, it  shall  and  may  be  lawful  for  the  plaintiff  in  such 
suit  to  apply  to  the  Court  for  an  order  that  such  bill  shall 
be  taken  pro  con/esio  against  such  defendant,  and  upon 
SQch  application  such  Court  of  Equity  shall  make  an 
Older  that  such  bill  shall  be  taken  pro  confesso,  unless  the 
defendant  shall  within  eight  days  after  being  served  with 
such  order,  shew  good  cause  to  the  contrary. 

When  evidence,"]  By  section  14  it  is  enacted,  "  That 
when  and  so  soon  as  any  such  order  shall  have  been 
pronounced  by  any  such  Court  of  Equity  for  taking  such 
bill  pro  eon/essOy  such  bill  in  Equity,  or  an  examined 
copy  thereof,  so  taken  pro  confesso^  shall  be  taken  and 
read  in  any  Court  of  Law  or  Equity,  as  evidence  of  the 
iacts  and  matters  and  things  therein  contained ;  in  the 
same  manner  as  if  such  facts,  matters,  and  things  had 
been  admitted  to  be  true  by  the  answer  of  the  defendant 
put  into  such  bill ;  and  such  bill  so  taken  pro  confesio 
shall  be  received  and  taken  in  evidence  of  such  and  the 
same  facts,  and  on  behalf  of  such  and  so  many  persons, 
as  the  answer  of  the  defendant  to  the  said  bill  could  and 
might  have  been  read  and  received  in  evidence  of,  in  case 
such  answer  had  been  put  in  by  the  defendant  thereto, 
aod  had  admitted  the  same  facts,  matters,  and  circum- 
stances as  in  such  bill  stated  and  set  forth ;  and  in  like 
manner  every  other  bill  of  discovery  taken  pro  confesso^ 
under  any  of  the  provisions  of  this  Act,  shall  or  may  be 
taken  and  read  as  evidence  of  the  facts  and  matters  and 
thbgs  therein  contained,  to  the  extent  aforesaid." 

Against  persons  confined  fm"  Misdemeanour 7\  By 
section  15,  rule  4,  it  is  enacted,  "That  where  a  defendant 
is  confined  for  a  misdemeanour,  and  has  been  brought  be- 
fore the  Court  upon  an  habeas  corpus,  and  thereupon  has 
been  turned  over  to  the  Fleet  proformd^  but  has  been 
canned  back  to  the  prison  from  whence  he  came  with  his 
cause,  another  vmt  of  habeas  corpus  may  issue,  directed 
d2 
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to  the  gaoler  or  keeper  of  the  prison  to  which  he  has  been 
carried  back,  and  thereupon  the  defendant  shall  be  brought 
into  Court,  and  remanded  to  the  prison  from  whence 
he  came  with  his  cause,  without  being  turned  over  again 
to  the  fleet  prison,  and  the  bill  may  be  taken  pro  con- 
fezBO^  in  the  same  manner  in  all  respects  as  if  the  defend- 
ant had  been  all  along  in  the  custody  of  the  warden  of 
the  Fleet." 

Against  Paupers.']  By  rule  6  it  is  enacted,  "  That 
if  a  defendant  upon  being  brought  before  the  Court  upon 
an  habeas  corpus,  shall  make  oath  (which  shall  be  ad- 
ministered to  him  by  the  registrar,  and  he  shall  be  ex- 
amined in  open  Court)  that  he  is  unable  by  reason  of 
poverty  to  employ  a  solicitor  to  put  in  his  answer,  the 
Court  shall  thereupon  refer  it  to  a  master  in  rotation  to 
inquire  into  the  truth  of  that  allegation,  and  to  report 
thereon  to  the  Court  forthwith,  and  thereupon  the  Court 
may  make  such  order  as  upon  other  reports  of  the  like 
nature  under  the  provisions  hereinafter  contained/' 

Formal  answer  hy  Plaintiff^  By  rule  11  it  is  en- 
acted, '^  That  in  every  case  where  the  defendant  has  been 
brought  to  the  bar  of  the  Court  to  answer  his  contempt 
for  not  answering,  and  shall  refuse  or  neglect  to  answer 
within  the  next  twenty-one  days,  the  plaintiff  shall  be 
at  liberty,  with  the  leave  of  the  Court,  upon  ten  days' 
previous  notice  to  the  defendant  after  the  expiration  of 
such  twenty-one  days,  unless  good  cause  be  shown  to  the 
contrary,  instead  of  proceeding  to  have  the  bill  taken 
pro  confesso^  to  put  in  such  an  answer  to  the  bill  as  here- 
inafter is  mentioned,  in  the  name  of  the  defendant,  without 
oath  or  signature;  and  thereupon  the  suit  shall  proceed  in 
the  same  manner  as  if  such  answer  were  really  the  answer 
of  the  defendant,  with  which  the  plaintiff  was  satisfied;  and 
the  costs  of  the  contempt  and  of  putting  in  such  answer, 
may  be  provided  for  in  like  manner  as  if  the  defendant 
himself  had  put' in  such  answer;  and  such  answer,  be- 
sides the  formal  parts  thereof,  shall  be  to  the  following 
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effect :  that  the  defendant  leaves  the  plaintiff  to  make 
nich  proofs  of  the  several  matters  in  the  bill  alleged,  as 
he  shall  be  able  or  be  advised,  and  submits  his  interests 
to  the  Court." 

And  hj  rule  12,  it  is  enacted,  ^'  That  in  any  case 
^here,  upon  the  application  of  the  plaintiff,  the  Court 
shall  he  satisfied  that  justice  cannot  be  done  to  the  plain- 
tiff without  an  answer  to  the  bill  or  to  the  interrogato- 
ries from  the  defendant  himself ;  it  shall  be  lawful  for 
the  Court  to  order  the  defendant  to  remain  in  custody 
until  answer  or  further  order,  but  without  prejudice  to 
the  plaintiff's  availing  himself  of  any  of  the  provisions 
of  this  Act." 

A  bill,  after  amendment,  may  be  taken  pro  confesso^  in 
the  same  manner  as  if  it  had  not  been  amended  (1  Will. 
iy.,c.  36,  rule  10),  and  in  such  case  it  is  not  taken  as 
to  the  amendments  only,  but  as  to  the  whole  bill  {Jop- 
ling  V.  Stuart,  4s  Ves.  419).  If  a  defendant  puts  in  an 
insufficient  answer,  the  bill  may  be  taken  pro  confesso 
notwithstanding  such  answer  (ibid.). 


Section  3. 
traversing  note. 

By  the  21st  order,  26  Aug.  1841,  it  is  ordered,  "  That 
after  the  expiration  of  the  time  allowed  to  a  defendant  to 
plead,  answer,  or  demur  (not  demurring  alone),  to  an 
original  bill,  if  the  defendant  shall  have  filed  no  plea, 
answer,  or  demurrer,  the  plaintiff  shall  be  at  liberty  to  file 
a  note  at  the  Six  Clerks'  Office  to  the  following  effect : — 
"  The  plaintiff  intends  to  proceed  vdth  his  cause  as  if 
the  defendant  had  filed  an  answer,  traversing  the  case 
made  by  the  bill,  and  the  plaintiff  had  replied  to  such 
answer,  and  served  a  subpoena  to  rejoin."  And  that  a 
copy  of  such  note  shall  be  served  on  such  defendant  in 
the  same  manner  as  a  subpoena  to  rejoin  is  now  served, 
and  such  note,  when  filed  (a  copy  thereof  being  so  served) 
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shall  have  the  same  effect  as  if  the  defendant  had  filed  an 
answer,  traversmg  the  whole  of  the  hill,  and  the  plaintiff 
had  filed  a  replication  to  such  answer,  and  served  a  sub* 
poena  to  rejoin.  And  after  such  note  shall  have  been 
so  filed,  and  a  copy  served  as  aforesaid,  the  defendant 
shall  not  be  at  liberty  to  plead,  answer,  or  demur  to  tfie 
bill,  without  the  special  leave  of  the  Court." 

The  22Dd  of  the  same  orders  provides,  ''That  a  plain- 
tiff  shall  not  be  at  liberty  to  file  a  note  under  the  twenty- 
first  order,  until  he  has  obtained  an  order  of  the  Court 
for  that  purpose,  which  order  shall  be  applied  for  upon 
motion,  without  notice,  and  shall  not  be  made  unless 
the  Court  shall  be  satisfied  that  the  defendant  has  been 
served  with  a  subpoena  to  appear  and  answer  the  bill ; 
and  that  the  time  allowed  to  the  defendant  to  plead, 
answer,  or  demur,  not  demurring  alone,  has  expired." 

By  the  5th  order,  11  April  1842,  however,  the  22nd 
order  is  suspended  until  the  further  order  of  the  Court* 
The  effect  of  this  appears  to  be,  that  the  application  to, 
and  order  of  the  Court,  for  leave  to  enter  the  note,  is 
rendered  unnecessary ;  the  Clerk  of  the  Records  and 
Writs  being  authorised  to  enter  it,  upon  satisfying  him- 
self that  an  appearance  has  been  entered,  that  the  de- 
fendant's time  to  answer  has  expired,  and  that  no  plea, 
answer,  or  demurrer  has  been  filed.  Previous  to  this  order, 
also,  it  was  necessary  to  shew  by  affidavit  that  an  ap- 
pearance had  been  entered  (Treweek  v.  Turnery  1  You. 
&  Col.  N.  C.  112),  and  a  certificate  must  have  been  ob- 
tained from  the  Clerk  of  the  Records  and  Writs  of  the 
date  of  filing  the  appearance,  and  that  no  plea,  answer, 
or  demurrer  had  been  filed.  In  future,  however,  these 
will  be  rendered  unnecessary. 

How  filed,']  The  note  cannot  be  filed  until  eight 
weeks  after  appearance.  Prepare  a  note^  which  should 
be  engrossed  on  parchment  (see  Form  p.  50,  Appendix )y 
and  take  it  to  the  Clerk  of  the  Records  and  Writs  in 
whose  division  the  suit  is  (ante  p.  7)}  o.'nd  upon  satis- 
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fying  hifMtlf  that  an  appearance  has  been  entered^  that 
ike  drfeiidanfs  time  to  anstoer  has  expired^  and  that  no 
fUoy  answer^  or  demurrer  has  beenjiled^  he  will  file  the 
note.    Pay  him  Is. 

Service  rf.l  A  copy  of  the  note  should  on  the  same 
day  be  served  upon  the  defendant's  solicitor,  after  which 
a  memorandum  thereof  should  he  made,  as  an  affidavit 
of  service  will  have  to  he  produced  at  the  hearing  of  the 
cause. 

Before  filing  this  note,  it  will  he  advisable  to  consult 
oounsel  as  to  the  propriety  of  so  doing,  and  to  ascertain 
whether  a  decree  can  be  obtained  without  the  defendant's 
aoswer,  and  also  whether  the  necessary  evidence  can  be 
procored,  for  after  the  note  is  filed,  the  Court,  it  would 
appear,  will  not  allow  it  to  be  ¥dthdrawn» 
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CHAPTER  III. 

The    Defence. 

Section  1. 

APPEARANCE. 

The  first  step  to  be  taken  by  the  defendant  after  he 
has  been  served  with  a  subpcena,  is  to  cause  an  appear- 
ance to  be  entered  to  the  suit. 

Time  to  Appear,]  If  the  defendant  resides  or  is  served 
in  London  or  within  20  miles  thereof,  he  has  four  days, 
and  in  all  other  cases  eight  days  after  service  of  the 
subpoen£(,  to  enter  his  appearance,  exclusive  of  the  day 
of  service. 

How  prepared  and  entered.]  Formerly  the  appearance 
was  entered  by  the  Clerk  in  Court,  upon  your  instructing 
him  to  that  effect.  It  is  in  future,  however,  to  be  entered 
by  the  Clerk  of  the  Records  and  Writs  (3rd  order,  26 
Oct.  1842.)  For  this  purpose  prepare  a  pracipe  on  a 
slip  of  paper  f  (see  Form  p.  49,  Appendix),  and  take  if  to 
the  Clerk  of  the  Records  and  Writs  in  whose  division 
the  suit  is  (ante  p.  7),  and  he  will  thereupon  enter  the 
appearance.  Pay  him^  if  not  exceeding  three  defend- 
ants,  7s, ;  and  if  more  than  three  and  not  exceeding  six, 
14$. ;  and  so  on  in  proportion.  The  preecipe  must  be 
indorsed  with  the  name  and  address  of  the  solicitor 
filing  it,  and  if  as  agent,  then  also  yriih  the  name  and 
address  of  the  principal  solicitor  (17th  id.),  as  previously 
directed  with  respect  to  a  bill  (ante  p.  6). 

Notice  of]  On  the  same  day  that  the  appearance  is  en- 
tered, a  notice  thereof  (see  Form  p.  58y  Appendix)  must  be 
served  upon  the  plaintiff's  solicitor,  or  upon  the  plaintiff 
himself  if  acting  in  person  (23rd  id.).  This  notice  must 
be  served  before  eight  o'clock  in  the  evening  (22nd  id.). 
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Special  Appearance,]  Where  a  defendant  is  served 
with  a  copy  of  the  bill,  under  the  23rd  order,  26  Aug. 
1841  (ante  p.  8),  and  desires  to  be  served  with  notice 
of  the  proceedings  in  the  cause,  but  not  otherwise  to 
have  the  same  prosecuted  against  him,  it  is  provided  by 
the  27th  id.,  that  he  shall  be  at  liberty  to  enter  a  special 
appearance  under  the  following  form,  (that  is  to  say,) 
"  A.  B.  appears  to  the  bill  for  the  purpose  of  being  served 
with  notice  of  all  the  proceedings  therein."  And  thereupon 
the  defendant  is  entitled  to  be  served  with  a  notice  of  all 
proceedings  in  the  cause,  and  to  appear  therein ;  but  the 
costs  occasioned  thereby  are  to  be  paid  by  the  defendant 
unless  otherwise  ordered. 

By  the  28th  id.  it  is  ordered,  that  a  party  shall  not 
he  at  liberty  to  enter  such  special  appearance  after  the 
time  limited  by  the  practice  of  the  Court  for  appearing 
to  a  bill  in  the  ordinary  course,  without  first  obtaining 
an  order  of  Court  for  that  purpose,  such  order  to  be  ob- 
tained on  notice  to  the  plaintiff,  and  the  party  so  enter- 
ing such  special  appearance,  shall  be  bound  by  all  the 
proceedings  in  the  cause,  prior  to  such  special  appearance 
bebg  so  entered. 

Fresh  Appearance,}  When  the  plaintiff  amends  his 
hill  before  answer  filed,  the  defendant  need  not  enter  a 
fresh  appearance  to  such  amended  bill.  When  amended 
after  answer  filed,  the  defendant  has  the  same  time  after 
service  of  the  subpoena,  to  appear  to  the  amended  bill, 
that  is  allowed  to  appear  to  an  original  bill. 

At  the  time  of  entering  the  appearance,  it  is  usual  to 
hespeak  an  office  copy  of  the  bill,  which  the  Clerk  of 
the  Records  and  Writs  will  accordingly  prepare,  upon 
your  giving  him  a  note  to  that  effect.  The  charge  for 
this  is  lOd.  per  folio,  of  90  words. 


Section  2, 

ANSWER. 

The  defence  to  a  suit  in  equity  may  be  either  by  an- 
D  5 
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8wer,  demurrer,  plea,  or  disclaimer.  1st,  By  answer, 
controverting  the  case  stated  by  the  plaintiff,  the  defend- 
ant may  confess  and  avoid,  or  traverse  and  deny  the  se- 
veral parts  of  the  bill,  or  admitting  the  case  made 
by  the  bill,  may  submit  to  the  judgment  of  the 
Court  upon  it,  or  upon  a  new  case  made  by  the  an- 
swer, or  both  ;  2nd,  By  demurrer,  he  may  demand  the 
judgment  of  the  Court  whether  or  not  he  is  compelled  to 
answer  the  bill ;  Srd,  By  plea,  he  may  shew  cause  why 
the  suit  should  be  dismissed,  delayed,  or  barred ;  4th,  By 
disclaimer,  he  may  terminate  the  suit,  by  disclaiming  all 
right  in  the  matter  sought  by  the  bill :  and  all  or  any 
of  these  modes  of  defence  may  be  joined,  provided  each 
relates  to  a  separate  and  distinct  part  of  the  bill  (Mit. 
pi.  98). 

The  general  defence  to  a  bill,  however,  is  by  answer* 
Each  defendant  may  answer  by  a  separate  solicitor,  but 
if  two  or  more  defendants  appear  by  the  same  solicitor, 
the  master  may  disallow  the  costs  of  more  than  one  an- 
swer, if  he  considers  separate  answers  to  have  been  un- 
necessary (27th  ord.  1828). 

An  infant  must  answer  by  guardian  {Ltishington  v. 
Setcelly  6  Madd.  28),  who  must  be  appointed  for  that 
purpose  (see  poste,  part  4,  "  Infants").  The  joint  answer' 
of  a  husband  and  wife  will  not  be  taken  where  it  ap- 
pears that  the  wife  is  an  infant,  until  a  guardian  has  been 
appointed  (Colman.\.  NorthcoUy  7  Jur.  528).  Idiots 
and  lunatics,  if  found  so  by  inquisition,  answer  by  their 
committees.  If  no  inquisition  has  been  had,  they  an- 
swer by  guardian  appointed  for  that  purpose. 

When  a  husband  and  wife  are  defendants  they  answer 
jointly,  unless  an  order  has  been  obtained  for  the  wife  to 
answer  separately,  and  which  order  she  is  entitled  to, 
1st,  When  the  husband  and  wife  are  made  defendants 
in  right  of  the  wife  ;  2nd,  When  the  husband  and  wife 
live  separate ;  and  Srd,  When  the  husband  is  out  of 
the  jurisdiction.  The  order  may  be  obtained  either  on 
motion  or  petition  as  of  course,  and  extends  as  weU  to 
answering  as  to  pleading  or  demurring  separately. 
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A  defendant  is  not  bound  to  answer  any  statement  or 
charge  in  the  bill,  unless  specially  and  particularly  inter- 
rogated thereto  ;  and  a  defendant  is  not  bound  to  answer 
any  interrogatory  in  the  bill,  except  those  interrogatories 
which  such  defendant  is  required. to  answer;  and  where 
a  defendant  shall  answer  any  statement  or  charge  in  the 
bill,  to  which  he  is.  not  interrogated,  only  by  stoting  his 
ignorance  of  the  matter  so  stated  or  charged,  such  an- 
swer shall  be  deemed  impertinent  (16th  ord.,  26  Aug. 
1841). 

The  interrogatories  which  each  defendant  is  required 
to  answer  are  to  be  specified  in  a  note  at  the  foot  of  the 
bill,  and  the  office  copy  of  the  bill  taken  by  each  defend- 
ant is  not  to  contain  any  interrogatories,  except  those 
which  such  defendant  is  so  required  to  answer,  unless 
such  defendant  shall  require  to  be  furnished  with  a  copy 
of  the  whole  bill  (17th  id.). 

Upon  the  construction  of  the  16th  of  the  foregoing 
oiders,  it  was  held  that,  if  an  answer  be  required  of  a 
defendant,  although  he  be  not  required  to  answer  any  in- 
terrogatory, he  is  bound  to  put  in  some  answer ;  but  such 
answer  need  not  give  any  discovery.  The  Court  said, 
"  this  order  only  exempts  a  defendant  from  answering 
questions  to  which  he  is  not  interrogated ;  but  that  is 
no  reason  for  his  not  putting  in  some  sort  of  an  answer. 
The  order  could  not  mean  that  he  is  to  take  no  notice 
whatever  of  the  bill.  All  that  it  means  is,  that  if  the 
plaintiff  does  not  choose  to  ask  a  defendant  specially  to 
answer  particular  parts,  then  the  defendant  may  put  in 
an  answer,  not  answering  any  of  the  interrogatories" 
(Wikon  V.  Jonesy  7  Jur.  1102). 

Thne  to  answer.']  By  the  10th  order,  21  Dec.  1833, 
as  amended  by  20th  order,  26th  Aug.  1841,  a  defendant 
is  allowed  as  well  in  a  town  as  in  a  country  cause,  after 
appearance  and  without  order,  eight  weeks  to  plead,  an- 
swer, or  demur  (not  demurring  alone),  to  any  original 
or  supplemental  bill,  or  bill  of  revivor,  to  which  an  an- 
swer is  required,  and  five  weeks,  whether  in  a  town  or 
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country  cause,  to  plead,  answer,  or  demur  (not  demurnng 
alone),  to  any  amended  bill  to  which  the  plaintiff  shaU 
require  an  answer ;  but  twelve  days  only  are  allowed  a 
defendant  to  demur  alone  to  any  original,  amended,  or 
supplemental  bill,  or  bill  of  revivor. 

In  any  cause  for  an  injunction  to  stay  proceedings  at 
law,  if  the  defendant  do  not  plead,  answer,  or  demur  to 
the  plaintiff's  bill  within  eight  days  after  appearance, 
the  plaintiff  is  entitled,  as  of  course,  upon  motion,  to 
such  injunction  ;  and  if  the  defendant  does  not  within 
eight  days  after  appearance  to  a  bill  of  revivor,  show 
cause  by  plea,  answer,  or  demurrer  filed,  the  plaintiff  is 
entitled  as  of  course,  upon  motion  or  petition,  to  the 
common  order  to  revive  (10th  ord.  21  Dec.  1833). 

Where  a  defendant  is  in  contempt  to  an  attachment 
for  want  of  appearance,  the  interval  between  the  day 
fixed  by  the  subpoena  for  appearance,  and  that  on  whidb 
the  same  is  actually  entered,  is  to  be  deducted  from  the 
time  allowed  by  the  foregoing  order  (id.  12) ;  and  it  is 
also  ordered,  that  the  day  on  which  an  order  for  the 
plaintiff  to  give  security  for  costs  is  served,  and  the 
period  firom  thence  to  and  including  the  day  on  which 
such  security  is  given,  is  not  to  be  reckoned  in  the  com- 
putation of  the  time  allowed  a  defendant  to  plead,  an- 
swer or  demur  (id.  13). 

Further  time  to  answer,']  If  the  defendant  is  unable 
to  put  in  his  answer  by  the  time  prescribed,  he  must 
apply  specially  for  further  time  to  answer.  By  the 
3  and  4  Will.  IT.  c.  94,  sec.  13,  the  masters  in  ordinary 
are  to  hear  and  determine  all  applications  for  time  to 
plead,  answer,  or  demur,  v\rith  liberty  for  either  party 
to  appeal  by  motion  from  the  order  to  be  made  thereon  ; 
and  by  sec.  14,  no  such  application  is  in  future  to  be 
heard  by  any  of  the  judges,  except  on  appeal  as  aforesaid. 

For  the  purpose  of  making  this  application^  the  suit 
must  be  referred  to  one  of  the  masters  in  ordinary ,  if 
not  already  done  {see  poste^  part  3),  after  which  a 
warrant  is  taken  out  and  served  on  the  opposite  party 


ANSWER.  61 

in  the  usual  way  (see  part  3,  *'  Warrants'*) ,  and  upon 
the  master  being  attended  thereon^  he  will  make  such 
order  as  he  thinks  reasonable,  a  copy  of  which  must  be 
served  on  the  opposite  party.  The  application  is  usually 
supported  by  an  affidavit  stating  the  grounds  thereof. 

By  the  2l8t  order,  21st  Dec.  1833,  it  is  ordered, 
*^That  in  every  order  eranted  by  a  master  for  further 
time  to  answer,  it  shaU  be  made  a  condition  of  such 
order  that  the  defendant  shall  enter  his  appearance  with 
the  Registrar,  and  consent  to  a  Sergeant-at-Arms,  as  in 
the  case  of  a  commission  of  rebellion  returned  "  non  est 
invmtuSy*'  unless  under  special  circumstances  the  said 
master  shall  otherwise  direct,  and  which  circumstances 
shall  be  shortly  stated  in  the  order. "  If  the  defendant 
in  such  case  neglects  to  put  in  his  answer,  it  is  a  motion 
of  course  for  the  Sergeant-at-Arms  to  apprehend  him. 

A  defendant  who  is  in  contempt,  cannot  apply  for  time 
to  answer  until  he  has  cleared  such  contempt  (  Wheat  v. 
Graham,  5  Sim.  670). 

How  prepared,]  The  answer  is  usually  drawn  and 
settled  by  counsel.  It  must  also  be  signed  by  counsel, 
unless  it  is  taken  by  commission  in  the  country,  in 
which  case  counsel's  signature  is  unnecessary  (Brotcn  v. 
Bruce,  2  Mer.  1,  and  SimesY.  Smith,  4  Madd.  366). 

Having  obtained  an  office  copy  of  the  bill  from  the 
Ckrk  of  the  Records  and  Writs,  a  brief  thereof,  with 
the  interrogating  part  in  half-margin,  is  made,  and 
the  defendant* s  answer  to  each  interrogatory  is  written 
opposite  thereto,  as  instructions  to  counsel  to  prepare 
the  answer.  The  answer  being  drawn,  it  is  afterwards 
^grossed  on  parchment,  in  words  at  length  (figures, 
however,  being  used  in  schedules  of  accounts),  and 
counseVs  signature  is  copied  at  the  bottom.  In  draw- 
in^  the  answer  it  is  not  usual  for  counsel  to  add  the 
general  traverse  or  words  of  course  at  the  end,  which 
w  either  done  by  the  solicitor,  or  by  the  law  stationer 
(^tthe  time  of  its  being  engrossed  (see  Form  p.  48, 
Appendix).      The  answer  is  made  up  in  a  similar 
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manner  to  a  bill  (ante,  p,  6),  after  which  it  should  be 
read  over  to  the  defendant,  and  his  signature  be 
added  at  the  end  of  the  answer,  and  also  of  the 
schedules. 

The  name  and  address  of  the  solicitor  filing  the  an- 
swer, and  if  as  agent,  then  abo  the  name  and  address  of 
the  principal  solicitor  must  be  indorsed  thereon  (17th 
order,  26th  October,  1842),  as  previously  directed  with 
respect  to  a  bill  (ante,  p.  6). 

ffow  8tDomr\  All  answers  taken  in  London,  or 
within  20  miles  thereof,  must  hitherto  have  been  sworn 
before  one  of  the  roasters  in  ordinary  at  the  public 
office,  or  at  his  private  residence.  In  future,  however, 
they  may  be  sworn  before  the  Clerks  of  the  Records  and 
Writs  (7th  id.).  The  jurat  is  written  in  the  left  hand 
corner  at  the  top  of  the  front  skin  (see  Form  p.  1 1, 
Appendix).  It  need  not  he  signed.  Pay  for  the  oath 
Is.  6d.  A  peer  of  the  realm  puts  in  his  answer  upon 
honour  (Beam.  ord.  105).  A  Jew  is  sworn  to  his  an- 
swer on  the  Pentateuch,  with  his  hat  on.  A  Quaker's 
answer  is  taken  upon  his  solemn  affirmation. 

ffow  fUed."^  Formerly  the  answer  was  filed  by  the 
clerks  in  Court.  It  is  in  future,  however,  to  be  filed  by 
the  Clerks  of  the  Records  and  Writs  (3rd  ord.  26i;h  Oct., 
1842).  Take  the  answer  to  the  Clerk  of  the  Records 
and  Writs  in  whose  division  the  suit  is  {ante^  p*  7),  by 
wham  it  will  he  filed.    Pay  him  1  Qs. 

Notice  of]  By  the  23rd  order,  26th  October,  1842, 
it  is  ordered,  that  when  any  solicitor  or  party  shall  cause 
an  answer,  demurrer,  or  plea  to  be  filed,  he  shall  on  the 
same  day  give  notice  thereof  to  the  solicitor  of  the  ad- 
verse psurty,  or  to  the  adverse  party  himself  if  he  acts  in 
person.  This  notice  should  be  served  before  8  o'clock 
in  the  evening  (22nd 'id.).  Prepare  a  notice  on  a  slip  of 
paper  (see  Form  p.  58,  Appendix)^  and  serve  a  copy 
thereof  on  the  plaintiff's  solicitor  before  8  o'clock. 
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By  Commission. 

When  grantedjy  If  the  defendant  resides  in  the 
conntiy  (t.e.  beyond  20  miles  from  London),  he  is  at 
liberty,  without  order,  to  sue  out  a  dedimus  to  take  his 
plea,  answer,  or  demurrer  (not  demurring  alone)  ;  also 
in  case  of  severe  illness,  or  other  bodily  infirmity, 
whereby  a  defendant,  resident  not  less  than  four  miles 
from  Lincoln's  Inn  Hall,  is  rendered  unable  to  travel  or 
leave  home,  he  is,  upon  affidavit  thereof,  entitled  to 
sach  dedimus  (9th  order,  21st  December,  1833).  This 
order  is  not  compulsory;  therefore,  if  the  defendant, 
although  he  resides  beyond  20  miles  from  London,  pre- 
fers a  journey  to  town,  his  answer  may  be  taken  in  the 
usual  way. 

Who  may  he  Commissioners^^  The  commissioners 
need  not  be  professional  men.  The  defendant's  solicitor 
may  be  appointed  as  one  of  the  commissioners  (Bird  v. 
Brancker^  2  Sim.  and  S.  186).  The  commission  is  in 
&ct  usually  directed  to  the  defendant's  solicitor,  and  one 
or  more  of  his  clerks. 

Joining  in  Commission,^  The  plaintiff  is  entitled  to 
join  in  the  commission  for  the  purpose  of  seeing  the  an- 
swer taken,  and  two  days'  notice  must  be  given  him  for 
this  purpose ;  after  which,  if  he  neglects  to  give  com- 
inissioners'  names,  the  defendant  is  at  liberty  to  sue  .out 
the  commission,  directed  to  his  own  commissioners  (9th 
ord.  21  Dec.  1833).  This  notice  was  formerly  served 
upon  the  plaintiiF*8  clerk  in  Court,  but  is  in  future  to  be 
served  upon  his  solicitor  (16th  ord.  26  Oct.,  1842).  It 
must  be  served  before  eight  o'clock  in  the  evening  (2  2nd  id . ) 
Prepare  a  notice  on  a  slip  of  paper  (see  Form,  p.  58, 
Appendix),  and  serve  a  copy  thereof  upon  the  plaintifT  s 
solicitor  or  agent  before  eight  o'clock  in  the  evening. 

How  prepared  and  issiied."]  This  writ  issues  without 
order.  It  was  formerly  prepared  by  the  clerk  in  Court, 
upon  your  instructing  him  to  that  e£fect ;    but  is  in 
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future  to  be  prepared  by  the  solicitor,  or  by  the  party 
himself  if  acting  in  person  (16th  ord.  26  Oct.  1842).  It 
must  be  indorsed  with  the  name  and  address  of  the  so- 
licitor or  other  party  issuing  it  (id.  17,  20),  in  a  similar 
manner  as  previously  directed  with  respect  to  a  bill, 
(ante  p.  6) ;  after  which  it  must  be  sealed  by  the  Clerk 
of  the  Records  and  Writs  (id.  4),  as  previoi^y  directed 
with  respect  to  an  attachment  (ante,  p.  31),  and  at 
the  same  time  a  preecipe  must  be  left  wiUi  him.  Obtain 
a  writ,  which  may  be  had  at  the  law  stationer's ,  and 
Jill  it  in  as  in  Form  p,  37,  Appendix,  and  on  the  back, 
indorse  the  name  and  address  of  the  solicitor  and  agent, 
after  which  prepare  a  pracipe  on  a  slip  of  paper  (see 
Form  p.  37,  Appendix).  Take  the  writ  and  pracipe  to 
the  Clerk  of  the  Records  and  Writs  in  whose  divi- 
sion the  suit  is  {ante  p,  7),  and  he  will  seal  the"  writ 
and  file  the  precipe.  Pay  him  lOs.  The  conmiission 
is  made  returnable  without  delay,  and  is  efiective  until  the 
last  return  of  the  term  following  that  in  which  it  is 
dated. 

ffow  executedr\  The  commission  being  issued,  it  is 
then  forwarded,  together  with  the  answer  and  such  in- 
structions as  may  be  thought  necessary,  either  to  the  de- 
fendant's solicitor,  or  to  an  agent  in  the  country,  to  be 
executed. 

If  the  plaintiff  joins  in  the  commission,  he  is  entitled 
to  six  days'  notice  of  executing  it.  This  notice  should 
be  signed  by  the  defendant's  commissioners,  after  which 
it  is  served  on  the  plaintiff's  commissioners  (see  Form  p. 
5?,  Appendix). 

On  the  day  appointed  for  executing  the  commission, 
the  parties  assemble,  and  the  commissioners  thereupon 
swear  the  defendant  to  the  truth  of  his  answer  (see 
Form  of  oath  p,  50,  Appendix),  and  write  a  return  at 
the  foot  thereof  {see  Form  p.  51,  Appendix),  after  which 
they  indorse  the  commission  thus,  **"  The  execution  of 
this  commission  appears  in  a  certain  schedule  {or 
schedules)  hereunto  annexed^"  to  which  they  sign  their 
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names*  The  commissiony  together  with  the  answer 
and  return,  is  then  tied  up  and  sealed  by  the  commis- 
simers,  who  sign  their  names  to  their  seals.  If  the 
plaintiff's  commissioners  neglect  to  attend,  the  defend- 
ants commissioners  may  proceed  to  execute  the  commis- 
sion exparte.  The  commission  cannot,  however,  be  exe- 
cuted by  less  than  two  conmiissioners. 

How  retumedJ\  The  commission  being  executed,  it 
is  then  delivered  oy  one  of  the  commissioners  to  a  mes- 
senger (usually  the  guard  of  the  mail),  by  whom  it  is 
brought  up  to  town,  and  who  must  afterwards  swear 
that  he  received  it  from  one  of  the  commissioners,  and 
that  it  has  not  since  been  out  of  his  custody.  Upon  the 
nuisenger  arriving  in  town,  attend  with  him  to  the 
Clerk  of  the  Records  and  Writs  in  whose  division  the 
mt  is,  who  will  thereupon  swear  the  messenger  and 
file  the  answer.  Pay  him  Is.  6d,for  the  oath,  and  \0s. 
filing  the  answer.  It  is  usual  to  give  the  messenger 
half-a-guineafor  his  trouble. 

The  plaintiff  is  at  liberty,  if  he  thinks  proper,  to  dis- 
pense with  the  oath  of  the  messenger,  which  is  frequently 
done  in  amicable  suits,  or  where  it  is  difficult  to  meet 
with  a  person  coming  direct  to  town.  In  this  case  a 
consent  must  be  indorsed  on  the  back  of  the  answer,  by 
the  plaintiff  *s  solicitor  or  agent  in  the  following  form, 
— "  /  consent  to  waive  the  oath  of  messenger.  A.  B,, 
plaintiff*s  solicitor.  No.  ,  Chancery  Lane, 
day  of  184  . 

If  the  answer,  &c.  is  brought  up  to  town  by  one  of 
the  commissioners,  the  oath  is  unnecessary ;  and  upon 
his  attending  therewith  to  the  Clerk  of  the  Records  and 
Writs,  he  makes  a  memorandum  thereon,  as  "  Received 
by  the  hands  of  the  Commissioners." 

Commission  abroad.']  When  a  defendant  is  resident 
abroad,  his  answer  may  be  taken  by  the  common  dedi- 
^U8,  unless  he  resides  so  far  off  that  the  usual  return 
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will  not  be  long  enough,  in  which  case  an  application 
should  be  made  for  a  special  commission. 

When  one  defendant  resides  in  town  and  another  in 
the  country,  and  they  wish  to  put  in  a  joint  answer, 
the  answer  of  the  defendant  in  the  countiy  should  be 
taken  first.  When  an  answer  is  taken  by  commission, 
it  does  not  require  counsels  signature  (Simes  v.  Smithy 
4  Madd.  366). 

Without  Oath  or  Signature, 

The  answer  may,  if  the  plaintifiP  is  willing  to  consent, 
be  taken  without  the  oath,  or  without  the  oath  or  signa- 
ture of  the  defendant.  This  is  frequently  done  when  the 
defendant  is  merely  a  formal  party  to  the  suit,  or  when 
his  signature  can  only  be  procured  with  difficulty  and  ex- 
pense. Formerly  this  consent  was  signed  by  the  clerk 
in  Court,  but  is  in  future  to  be  signed  by  the  solicitor 
(16th  ord.,  26th  Oct.  1842). 

Order  for ^  how  obtained.]  To  take  an  answer  without 
oath  or  signature  an  order  must  be  first  obtained,  and  it 
is  usual  for  the  plaintiff's  solicitor,  previous  to  his  con- 
senting, to  have  the  draft  answer  forwarded  for  his  pe- 
rusal. The  order  may  be  obtained  either  upon  petition 
or  motion  as  of  course.  If  obtained  at  the  defendant's 
instance,  the  plaintiff  must  consent ;  but  if  at  the  plain- 
tiff's, such  consent  is  unnecessary,  and  which  is  the  more 
usual  course.  Prepare  a  petition  (see  Form  p.  3,  Ap- 
pendix)  in  the  usual  way  (see  poste  **  Petitions"),  and 
present  it  to  the  Master  of  the  Rolls,  at  the  Secretary's 
office,  and  the  Secretary  will  thereupon  draw  up  and 
enter  the  order.  Pay  him  7s.  If  the  petition  is  pre^ 
sented  by  the  defendant,  the  plaintiff's  solicitor  must 
indorse  in  the  margin,  opposite  the  prayer  of  the  peti- 
tion^ "  /  consent  to  the  prayer  of  this  petition,  A .  B,^ 
plaintiff's  solicitor,** 

If  done  by  motion,  draw  up  a  hand  brief  in  the 
usual  wayX^see^oste  **  Brief*'),  *<  To  move  for  an  order 
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to  take  the  answer  of  the  defendant  [^A.  B.]  without 
oath  [or  signature].'*  Give  this  to  counsel,  with  a  half- 
guinea  feoy  and  he  will  thereupon  hand  it  in  to  the 
Registrar^  after  which  the  order  is  drawn  up  and 
entered  in  the  usual  way  {see  poste  "  Motions**).  Pay 
for  the  order  3s.,  and  for  entering  6d.  If  the  defen- 
dant moveSy  the  plaintiff  must  hand  in  a  consent  brief 
to  counsel,  indorsed  "  To  consent  to  an  order,'*  Sfc. 

Having  obtained  the  order,  the  answer  is  then  taken 
to  the  Clerk  of  the  Records  and  Writs  in  whose  divi- 
iion  the  suit  is^  at  the  top  of  which  the  following  note 
is  indorsed^  "  Without  oath  [or  signature]^  by  order 
dated  the  day  of  ,184     ."      Upon  your 

producing  the  original  order,  he  thereupon  files  the 
answer  in  the  usual  way. 
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Nature  ofj]  When  any  ground  of  defence  is  apparent 
OQthe  bill  itself,  either  from  matter  contained  in  it,  from 
defect  in  its  frame,  or  in  the  case  made  by  it,  a  demurrer 
is  the  proper  mode  of  defence  (Mit.  pi.  99).  A  demurrer 
is  eiUier  general,  that  is,  to  the  whole  bill,  or  special,  as 
where  the  particular  imperfections  are  pointed  out. 

Time  to  demur."}  By  the  10th  order,  21  Dec.,  1833, 
as  amended  by  20th  order^  26  Aug.  1841,  a  defendant 
has,  after  appearance,  eight  weeks,  whether  in  a  town  or 
country  cause,  to  demur  (not  demurring  alone)  to  any 
original  or  supplemental  bill,  or  bill  of  revivor,  and  five 
weeks  to  any  amended  bill;  but  12  days  only  are  al- 
lowed a  defendant  to  demur  alone  to  any  such  original, 
amended,  or  supplemental  bill,  or  bill  of  revivor.  In 
computing  these  12  days,  an  intervening  vacation  is  not 
to  be  excepted  (Boys  v.  Morgan,  9  Sim.  262). 
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How  prepared  and  JUed^  <^c.]  The  demurrer  is  ge- 
nerally dravm^  and  must  also  he  signed  hy  counsel^  after 
which  it  is  engrossed  on  parchment  in  words  at  lengthy 
and  counseVs  signature  must  he  added  at  the  hottom^ 
(see  conclusion  p,  49,  Appendix),  The  demurrer  must 
he  indorsed  with  the  name  and  address  of  the  solicitor^ 
as  previously  directed  with  respect  to  a  hill  {ante  p.  6), 
after  which  it  is  filed  with  the  Clerk  of  the  Records  and 
Writs  in  whose  division  the  suit  is  (ante  p*  7)-  Pay  him 
10s.  It  does  not  require  either  to  he  sworn  to  or  signed  hy 
the  defendant.  On  the  sams  day  the  demurrer  is  filed, 
a  notice  thereof  must  he  served  on  the  opposite  party ^  (u 
previously  directed  with  respect  to  an  answer  (ante, 
page  62). 

How  set  dovm,]  Formerly  either  party  might  obtain 
an  order  upon  petition  to  set  the  demurrer  down  for 
argument,  and  which  was  usually  done  by  the  defendant. 
By  the  34th  order,  26  Aug.,  1841,  however,  it  is 
ordered,  "  That  where  the  defendant  shall  file  a  demurrer 
to  the  whole  bill,  the  demurrer  shall  be  held  sufficient, 
and  the  plaintiff  be  held  to  have  submitted  thereto, 
unless  the  plaintiff  shall,  within  1 2  days  from  the  ex- 
piration of  the  time  allowed  to  the  defendant  for  filing 
such  demurrer,  cause  the  same  to  be  set  down  for  argu- 
ment; and  where  the  demurrer  is  to  part  of  the  bill,  the 
demurrer  shall  be  held  sufficient,  and  the  plaintiff  be 
held  to  have  submitted  thereto,  unless  the  plaintiff  shall, 
within  three  weeks  from  the  expiration  of  the  time 
allowed  for  filing  such  last-mentioned  demurrer,  cause 
the  same  to  be  set  down  for  argument." 

How  /leard.'}  The  demurrer  is  heard  by  the  judge 
to  whose  Court  the  cause  has  been  attached,  pursuant  to 
orders,  5  May,  1837,  and  11  Nov.  1841,  unless  other- 
wise ordered  by  the  Lord  Chancellor. 

A  copy  of  the  hill  and  demurrer  must  he  made  on 
hrief  paper,  and  left  tcith  the  Secretary  of  the  Judge 
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?  whom  it  is  to  be  argued^  and  another  copy  thereof 
must  alio  he  made  for  counsel,^  together  tcith  such  oh- 
tenations  as  may  he  thought  necessary.  The  demurrer  is 
ikm  argued  in  Court  in  its  proper  tum^  a^  set  doum  in 
ik  paper.  A  demurrer  cannot  be  advanced  for  hearing 
to  an  earlier  day,  unless  upon  special  application  for  that 
purpose  (Anon.y  1  Madd.  557). 

By  the  36th  order,  26  Aug.,  1841,  it  is  ordered, 
that  no  demurrer  or  plea  shall  be  held  bad,  and  over- 
ruled upon  argument,  only  because  it  shall  not  cover 
80  mnch  of  the  bill  as  it  might  by  law  have  extended 
to.  And  by  the  o7th  id.,  no  demurrer  or  plea  shall 
be  held  bad  and  overruled  upon  argument,  only  because 
the  answer  of  the  defendant  may  extend  to  some  part  of 
the  same  matter  as  may  be  covered  by  such  demurrer 
or  plea. 

By  the  ddd  id.,  it  is  ordered,  that  where  a  demurrer 
or  plea  to  the  whole  bill  shall  be  overruled,  the  plaintiff, 
if  he  does  not  require  an  answer,  shall  be  at  liberty 
immediately  to  file  his  note  in  manner  directed  by  the 
2l8t  of  the  same  orders  (see  ante  *'  Traversing  note"),  and 
with  the  same  effect,  unless  the  Court  shall,  upon  over- 
ruling such  demurrer  or  plea,  give  time  to  the  defendant 
to  plead,  answer,  or  demur;  and  in  such  case,  if  the 
defendant  shall  file  no  plea,  answer,  or  demurrer,  within 
the  time  so  allowed  by  the  Court,  the  plaintiff,  if  he 
does  not  require  <in  answer,  shall,  on  the  expiration  of 
such  time,  be  at  liberty  to  file  such  note. 

Costs  of]  If  the  demurrer  is  allowed,  the  defendant 
will  be  entitled  to  the  costs  occasioned  thereby,  and  if  a 
general  demurrer,  then  the  further  taxed  costs  of  suit 
(Slstord.  3  April,  1828).  If  the  demurrer  is  overruled, 
the  plaintiff  is  entitled  to  the  taxed  costs  thereof,  unless 
otherwise  ordered  (id.  32). 

Effect  of]  If  a  general  demurrer  is  allowed,  it  puts 
an  end  to  the  suit.  Where  a  partial  demurrer  is  allowed, 
it  is  generally  necessary  for  the  plaintiff  to  amend  his 
l>ill  (Mit.  pi.  174).     If  a  demurrer  is  overruled,  the  de- 
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fendant  caonot  put  in  another  demurrer  (Bancroft  v. 
Wardour,  2  Bro.  C.C.  QQ). 

Stibmitting  to.l^  If  the  plaintiff  considers  the  demur- 
rer good,  he  may  at  any  time  before  it  has  been  sel 
down,  submit  to  the  same,  and  obtain  an  order  as  oi 
course  to  amend  his  bill,  upon  payment  of  20*.  costs ; 
but  after  the  demurrer  has  been  set  down,  the  ordei 
is  made  upon  payment  of  taxed  costs. 


Section  4. 


PLEA. 

Nature  o/".]  Pleas  are  special  matter  pleaded  to  { 
bill,  in  which  an  objection  is  not  apparent  so  as  to  ad- 
mit of  a  demurrer.  They  are  of  three  kinds : — to  thi 
jurisdiction  of  the  Court ;  to  the  person  of  the  plaintif 
or  defendant ;  and  in  bar  of  suit. 

Where  to  an  amended  bill,  a  plea,  in  bar  to  the  whol 
bill,  was  put  in,  that  the  matter  introduced  by  way  o 
amendment  was  matter  of  supplement,  the  plea  wa 
overruled  with  costs,  as  covering  too  much  (Johnson  v 
Chaffers,  7  Jur.  1008). 

Time  to  pleadJl^  The  defendant  has  the  same  tim^ 
to  plead  that  he  has  to  put  in  his  answer  (see  ante 
page  59). 

How  prepared  and  filed,  S^c,"]  The  plea  is  usually 
drawn  by  counsel,  and  must  also,  in  a  town  cause,  b 
signed  by  him.  In  a  country  cause,  however,  whei 
the  plea  is  taken  by  commission,  such  signature  is  un 
necessary  (Simes  v.  Smith,  4  Madd.  366).  Counst 
having  prepared  the  plea,  it  is  afterwards  engrossed  ii 
words  at  length  on  parchment  (see  conclusion,  p.  49 
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Appendix),  and  the  solicitor^i  name  and  address  must 
he  indorsed  on  the  hack^  as  previously  directed  with  re- 
fpecttoa  bill  (ante,  p.  6 J.  The  plea  is  then  JlUd  with 
the  Clerk  of  the  Records  and  Writs  in  whose  division 
the  suit  is  (ante^p,  7  J,  for  which  you  pay  10s.  ;  and 
on  the  same  day  a  similar  notice  must  be  served  on  the 
opposite  party^  as  previously  directed  with  respect  to  an 
onswer  (ante,  p.  62^. 

When  put  in  on  Oath,]  Pleas  are  not  always  put  in 
on  oath ;  but  pleas  in  bar  of  matters  in  pais  must  be 
8wom  to  (  Wall  v.  Stubbs,  2  Ves.  and  B.,  354).  Pleas, 
however,  to  the  jurisdiction,  or  to  the  disability  of  the 
plamtiff  or  defendant,  or  of  matter  of  record,  need  not 
be  put  in  on  oath  (Hit.  pi.,  230).  It  is  usual,  how- 
ever, for  counsel  to  advise  on  this  point  when  he  draws 
the  plea.  If  the  plea  is  put  in  on  oath,  and  the  defen- 
dant resides  in  the  country,  he  is  entitled  to  a  commis- 
sion to  take  it,  as  previously  directed  in  the  case  of  an 
answer,  which  is  obts&ned  and  executed  in  a  similar 
manner.  When  the  plea  is  put  in  on  oath,  it  must  be 
signed  by  the  defendant,  but  otherwise  his  signature  is 


If  the  plaintiff  is  willing  to  dispense  with  the  oath 
and  signature  of  the  defendant,  an  order  as  of  course 
may  be  obtained  for  that  purpose,  which  is  drawn  up  in 
a  similar  manner  as  previously  directed  with  respect  to 
an  answer  (ante,  p.  66). 

How  set  down.]  Formerly  either  party  might  obtain 
an  order  on  petition  to  set  the  plea  down  to  be  argued. 
By  the  35th  order,  26th  August,  1841,  however,  it  is 
oidered,  ''That  where  the  defendant  shall  file  a  plea  to  the 
whole  or  part  of  a  bill,  the  plea  shall  be  held  good  to 
the  same  extent  and  for  the  same  purposes  as  a  plea 
aUowed  upon  argument,  unless  the  plaintiff  shall,  within 
three  weeks  from  the  expiration  of  the  time  allowed  for 
[  such  plea,  cause  the  same  to  be  set  down  for  j^rgu- 
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ment,  and  the  plaintiff  shsJl  be  held  to  have  sabmitted 
thereto." 

Wheie  a  plamtifT  had  neglected  to  set  his  plea  down 
under  this  order  in  doe  time,  the  Court,  under  the 
particular  circumstances  of  the  case,  and  upon  the  de- 
fendant's consenting,  granted  an  order  for  the  plaintiff 
to  be  at  liberty  to  set  the  plea  down  for  argument,  the 
costs  to  be  costs  in  the  cause  {Powell  t.  Corfidd^ 
7  Jur.  1124). 

How  heard^l  The  same  obeerrations  with  respect  to 
the  hearing  of  a  demurrer*  will  also  apply  with  respect 
to  the  hearing  of  a  plea  (see  ante,  p.  68). 

Taking  issue  on."^  If  the  plaintiff  considers  the  plea 
not  true  in  point  of  fact,  he  may,  if  so  advised,  take 
issue  upon  it,  which  is  done  by  replying  thereto  (Mitf* 
pi.  240).  This  may  be  done  either  before  the  plea  is 
set  down,  or  upon  its  being  brought  on,  the  plaintiff  may 
imdertake  to  reply.  The  replication  is  fiUd^  a  subpoena 
to  r^oin  served^  witnesses  are  examined^  publication 
passed^  and  the  cause  set  clown  for  hearing  in  the  ustud 
way  a*  hereinafter  directed.  If  the  plea  is  found  fedse 
at  the  hearing,  the  plaintiff  is  entitled  to  a  decree,  and  if 
discovery  is  sought,  he  may  examine  the  defendant  on 
interrogatories  (  Wood\.  Strickland^  2  V.  and  B.  158). 

Costs  q/l]  Upon  the  allowance  of  a  plea,  the  defen- 
dant is  entitled  to  taxed  costs  against  the  plaintiff ;  and  if 
such  plea  is  to  the  whole  bill,  then  to  the  costs  of  the  suit 
abo,  unless  the  plaintiff  undertakes  to  reply  thereto,  in 
which  case  the  costs  are  reserved  (31st  order,  3rd  April, 
1828).  If  the  plea  is  overruled,  the  plaintiff  is  entitled 
to  taxed  costs  occasioned  thereby,  unless  otherwise 
ordered  (id.  32). 

Effect  of7\  Where  a  plea  to  the  whole  bill  is  allowed, 
it  puts  an  end  to  the  suit ;   but  the  court  frequently 
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I>enDiis  the  plaintiff  to  amend  his  hill,  upon  payment  of 
costs.  When  a  plea  to  part  of  the  bill  is  allowed,  it 
generally  imposes  upon  the  plaintiff  the  necessity  of 
amending  his  bill.  When  the  plea  is  overruled,  the 
defendant  should  immediately  apply  for  time  to  put  in 
an  answer. 

Suhmitting  to.]  If  the  plaintiff  considers  the  plea 
good,  he  may  at  any  time  before  it  is  set  down,  submit 
to  the  same,  and  obtain  an  order  as  of  course  to  amend 
his  bill,  upon  payment  of  20s.  costs.  After  the  plea  has 
been  set  down,  however,  the  order  is  made  upon  payment 
of  taxed  costs. 

An  infant  cannot  plead  until  a  guardian  has  been  ap- 
pointed.    If  a  married  woman  wishes  to  plead  separately 
[     from  her  husband,  an  order  must  be  obtained  for  that 
pupose. 


Section  5. 
disclaimer. 


When  the  defendant  disclaims  all  right,  title,  or  inter- 
est, to  the  matter  in  question  in  the  bill,  he  puts  in  a  dis- 
claimer. A  disclaimer  is  in  practice  usually  accompanied 
by  an  answer  (Mitf.  pi.  253). 

The  disclaimer  is  usually  drawn  by  counsel,  after 
vkkh  it  is  engrossed  and  filed  in  a  similar  manner  to 
a»  answer.  The  solicitors  name  and  address  must  be 
indorsed  on  the  back  as  previously  directed  with  respect 
to  a  hill  (ante^  p.  6),  and  a  notice  of  filing  must  on  the 
lame  day  be  served  on  the  opposite  party,  as  in  the 
case  of  an  answer  (ante,  p,  62).  It  must  be  signed  by 
the  defendant,  and  when  accompanied  by  an  answer^  it 
nust  be  put  in  on  oath. 

In  the  case  of  a  general  disclaimer  by  the  defendant, 
tbe  bill  is  usually  dismissed  as  against  him  with  costs 
{Newl.14,0). 
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CHAPTER  IV. 

Plaintiff  s  Proceedings  after  Answer. 

Section  1. 

exceptions  to  answer. 

As  soon  as  the  answer  is  filed,  the  plaintiff's  solicitor 
should  bespeak  an  office  copy  of  it,  for  which  you  pay 
lOd.  per  folio;  after  which  it  is  usual  to  lay  a  brief 
thereof,  as  also  of  the  bill  (including  the  interrogatory 
part),  before  counsel  to  advise  as  to  its  sufficiency.  If 
it  is  considered  insufficient,  the  plaintiff  is  at  liberty  to 
take  exceptions  thereto,  and  to  have  it  referred  to  the 
master. 

Previous  to  the  orders  of  the  26th  Aug.  1841,  the 
plaintiff  was  entitled  to  have  an  answer  to  every  state- 
ment and  charge  in  the  bill  whether  interrogated  to  or 
not.  By  the  16th  and  17th  of  these  orders,  the  defend- 
ant, as  we  have  already  seen,  need  only  answer  such 
interrogatories,  as  he  is  specially  required  to  answer  by 
the  note  at  the  foot  of  the  bill.  The  plaintiff,  however, 
is  entitled  to  have  each  interrogatory  answered  distinctly, 
and  in  the  precise  words  of  the  interrogatory  ;  it  is  not 
sufficient  to  answer  it  in  substance  (  Wharton  v.  Whar- 
ton, 1  S.  &  S.  236). 

Time  to  except.']  The  plaintiff  is  allowed  two  (lunar) 
months  to  file  his  exceptions  to  an  answer,  but  if  not 
filed  within  that  time,  the  answer  is  to  be  deemed  suffi- 
cient (4th  order,  1828).  The  time,  however,  which  occurs 
between  the  last  seal  after  Trinity  Term  and  the  first 
seal  before  Michaelmas  Term,  and  between  the  last  seal 
after  Michaelmas  Term  and  the  first  seal  before 
Hilary  Term,  is  not  to  be  reckoned  in  the  computation 
of  time  allowed  a  party  for  filing,  delivering,  or  referring 
exceptions  to  an  answer,  or  for  obtaining  the  master's 
report  thereon  (19th  id.)     The  plaintiff  is  entitled  to  the 
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same  time  to  take  exceptions  to  an  answer  to  an  amend- 
ed bill,  as  to  the  answer  to  an  original  bill,  although  such 
answer  is  also  a  further  answer  to  the  original  bill 
{LhydY.  Clark,  7  Jur.  568.) 

How  prepared  and  filed,  c^c]  The  exceptions  are  in- 
variably drawn,  and  must  also  be  signed  by  counsel,  for 
which  purpose  he  is  flemished  with  a  brief  of  the  bill 
(indttding  the  interrogatory  part)  and  answer  as  instrue- 
tiOBs.  The  exceptions  are  to  be  filed  with  the  Clerk  of 
the  Records  and  Writs  in  whose  division  the  suit  may 
be  (5ih  order,  26  Oct.  1842),  and  the  name  and  address 
ofibepartyfilingihem  must  be  indorsed  thereon  (17th  id.) 
as  previously  directed  with  respect  to  a  bill  (ante  p.  6.) 
On  the  day  of  filing  the  exceptions,  a  notice  thereof 
must  be  served  on  the  opposite  party  (24  id.),  which 
notice  must  be  served  before  eight  o'clock  (22nd  id.). 

K«  exceptions  being  prepared,  make  a  fair  copy 
thereof  on  foolscap  paper  bookwdys,  and  on  the  back 
indorse  the  name  and  address  of  the  solicitor  and  agent. 
Take  the  exceptions  to  the  Clerk  of  the  Records  and 
Writs  in  whose  division  the  suit  is  (ante  p,  1 ),  by 
Vihom  they  will  be  filed ;  after  which  prepare  a  notice 
(see  Form  p,  59,  Appendix),  and  serve  a  copy  thereof  on 
the  opposite  party  before  eight  o'clock, 

Submitting  to  answer,"^  The  defendant  has  8  days, 
after  the  exceptions  are  filed,  either  to  submit  to  answer 
them,  or  to  take  the  opinion  of  the  Master  upon  the 
sufficiency  of  his  answer.  If  he  submits,  it  is  on  pay- 
loent  of  20#.  costs  to  the  plaintiff,  and  he  is  allowed,  as< 
of  couiBe  and  without  order  (if  not  in  contempt), 
*  weeks,  whether  in  a  town  or  country  cause,  to  put  in  a 
ferther  answer  j(18th  ord.  1 833,  as  amended  by  20th  ord. 
26  Aug.  1841). 

Order  to  refer  answer. 1  If  the  defendant  does  not  sub- 
init  to  answer  the  exceptions,  the  plaintiff  may,  at  the 
^iration  of  8  days  after  the  exceptions  are  filed,  but 
E  2 
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not  before,  unless  in  injunction  causes,  refer  the  answer 
for  insufficiency,  which  must  be  done  within  the  next 
six  days,  otherwise  the  exceptions  will  be  considered  as 
abandoned,  and  the  answer  be  deemed  sufficient  (5th  ord. 
1828).  The  order  for  this  purpose  must  not  only  be 
obtained,  but  must  also  be  served  within  such  6  dsys 
{Pearce  v.  Hodgson^  7  Sim.  347).  Where  several  an^ 
swers  are  excepted  to,  there  must  be  separate  orders  ol 
reference  {AlUmson  v.  Moorsom^  2  Sim.  and  S.  478). 

The  order  is  obtained  either  upon  motion  or  petitioHi 
as  of  course,  and  is  drawn  up,  passed^  and  entered  w 
the  usual  way  (see  poste  "  Motions,*^  "  Petitions*^ 
after  which  it  is  taken  to  the  Public  office  to  get  the 
Masters  name  marked  to  whom  it  is  to  be  refer red» 
A  copy  of  the  order  is  then  served  upon  the  opposite 
party,  and  a  copy  of  the  bill,  answer,  and  exceptions f 
on  brief  paper,  together  with  the  order,  are  left  at  the 
Master's  office  to  whom  it  is  referred:  after  which 
warrants  "  on  leaving,*'  and  •'  to  proceed,*'  are  taken 
out  and  served  in  the  usual  way  (see  poste  **  Wat' 
rants**).  These  warranto  may  be  underwritten,  "  On 
leaving  exceptions  to  the  answer  of  the  defendant 
A.B,  for  insufficiency,**  and  **  To  proceed  on  excep-^ 
tions,  SfC,** 

How  argued,]  At  the  return  of  the  warrant  to  pro- 
ceed, the  exceptions  are  argued  before  the  Master, 
usually  by  counsel,  in  which  case  it  should  be  so  stated 
in  the  warrant.  For  this  purpose  counsel  must  he 
furnished  with  a  brief  of  the  bill,  answer,  and  excep- 
tions, together  with  any  observations  that  may  be 
thought  necessary.  The  fee  varies  according  to  circum- 
stances, but  generally  two  guineas  for  the  first  attendance^ 
and  one  guinea  for  each  subsequent  atte^idance,  is  coD' 
sidered  sufficient.  If  the  defendant's  counsel  or  solicitoi 
neglect  to  attend  the  Master  upon  the  warrant,  th^ 
answer  will  be  reported  insufficient,  and  if  the  plaintifl 
neglect  to  attend,  it  will  be  reported  sufficient. 
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Matter's  report  thireon.'\  The  exceptions  being  ar- 
gued, the  Master  thereupon  makes  his  report.  The 
report  must  be  obtained  within  a  fortnight  from  the 
date  of  the  order  of  reference,  unless  the  Master  certifies 
tint  farther  time  is  necessary,  and  then  within  such 
farther  time,  otherwise  the  order  will  be  considered  as 
liimndbned,  and  the  answer  be  deemed  sufiicient(12th  ord. 
1828).  The  report  does  not  require  to  be  confirmed^ 
hut  is  filed  in  the  Report  office  y  and  an  office  copy  ob- 
tained. •  If  either  party  is  dissatisfied  with  the  report, 
he  may  take  exceptions  thereto,  as  to  which  see  poste, 
parts,  "Report." 

•If  the  Master  reports  the  answer  sufficient,  it  is  so 
deemed  from  the  date  of  the  report,  and  if  the  defendant 
eabmits  to  answer  without  a  report,  the  answer  is 
-deemed  insufficient  from  the  date  of  the  submission 
<9thid.). 

If  the  Master  finds  the  answer  insufficient,  he  fixes  the 
time  within  which  the  defendant  is  to  put  in  a  further 
answer,  such  time  to  run  from  the  date  of  the  report,  and 
in  each  case  it  is  not  necessaiy  to  serve  a  fresh  subpoena, 
but  if  the  defendant  neglects  to  put  in  a  further  answer 
within  such  time,  he  will  be  in  contempt,  and  may  be 
dealt  with  accordingly  (8th  id,). 

If  the  defendant's  first  answer  to  exceptions  be  in- 
sufficient, the  plaintiff  may  have  a  second  and  third  re- 
ference for  insufficiency.  In  such  case,  however,  the 
plaintiff  must,  within  three  weeks  after  the  defendant's 
second  or  third  answer  is  filed,  refer  the  same  for  insuffi- 
ciency on  the  old  exceptions,  otherwise  such  answer  will 
be  deemed  sufficient  (6th  id.).  If  the  plaintiff  refers  the 
defendant's  second  or  third  answer  for  insufficiency  on  the 
<dd  exceptions,  then  the  particular  exception  or  excep> 
tions  to  which  he  requires  a  further  answer,  must  be 
stated  in  the  order  (7th  id.).  Upon  a  third  answer  being 
Kported  insufficient,  the  defendant  is  to  be  examined 
upon  interrogatories  to  the  points  reported  insufficient, 
^ud  is  to  stand  committed  until  he  have  perfectly  an- 
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swered  such  interrogatories,  and  shall  pay  in  addition  t< 
the  4/.  costs  heretofore  paid,  such  further  costs  as  th 
Court  shall  think  fit  to  award  (10th  id.). 

Co9ts  of,"^  The  costs  of  exceptions  are  fixed  as  fol 
lows :  If  the  defendant  submits  to  answer  the  exoep 
iions  before  an  order  of  reference  is  obtained,  he  pay 
20$.  costs,  and  after  a  reference,  but  before  the  report 
dOs.,  both  in  a  town  and  country  cause.  For  the  firs 
answer  reported  insufficient,  he  pays  in  a  town  cans 
40«.,  in  a  country  cause  50s.  For  a  second  answer  ii 
town  50s.,  country  60s.  For  a  third  answer  he  pay 
taxed  costs.  If  the  answer  is  reported  sufficient,  tb 
plaintiff*  pays  similar  costs  to  the  def<^dant. 

When  a  plaintiff  obtains  a  decree  with  costs,  the  cost 
occasioned  to  the  plaintiff  by  the  insufficiency  of  the  an 
swer  of  a  defendant,  are  to  be  deemed  part  of  the  plain 
tiff's  costs  in  the  cause,  such  sum  or  sums  being  deduct 
ed  therefrom,  as  were  paid  by  the  defendant  according 
to  the  course  of  the  Court,  upon  the  exceptions  bein[ 
submitted  to  or  allowed  (28th  ord.  1828). 

The  master  to  whom  any  exceptions  to  an  answer  fo: 
insufficiency  are  referred,  is  to  be  at  liberty,  in  making 
a  report  upon  such  exceptions,  if  he  shall  think  fit,  t< 
certify  by  whom  and  in  what  proportions  (if  any)  th< 
costs  of  such  exceptions  and  of  the  reference  thereon  oiigh 
to  be  borne,  and  upon  the  taxation  of  the  general  cost 
in  the  cause  under  the  foregoing  order,  regard  is  to  b< 
had  to  such  certificate,  and  the  costs  to  be  allowed  t< 
either  party  are  to  be  taxed  and  apportioned  accordingly 
(19th  ord.,  21  Dec.  1833.) 


Section  2. 


REPLICATION. 


When  necessary, "]      If  the  defendant's  answer  admifc 
the  plaintiff's  case,  and  the  defendant  is  capable  of  usin^ 
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the  admiasioxi,  it  is  not  necessary  to  reply  to  it,  bnt  the 
CBose  may  be  set  down  on  bill  and  answer.  If  the  an- 
swadoes  not  admit  the  allegations  in  the  bill,  it  should 
be  replied  to,  by  which  step  the  defendant  is  deprived  of 
the  power  of  rrading  his  answer  as  evidence,  and  is  put 
to  the  proof  of  the  fsLCta  therein  stated  by  the  evidence 
of  witnesses.  If  the  answer  is  not  replied  to,  it  is  an 
admission  of  the  &cts  therein  stated  {Legard  v.  She/- 
fidd,  2  Aik.  877).  Unless  the  plaintiff,  therefore,  ad- 
mits the  whole  of  the  defendant's  answer  a  replication  is 
the  proper  proceeding.  Wbere  the  plaintiff  is  an  infant, 
it  is  alwajTS  osnal  to  reply,  he  being  unable  to  admit 
anything. 

Tims  to  rqdy^  The  plaintiff  is  entitled  to  two 
months  after  the  defendant's  answer  (or  the  last  of  the 
d^sndant's  answers,  if  more  than  one)  is  to  be  deemed 
nficient,  either  to  file  a  replication  or  set  the  cause 
down  on  bill  and  answer ;  and  in  default  thereof,  the  de<* 
{oodant  may  move  to  dismiss  the  bill  for  want  of  prose- 
cution (16th  order,  1828).  As  we  haveahready  seen,  the 
defendant's  answer  is  to  be  deemed  sufficient  within 
two  months  after  it  is  filed  (4th  id.)  ;  but  in  computing 
sach  last  two  months,  the  time  which  occurs  between 
the  last  seal  after  Trinity  Term  and  the  first  seal  before 
Hichaelmas  Term,  and  between  the  last  seal  after^Micbael- 
mas  Term  and  first  seal  before  Hilary  Term,  is  not  to  be 
ieGkoned(19thid.). 

How  prepared  andfiUd^  c^c.]  Formerly  the  replica- 
tion was  prepared  and  filed  by  the  Clerk  in  Court,  upon 
your  instructing  him  to  that  effect.  It  is  in  future, 
however,  to  be  prepared  by  the  solicitor,  (16th  ord. 
26  Oct.  184?),  after  which  it  is  to  be  filed  by  the  Clerks 
of  the  Records  and  Writs  (3rd  id.).  It  must  also  be  in- 
dorsed with  the  name  and  address  of  the  solicitor 
(17th  id.).  As  special  replications  are  now  disused,  the 
general  form  will  apply  in  all  cases.  Prepare  a  repli- 
cation {see  Form  p.  50,  Appendix)^  and  engross  it  in 
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words  at  length  on  parchment^  and  on  the  hack  indorse 
the  name  and  address  of  the  solicitor  and  agent, 
as  previously  directed  with  respect  to  a  bill  {ante^ 
p.6);  after  which  take  it  to  the  Clerk  of  the  Records 
and  Writs,  in  whose  division  the  suit  is  {ante,  p,  7), 
and  he  will  file  it.     Pay  him  lOs,  ■ 

Notice  of.]  On  the  same  day  the  replication  is  61ed, 
a  notice  thereof  must  be  served  on  the  solicitor  of  the. 
adverse  party,  or  on  the  adverse  party  himself  if  he  act  in 
person  (23rd  ord.  26  Oct.,  1842).  This  notice  must 
be  served  before  8  o'clock  in  the  evening  (22nd  id.). 
Prepare  a  notice  on  a  slip  of  paper  (see  Form  p.  60, 
Appendix),  and  serve  a  copy  thereof  on  the  solicitor  of 
each  defendant  whose  answer  is  replied  to,  before  8  o'clock 
in  the  evening. 

Withdrawing,"^  The  plaintiff  cannot  withdraw  a 
replication  without  a  special  order  for  that  purpose 
(15th  ord.  1828^,  which  is  obtained  upon  application  to 
the  Master,  by  warrant  (20th  ord.  1833).  After  witnesses 
have  been  examined,  he  cannot,  it  would  seem,  v^ith- 
draw  it  at  all  (Gascogne  v.  Chandler,  3  Swanst.  420). 

After  filing  a  replication,  the  plaintiff  cannot  set  liis 
cause  down,  until  he  has  served  a  subpoena  to  rejoin, 
and  entered  rules  to  produce  witnesses  and  pass  publica- 
tion, unless  the  defendant  consents  to  waive  service  of 
subpoena  and  pass  publication,  in  which  case  the  cause 
may  be  set  down  forthwith. 


Section  3. 
subpgena  to  rejoin. 


Olject  of  2  The  object  of  the  subpoena  to  rejoin  is 
merely  to  put  the  cause  at  issue  between  the  parties^ 
the  practice  of  filing  rejoinders  being  now  quite  disused. 
Before  issuing  the  subpoena  it  is  necessary  that  a  repli- 
cation should  be  filed  (Bea.  ord.  ch.  184,  Brown  v. 
Moore,  2  Sim.  464). 
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TViihin  what  HmeJ}  The  plaintiff  is  bound  to  serve 
« subpoena  to  rejoin  within  three  weeks  after  filing  the 
replication,  unless  lie  has  been  served  with  notice  of  mo- 
tion to  dismiss  for  want  of  prosecution,  in  which  case 
the  sabpoona  must  be  served  within  three  weeks  after 
the  undertaking  to  speed  the  cause  (16th  and  17  th  ord. 


How  prepared  and  isstied,^  The  form  of  the  writ  is 
prescribed  by  the  orders  of  2ist  December,  1833.  It  is 
to  be  prepared  by  the  solicitor  of  the  party  requiring  it 
(id.  ]),and  must  be  indorsed  with  the  name  and  address 
of  such  solicitor , (id.  3).  It  is  made  returnable  imme- 
diately after  service,  and  may  contain  the  names  of  three 
defendants  (id.  5).  It  must  be  sealed  by  the  clerk  of  the 
subpoenas  ((id.  1) ;  and,  at  the  same  time,  a  praecipe 
must  be  left  vdth  him  (id.  3),  and  in  these  respects  the 
same  observations  will  apply  as  in  the  case  of  a  subpoena 
to  i^pear  and  answer  (ante,  p.  20).  Obtain  a  tcrit^ 
^ohiA  may  he  had  at  the  lato  stationer*  s^  and  Jill  it  as  in 
Pinfn  p.  18,  Appendix,  and  on  the  hack  indorse  the 
name  and  address  of  the  solicitor  and  agent;  after 
vihich  prepare  a  prasdpe  on  a  slip  of  paper  {see  Form 
p.  20,  Appendix).  Take  the  writ  and  prcecipe  to  the 
tlerk  of  the  subpoenas^  and  he  will  seal  the  icrity  and 
file  the  prasdpe.  Pay  him  5s.  6d.  The  same  observa- 
tions with  respect  to  the  amendment  of  this  writ  will  apply 
^  in  the  case  of  a  subpoena  to  appear  (ante,  p.  21). 

Service  of. 2  By  the  20tb  order,  1828,  as  amended 
by  the  3 1 8t  order,  26th  October,  1842,  it  is  ordered, 
lliat  service,  on  the  solicitor  of  any  subpoena  to  rejoin 
shall  be  deemed  good  service.  Make  as  many  copies  of 
the  subpoena  as  there  are  defendants^  and  serve  a  copy  on 
ihe  tolicitor  of  each  defendant  whose  answer  is  replied 
^,  at  the  same4ime  producing  the  original  writ ;  after 
which  it  will  I  be  advisable  for  the  party  to  make  a 
memorandum  of  the  service  on  the  back  of  the  writ. 
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CHAPTER  V. 

Evidence. 

Section  1. 

the  nature  op  evidence. 

If  the  plaintiff  intends  to  go  into  evidence,  he  must 
reply  and  serve  a  suhpoena  to  rejoin,  as  previously 
directed,  wherehy  the  cause  is  put  at  issue.  Even  then 
it  is  not  necessary  to  go  into  evidence,  unless  the  parties 
deem  it  expedient.  This,  however,  being  a  question 
depending  on  the  state  of  the  pleadings,  it  is  usually 
submitted  to  the  consideration  of  the  counsel  who  drew 
them.  If  the  cause  is  set  down  on  bill  and  answer,' it 
is  an  undertaking  to  hear  it  on  the  allegations  therein 
contained,  and  no  evidence  can  be  gone  into. 

A  party  may  support  his  case,  1st,  by  the  evidence 
contained  in  the  pleadings ;  2nd,  by  the  examination  of 
witnesses ;  and  3rd,  by  documentary  evidence. 

1.  Evidence  of  the  Pleadings, 

A  plaintiff  is  at  liberty  to  read  the  defendant's  answer 
in  support  of  his  case.  The  defendant  is  also  allowed  to 
read  his  answer  in  favour  of  his  own  case,  unless  the  plain- 
tiff files  a  replication,  in  which  event  the  defendant  must 
prove  the  statements  in  his  answer  by  the  examination 
of  witnesses.  By  filing  a  replication,  however,  the 
plaintiff  does  not  preclude  himself  from  using  any  ad- 
mission contained  in  the  defendant's  answer,  in  support 
of  his  own  case.. 

The  answer  of  one  defendant  cannot  be  read  against  a 
co-defendant,  except  in  an  interpleading  suit  (2  Eq.  Ca^ 
Ab.  67).  Where  a  defendant  in  equity,  however,  files 
a  cross  bill  for  discovery  only,  against  the  plaintiff  in 
equity,  the  answer  to  such  cross  bill  may  be  read  and 
used  by  the  party  filing  such  cross  bill,  in  the  same 
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manner,  and  under  the  same  restrictions,  as  the  answer 
to  a  bill  praying  relief  may  now  be  read  and  used  (42nd 
order,  26th  August,  1841). 

2,  Evidence  of  Witnesses, 
A  party  may  support  his  case  by  the  evidence  of 


Who  may  he  examinedJ]  With  respect  to  who  may 
be  examined  as  a  vntness,  it  may  be  observed,  that  a 
co-{^aintiff  cannot  be  examined  as  a  witness  for  another 
plamtiff  (PAt//tjt?*  V.  Duke  of  Buckiii^ham^  1  Vem.  230); 
ndther  can  he  be  examined  on  behalf  of  a  defendant 
(F&rreday  v.  Wightuoick^  4  Russ.  114).  A  solicitor 
cannot  be  examined  as  a  vntness  on  subjects  confided  to 
lum  in  his  professional  character  (Parkhurst  v.  Lowten^ 
2  Swans.  216). 

Formerly  a  plaintiff  might  examine  a  defendant,  and  a 
defendant  a  co-defendant,  on  the  suggestion  that  the  party 
to  be  examined  was  not  interested  (Murray  v.  Shadwelly 
2V.  &  B.  401).  An  order  for  such  purpose,  however, 
was  necessary,  which  was  granted  upon  payment  of  the 
defendant's  costs  {Harvey  v.  Tehhutt,  IJ.  &  W.  197). 
By  the  recent  act,  6  and  7  Vic.  c.  85.  sec.  1,  it  is  now 
provided,  *'  That  in  Courts  of  Equity  any  defendant  to 
any  cause  pending  in  any  such  Court  may  be  examined 
as  a  witness  on  the  behalf  of  the  plaintiff,  or  of  any  co- 
defendant,  in  any  such  cause,  saving  just  exceptions; 
and  that  any  interest  which  such  defendant  so  to  be  ex- 
amined may  have  in  the  matters,  or  any  of  the  matters 
in  question  in  the  cause,  shall  not  be  deemed  a  just  ex- 
ception to  the  testimony  of  such  defendant,  but  shall 
only  be  considered  as  affecting,  or  tending  to  affect,  the 
credit  of  such  defendant  as  a  witness." 

A  defendant  having  applied  for  an  order  under  this 
act,  for  leave  to  examine  a  co-defendant,  who  was  inter- 
ested in  the  suit,  the  Court  directed  the  order  to  be 
drawn  up,  saving  just  exceptions,  and  without  alleging 
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that  the  defendant  bad  no  interest  in  the  subject  of  thd 
suit  {Leigh  v.  Williams^  2  Law  Times,  207). 

Objections  to  witnesses."^  The  testimony  of  a  witness 
may  be  objected  to  either  for  want  of  competency,  or 
for  want  of  credibility.  Some  very  material  alterations 
in  the  law,  liowever,  with  respect  to  the  competency  of 
a,  witness,  have  been  introduced  by  the  foregoing  act. 

Formerly,  objections  to  the  competency  of  a  witness 
were  of  four  kinds,  1st,  for  want  of  reason  or  under- 
standing; 2nd,  for  defect  of  religious  principle;  3rd, 
from  the  conviction  of  crimes,  or  infamy  of  character ; 
and  4th,  from  the  party  being  interested  (Phil.  evid.  1 8). 

By  the  1st  section  of  the  foregoing  act,  reciting  that 
"  Whereas  the  inquiry  after  truth  in  Courts  of  Justice  ia 
often  obstructed  by  incapacities  created  by  the  present 
law,  and  it  is  desirable  that  full  information  as  to  the 
facts  in  issue,  both  in  criminal  and  in  civil  cases,  should 
be  laid  before  the  persons  who  are  appointed  to  decide 
upon  them,  and  that  such  persons  should  exercise  their 
judgment  on  the  credit  of  the  witnesses  adduced  and  on 
the  truth  of  their  testimony ;"  it  is  enacted,  "  That  no 
person  offered  as  a  witness  shall  hereafter  be  excluded 
by  reason  of  incapacity  from  crime  or  interest,  from 
giving  evidence,  either  in  person  or  by  deposition,  ac^ 
cording  to  the  practice  of  the  Court,  on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or  on  any 
inquiry  arising  in  any  suit,  action,  or  proceeding,  civil 
or  criminal,  in  any  Court,  or  before  any  judge,  jury, 
sheriff,  coroner,  magistrate,  officer,  or  person  having,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive, 
and  examine  evidence ;  but  that  every  person  so  offered 
may  andj  shall  be  admitted  to  give  evidence  on  oath, 
or  solemn  affirmation  in  those  cases  wherein  affirmation 
is  by  law  receivable,  notwithstanding  that  such  person 
may  or  shall  have  an  interest  in  the  matter  in  question, 
or  in  the  event  of  the  trial  of  any  issue,  matter,  ques- 
tion, or  inquiry,  or  of  the  suit,  action,  or  proceeding  in 
which  he  is  (^ered  as  a  witness,  and  notwithstanding 
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iltat  sucli  person  offered  as  a  witness  may  have  been 
previously  convicted  of  any  crime  or  offence." 

By  the  same  section  it  is  provided,  '^That  this  act 
shall  not  render  competent  any  party  to  any  suit,  action, 
or  proceeding,  individually  named  in  the  record,  or  any 
lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be  re- 
covered in  ejectment,  or  the  landlord  or  other  person  in 
whose  right  any  defendant  in  replevin  may  make  coeni- 
&moe,  or  any  person  in  whose  immediate  and  individual 
behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or  wife  of  such  persons 
respectively." 

Section  3  provides  that  nothing  in  the  act  shall  apply 
to,  or  affect,  any  suit,  action,  or  proceeding  brought  or 
commenced  before  the  passing  of  the  act. 

In  inquiring  as  to  the  credibility  of  a  witness,  the  only 
question  is,  whether  he  is  to  be  believed  upon  his  oath. 
In  order  to  examine  any  witness  to  invalidate  the  credit 
of  any  other  witness,  a  special  order  mu^t  be  obtained 
(Beam.  Ord.  187).  The  application  may  be  made  even 
after  publication  {White  v.  Fussell^  19  Ves.  127),  but 
not  so  with  regard  to  the  competency  of  a  witness. 

The  evidence  of  a  witness  must  be  confined  to  the 
points  in  issue  in  the  cause,  and  can  only  be  read  in 
support  of  some  statement  in  the  pleadings. 

3.  Documentary  Evidence, 

Deeds^  <^c.]  Deeds,  bonds,  receipts,  letters,  and  all 
other  writings,  thirty  years  old  and  upwards,  prove 
themselves,  and  do  not  require  any  proof  of  their  execu- 
tion (2  Phil.  Evid.  477)*  If  the  deed  requires  proof, 
the  witness  must  not  only  prove  his  attestation  thereto, 
but  also  the  execution  of  tlie  deed  by  the  person  execut- 
ing it  {Loxley  v.  Hill^  3  Madd.  370).  If  a  witness  to 
a  deed  is  dead,  his  death  must  be  proved  (^Henley  v. 
Phillips,  2  Atk.  47).  Evidence  of  the  contents  of  a 
deed  destroyed,  and  if  its  destruction  is  admitted  {Sal- 
tern V.  Melhuishy  1  Amb.  247).* 


86  INTERROGATORIES. 

BUI  pro  confesso,^  When  an  order  has  been  pro- 
nounced for  taking  a  bill  pro  con/esso^  such  bill,  or  an 
examined  copy  thereof,  may  be  taken,  in  any  court  of 
law  or  equity,  as  evidence  of  the  matters  therein  con- 
tained, in  the  same  manner  as  if  they  had  been  admitted 
to  be  true  by  the  answer  of  the  defendant  (1  Will.  IV. 
c.  36,  sec.  14). 

Inspection  of  documents.]  If  the  defendant  by  his 
answer  admits  that  he  has  deeds,  &c.,  in  his  possession, 
it  is  usual  for  the  plaintiff  to  obtain  an  order  for  them 
to  be  deposited  with  the  Clerk  of  the  Records  and  Writs 
for  the  plaintiff's  inspection,  and  for  such  Clerk  to  attend 
with  them  at  the  examiner's,  or  before  commissioners  in 
the  country,  and  at  the  hearing  of  the  cause  (see  poste, 
part  2,  "  Production  of  Deeds"). 

Notice  to  produce,']  If  the  plaintiff  has  papers,  &c., 
in  his  possession,  he  should  be  served  with  a  notice  to 
produce.  But  when  the  party,  from  the  nature  of  tlie 
proceedings,  must  know  that  the  document  in  his  pos- 
session wUl  be  brought  in  question,  such  notice  is  un« 
necessary  (  Wood  v.  Strickland^  2  Mer.  641). 


Section  2. 
interrogatories. 


The  evidence  of  a  vntness  in  chancery  is  not  taken 
viva  voce  in  open  court  as  at  law,  but  written  interroga- 
tories are  put  to  him,  either  by  one  of  the  examiners 
appointed  for  that  purpose,  or  by  commissioners  ap- 
pointed under  a  commission,  the  answers  to  which  are 
taken  down  in  writing.  To  this,  however,  there  are 
two  exceptions,  that  of  proving  a  deed  viva  voce  at  the 
hearing,  and  examining  a  witness  vivd  voce  before  the 
master. 
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Htm  prepared.']  As  soon  as  the  cause  is  at  issue, 
each  party  procures  the  best  evidence  he  can  in  support 
of  his  case,  and  lays  the  same  before  counsel  to  prepare 
interrogatories.  The  interrogatories  (unless  /or  the 
examination  of  a  party  in  the  master's  office)  must 
either  be  draum  or  settled^  and  also  signed  by  counsel 
(Beam,  Ord.  273) ;  after  which  they  are  engrossed  in 
words  at  length  on  parchment,  and  counsel* s  signature 
u  copied  at  the  bottom.  The  skins^  if  more  than  one, 
are  then  made  up  in  a  similar  manner  to  a  bill  (ante 
p.  6).  In  drawing  the  draft  interrogatories,  it  is  not 
usual  for  counsel  to  add  the  conclusion  or  words  of 
course  at  the  end  of  each  interrogatory,  which  is  either 
done  by  the  solicitor,  or  by  the  stationer  at  the  time  of 
engrossing  them  {see  Form,  p.  49,  Appendix). 

If  some  of  the  witnesses  reside  in  town  and  some  in 
the  country,  only  one  set  of  interrogatories  are  prepared, 
and  those  intended  for  the  examination  of  town  wit- 
nesses 2ure  engrossed  separate  from  those  intended  for 
conntry  witnesses. 

Where  depositions,  taken  under  a  commission  for  the 
examination  of  witnesses  abroad,  are  suppressed,  for 
inegularity,  if  a  new  commission  issues,  the  interroga- 
tories exhibited  under  suah  commission  must  be  in  the 
same  form  as  those  exhibited  under  the  former  commis- 
sion (Chameau  v.  Riley,  7  Jur.  711). 

Last  interrogatory,]  By  the  32nd  order,  21  Dec. 
1833,  the  last  interrogatory  is  directed  to  be  in  the  fol- 
lowing form.  "  Do  you  know,  or  can  you  set  forth, 
any  other  matter  or  thing,  which  may  be  of  benefit  or 
advantage  to  the  parties  at  issue  in  this  cause,  or  either 
of  them,  or  that  may  be  material  to  the  subject  of  this 
your  examination,  or  to  the  matters  in  question  in  this 
<An8e ;  if  yea,  set  forth  the  same,'*  &c. 

Further  interrogatories,']  If  the  interrogatories  are 
for  the  examination  of  witnesses  in  the  examiner's 
office,  either  party  may,  without  order  for  that  purpose, 
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exhibit  one  or  more  interrogatories,  or  a  new  set  of  in- 
terrogatories for  further  examination  of  the  same  ot 
other  witnesses  ;  but  if  a  commission  is  taken  out,  new 
interrogatories  cannot  be  exhibited  without  a  special 
order  for  that  purpose  (I  £q»  Ca.  Ab.  233).  A  party, 
however,  notwithstanding  he  may  have  examined  wit- 
nesses by  commission,  is  entitled  to  exhibit  interroga- 
tories before  the  examiners  for  the  examination  of  new 
witnesses,  at  any  time  until  publication  passes  (Beam. 
Ord.  96,  128). 

When  expungedr\  If  the  interrogatories  are  leading, 
the  opposite  party  may  obtain  an  order  to  refer  it  to  the 
master  to  certify  whether  they  are  leading  or  not ;  and 
if  leading  the  master  will  expunge  such  interrogatories, 
and  the  party  will  have  to  pay  the  costs  of  such  refe- 
rence (Frcuery.  Meves), 

Demurrer  to. 1  If  a  witness  objects  to  answer  an 
interrogatory,  or  any  part  of  it,  he  must  state  his  ob- 
jection in  the  form  of  a  demurrer  \Parkhur8t  v.  Lowteriy 
2  Swanst.  194).  The  demurrer  is  taken  down  in 
writing  either  by  the  examiner  or  by  the  commissioners, 
from  the  moutli  of  the  witness.  If  the  witness  is 
examined  in  town,  the  examiner  gives  notice  of  the 
demurrer  to  the  opposite  party,  and  furnishes  him  with 
a  copy  thereof  if  required.  If  examined  by  commission, 
the  commissioners  return  the  demurrer  sealed  up,  toge- 
ther with  the  depositions  and  commission,  and  the  party 
exhibiting  the  interrogatories  may  obtain  an  order,  before 
publication,  for  the  clerk  of  the  records  and  writs  to  be 
at  liberty  to  open  tlie  commission  and  to  deliver  to  such 
party  a  copy  of  the  demurrer  and  interrogatories,  or  so 
much  thereof  as  relates  to  the  demurrer,  and  the  depo- 
sitions are  afterwards  sealed  up.  An  order  is  then 
obtained  to  set  down  the  demurrer,  and  tlie  party  exa- 
mining and  also  the  witness,  furnish  counsel  with  copies 
of  the  interrogatories  and  demurrer,  and  thereupon  the 
question  is  arg-ued  by -counsel  in  court. 
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Section  3. 
examination  of  witnesses. 

The  interrogatories  having  been  prepared,  the  next 
fitep  necessary  is  to  take  the  examination  of  the  witnesses 
thereon. 

If  the  witnesses  reside  within  20  miles  of  London, 
thej  must  be  examined  before  one  of  the  examiners  ap- 
pointed  for  that  purpose  in  town  (Beam.  Ord.  87. 1 21)  ; 
if  beyond  20  miles,  their  examination  may  be  taken  by 
oommission,  although,  if  they  are  willing  to  come  up  to 
iiondon,  they  may  be  examined  before  the  examiners. 

1.  In  Town, 

There  are  two  examiners  appointed  for  the  examina- 
tion and  cross-examination  of  witnesses  in  causes  de- 
pending in  the  Court  of  Chancery. 

The  business  in  the  examiners'  offices  is  divided  be- 
tween the  examiners  in  the  following  manner:  All 
interrogatories  in  suits  in  which  the  plaintiff's  or  defend- 
ants surname  (whichever  shall  first  file  interrogatories) 
commences  with  any  of  the  letters  from  A  to  K  inclu- 
sive, are  in  the  division  of  Mr.  Plumer,  and  those  from 
L  to  Z,  are  in  the  division  of  Mr.  Villiers. 

The  interrogatories  having  been  prepared  and  en- 
frotsed,  as  previously  directed^  are  taken  to  the  Ex- 
aminer's office  in  whose  division  the  suit  is,  where  they 
orefiledyfor  which  you  pay  Is,  Ad,  An  appointment 
w  then  obtained  from  the  Examiner's  clerk  for  the 
witnesses  to  attend,  and  at  the  same  time  he  will  fur- 
nish  you  with  notices^  signed  by  the  examiner^  request- 
MMjf  their  attendance,  for  which  you  pay  Is.  each,  and 
tokich  are  afterwards  served  upon  the  witnesses.  If 
they  are  not  likely,  however,  to  attend  voluntarily,  they 
must  also  be  served  with  a  subpoena,  as  hereafter  di- 
rected. 

How  taken, "2  No  person  will  be  allowed  to  be  present 
before  the  examiner,  during  the  examination,  except  the 
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witness.  It  will,  nevertheless,  be  advisable  either  for 
the  solicitor  or  his  clerk  to  be  in  attendance,  in  the 
enter  office,  in  case  of  difficulties  arising.  At  the  time 
appointed  for  the  examination^  attend  toith  your  wit- 
nesses (U  the  Examiners  office,  taking  care  to  he  fur- 
nished fcith  any  exhibits  that  may  be  referred  to  in  ^ 
interrogatories^  and  thereupon  the  examiner  will  swear 
each  witness^  and  take  his  answers  or  depositions  down^ 
in  writing,  after  which  they  are  read  over  to  and  signed 
by  the  tdtness.  Pay  for  each  witness  5s.,  and  3s.  4 J. 
for  each  exhibit.  Formerly  the  e^taminer's  clerk  attended 
with  the  witnesses  to  the  Public  office,  in  order  to  be 
sworn.  By  the  3rd  and  4th  Will.  IV.  c.  94,  sec.  18, 
however,  the  examiners  are  authorized  to  swear  witnesses 
examined  before  them.  If  the  witnesses  are  numerous, 
it  will  be  advisable  to  furnish  the  examiner  with  a 
note  of  the  'particular  interrogatories  and  exhibits  upon 
which  each  witness  is  to  be  examined  (see  Form  p.  52, 
Appendix),  The  examination  of  a  witness  may  be 
adjourned  from  time  to  time  by  the  examiner  imiil 
finished.  All  parties  may  examine  witnesses  before  the 
examiner,  so  long  as  publication  continues  enlarged 
(Anon.  1  Yern.  253),  but  not  after  (Beam.  Ord.  73, 
186). 

Notice  o/l]  Formerly,  upon  the  witness  being  pro- 
duced before  the  examiner,  his  clerk  prepared  a  notice 
thereof^  which  was  served  upon  the  clerk  in  Court  of 
the  opposite  party  to  apprize  him  thereof,  in  order  that 
such  party  might  be  enabled  to  cross-examine  the  wit- 
ness. By  the  26th  order,  26  Oct.  1842,  it  is  in  future 
directed  that  such  notice  shall  be  served  by  the  solicitor 
of  the  party  examining  the  witness,  upon  the  solicitor 
or  solicitors  of  the  adverse  party  or  parties  in  the 
cause. 

A  party  who  examines  a  witness  is  bound  to  keep 
him  in  town  48  hours  after  service  of  the  notice  on  the 
opposite  party.  Where  a  witness  left  London  before 
the  4S  hours  had  expired,  he  was  ordered  to  be  brought 
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back  at  the  expence  of  the  party  producing  him  (  Whit- 
tud  y.  Lifsaght^  1  Sim.  446).  If  cross-interrogatories 
are  left  with  the  examiner  within  the  48  hours,  then  the 
parfy  producing  the  witness  must,  at  his  own  expense, 
keep  him  in  town  until  after  his  cross-examination  is 
finished. 

Crosa'Swcmiinaition.l  If  the  opposite  party  is  desirous 
of  cross-examining  the  witness,  *he  should,  within  48 
hoars  after  service  of  the  foregoing  notice,  leave  cross- 
inteirogatories  with  the  examiner  for  that  purpose.  If 
be  nedects  to  do  so  within  the  48  hours,  he  is  not  pre* 
daded  from  cross-examining  the  witness  so  long  as  pub- 
lication has  not  passed,  but  in  such  case  he  must  procure 
the  attendance  of  the  witness,  and  cross-examine  him 
at  his  own  expense.  The  examiner  who  takes  the  ex- 
amination of  a  witness  in  chief,  is  also  at  liberty  to  take 
his  cross-examination  (26th  ord.  1828). 

Depoiitions.l  As  soon  as  publication  has  passed,  but 
not  before  (Beam.  Ord.  Ill),  office  copies  of  the  deposi- 
tions are  (if  not  ordered  to  be  suppressed)  made  by  the 
examiner's  clerk,  for  the  solicitors  of  the  parties,  to  be 
read  upon  the  hearing  of  the  cause,  the  charge  for  which 
is  \8.  2d,  per  folio.  The  plaintiff  is  entitled  to  take 
copies  of  the  whole  of  the  depositions ;  the  defendants 
only  take  copies  of  the  depositions  of  their  own  wit- 
nesses, and  of  those  examined  on  behalf  of  the  plaintiff. 

2.  By  Commission, 

When  granted,']  A  witness  may  be  examined  by 
commission  at  any  place  not  less  than  20  miles  from 
London,  but  no  commission  can  be  executed  within  that 
distance  (Beam.  Ord.  87,  121), 

Time  for,']  When  the  plaintiff  requires  a  commission 
for  the  examination  of  witnesses,  he  is  bound  to  obtain 
and  serve  an  order  for  such  commission  within  three 
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weeks  after  the  replication  is  filed ;  or,  where  the  plain- 
tiff has  undertaken  to  speed  the  cause,  within  three 
weeks  after  the  date  of  the  order  to  speed,  or  in  default 
thereof  the  bill  may  be  dismissed  for  want  of  pro8»- 
cution  (16th  and  17th  ord.  1828). 

Order  for ^  him  obtained].  The  order  for  the  com- 
mission may  be  obtained  either  upon  motion  or  petition, 
as  of  course.  The  motion  may  be  made  any  day  during 
the  sittings  of  the  Court.  Prepare  a  motion  paper ^ 
"  To  move  for  an  order  for  a  commission  to  examine 
witnesses^  on  the  part  of  the  plaintiffs"  and  hand  it  to 
cownseL  This  is  merely  a  half-guinea  fee.  Draw  up 
the  order  with  the  registrar  of  the  dag  in  the  tisiud  toag 
(see  poste  "  Motions").  Pag  him  Ss. ;  after  which  enter 
the  order s  for  which  gou  pay  6d.  If  done  hg  petition^ 
prepare  a  petition  {see  Form^  p.  3,  Appendix)^  and 
hand  it  to  the  Secretarg  of  the  Rolls^  who  will  draw  up 
the  order  and  m^xrk  it  ax  entered.  Pag  him  7««  -4  copg 
of  the  order  must  afterwards  be  served  upon  the  opposite 
partg. 

Joining  in  commission.]  The  opposite  party,  if  he 
thinks  proper,  is  entitled  to  join  in  the  commission. 
Formerly  the  clerks  in  Court  of  the  parties,  upon  being 
furnished  with  the  names  of  the  commissioners,  met 
together  for  the  purpose  of  joining  in  and  striking  com- 
missioners' names.  These  duties,  however,  are  in  future 
to  be  performed  by  the  solicitors  of  the  parties  (16th 
ord.  26  Oct.  1 842).  Prepare  a  notice  on  a  slip  of  paper 
{see  Form^  p.  58,  Appendix)  and  serve  a  copy  of  it  upon 
the  opposite  partg  before  8  o* clock.  If  the  defendant 
neglects  to  give  commissioners'  names  within  four  days 
after  service  of  the  notice,  the  commission  may  be 
directed  to  the  plaintiff's  own  commissioners. 

If  the  defendant  proposes  to  examine  his  witnesses 
under  the  plaintiff's  commission,  he  should,  within  four 
.days  after  service  of  the  notice,  furnish  the  plaintiff's 
solicitor  with  the  names  of  four  persons  to  act  as  his 
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commissioners ;  after  which  the  parties  meet  together  for 
the  parpose  of  striking  commissioners'  names,  which  is 
done  hj  each  party  striking  out  two  of  the  commis- 
sioDers  named  hy  the  other,  the  party  sealing  the  com- 
mission heing  entitled  to  strike  out  the  first  name.  If 
the  defendant  merely  joins  in  the  commission  for  the 
purpose  of  cross-examination,  he  is  only  allowed  for  the 
attcnidance  of  one  commissioner. 

Who  may  he  eommisiioners,]  The  commissioners 
should  he  members  of  the  legal  profession,  and  are 
usually  solicitors  residing  at  the  place  of  executing  the 
commission.  Neither  the  solicitor,  nor  the  solicitor's 
clerk,  of  either  the  plaintiff  or  defendant,  however,  can 
act  as  a  commissioner,  nor  can  such  clerk  act  as  clerk 
to  the  commissioners  (4  Madd.  380). 

ffow  prepared  and  issiied.']  Formerly  the  commis- 
sion was  prepared  and  sealed  by  the  clerk  in  Court, 
upon  your  producing  to  him  the  order  for  that  purpose. 
It  is  in  future,  however,  to  be  prepared  by  the  solicitor 
of  the  party  requiring  it,  or  by  the  party  himself  if 
acting  in  person  (16th  ord.  26  Oct.  1842).  It  must 
be  indorsed  with  the  name  and  address  of  the  solicitor 
or  other  party  issuing  it  (17th,  20th  id.),  in  a  similar 
manner  as  previously  directed  with  respect  to  a  bill 
(ante,  p.  6),  after  which  it  must  be  sealed  by  the  Clerk 
of  the  Records  and  Writs  (4th  id  ),  as  directed  with 
respect  to  an  attachment  (ante,  p.  31),  and  at  the  same 
time  a  preecipe  must  be  left  with  him.  The  writ  is  made 
returnable  in  a  similar  manner  to  an  attachment  (ante, 
p*  30),  and  must,  at  the  latest,  be  returnable  on  the 
first  return  of  the  second  term  after  the  date  of  the  order 
(17th  ord.  1828).  Obtain  a  writ,  which  may  he  had 
oi  the  law  stationers,  and  Jill  it  in  as  in  Form  p.  39, 
appendix,  after  which  prepare  a  praecipe  on  a  slip  of 
paper  {see  Form,  p.  40,  Appendix),  Take  the  writy 
praecipe,  and  order  to  the  Clerk  of  the  Records  and 
^rits  in  whose  division  the  suit  is  {ante,  p.  7),  and 
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he  will  seal  the  writ  and  file  the  praecipe  and  order. 
Pay  him  18«. 

How  executed,'^  The  commission  being  sealed,  it  is 
then  forwarded,  together  with  the  interrogatories,  and 
any  documents  referred  to  therein,  to  the  solicitor  for 
the  party  having  the  carriage  of  the  commission,  or  to 
an  agent  in  the  country.  Upon  receipt  of  the  commie^ 
sion^  the  solicitor  or  agent  attends  upon  his  commis- 
sioners and  arranges  with  them  the  time  and  place  for 
executing  the  commission^  after  which  notice  thereof  must 
he  served  upon  the  defendants  who  join  in  the  commis- 
sion  {see  Form  p.  60,  Appendix).  This  notice  must  be 
served  fourteen  days  before  the  commission  is  executed. 

At  the  time  appointed  for  the  execution  of  the  com- 
mission, each  party  attends  with  his  witnesses.  If 
the  witnesses  are  willing  to  attend^  a  letter  informing 
them  of  the  time  and  place  appointed  may  be  sufficient ; 
butf  otherwise,  they  must  be  served  with  a  subpoena, 
as  directed  in  the  next  section^  and  also  with  a  notice 
signed  by  two  or  more  of  the  commissioners  {see  Form 
p.  60,  Appendix).  As  soon  as  the  commissioners  are 
assembledy  they  administer  the  oath  to  each  other 
{see  Formip,  51,  Appendix),  and  then  the  oath  to  the 
clerks  employed  by  them  to  engross  the  depositions 
{see  Form  p.  51,  Appendix)  ;  after  which  the  solicitor 
having  the  carriage  of  the  commission  sends  in  a  wit' 
ness,  who  is  thereupon  sworn  by  the  commissioners  {see 
Oath,  p.  52,  Appendix),  and  examined  by  them  upon 
the  interrogatories.  The  witness's  answers  or  depo^ 
sitions  are  then  taken  down  in  writing  on  paper  by  the 
commissioners,  and  when  complete  are  read  over  to 
and  signed  by  him*  The  depositions  are  afterwards 
engrossed  by  the  engrossing  clerks  on  plain  parchment, 
and  the  commissioners  should  subscribe  their  names  at 
the  end  of  each  skin,  if  more  than  one  {Beam.  Ord.  30), 
and  also  at  the  bottom  of  each  skin  of  the  interrogator 
ries.  The  draft  depositions  are  preserved  by  the  com'- 
missioners.     If  the  witnesses  are  numerous,  the  com' 
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missioners  should  be  furnished  with  a  note  pointing  out 
the  particular  interrogatories  and  exhibits  upon  which 
each  witness  is  to  be  examined.  {See  Form  p.  52, 
Appendix). 

Upon  the  witnesses  being  produced  before  the  com- 
missioners, a  note  containing  the  name  and  descrip- 
tion of  each  witness  should  be  given  to  the  solicitors  of 
the  parties  who  join  in  the  commission,  in  order  that 
thejr  may  be  prepared  to  cross-examine  the  witness  if 
requisite. 

If  documents  are  produced  and  proved  under  the 
commission,  they  must  be  marked  as  exhibits,  and 
signed  by  the  commissioners  (see  Form  p.  52,  Ap- 
pe»idix). 

If  tiie  defendant's  commissioners  neglect  to  attend 
upon  the  execution  of  the  plaintiff's  commission,  the 
plaintiff's  commissioners  may  proceed  to  execute  it 
exparte.  The  commission,  however,  cannot  be  executed 
nnless  two  commissioners  are  present,  one  of  whom  must 
be  the  commissioner  for  the  party  by  whom  the  com- 
mission is  issued. 

Each  party  pays  the  fees  of  his  own  commissioners 
and  witnesses,  but  it  is  usual  for  the  parties  to  divide 
the  tavern  bill  between  them,  in  proportion  to  the  num- 
ber of  their  witnesses. 

Crois-examination,']  [When  the  examination  of  a 
witness  is  complete,  the  commissioner  for  the  other 
party  may  cross-examine  the  witness  upon  cross-inter- 
rogatories previously  left  with  the  commissioners  for 
that  purpose. 

How  returned,]  As  soon  as  the  examination  is 
finished,  the  depositions  as  engrossed^  together  with  the 
interrogatories,  the  commission^  and  the  oaths^  are  bound 
up  and  sealed  by  two  or  more  of  tJie  commissioners,  who 
tign  their  names  to  their  seals,  and  indorse  on  the  hack 
of  the  commission,  "  The  execution  of  this  commission 
appears  in  certain  schedules  hereunto  annexed,**  which 
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is  also  signed  by  the  commissioners.  The  whole  is  then 
either  brought  up  to  Town  by  one  of  the  commissioners, 
or  is  delivered  to  a  messenger  {usually  the  guard  of  the 
Ma%C)for  that  purpose^  who  must  afterwards  swear  that 
he  received  the  same  from  the  hands  of  one  of  the  com- 
missioners, and  that  they  Jiave  not  since  been  out  of  his 
custody.  Upon  the  messenger  arriving  in  Town, 
attend  with  him  to  the  Clerk  of  the  Eecords  and  Writ^ 
in  whose  division  the  suit  is,  and  he  will  thereupon  swear 
the  messenger^  and  file  the  depositions.  Pay  him  for 
the  oath  Is.Sd,  It  is  usual  to  give  the  messenger  naif 
a  guinea  for  his  trouble. 

If  the  depositioDs  are  brought  up  to  Town  hy  one  of 
the  commissioners,  no  oath  is  required,  but  he  merely 
attends  the  Clerk  of  the  Records  and  Writs  therewith, 
who  indorses  them  as  "  Received  by  the  hands  of  the 
commissioner/' 

Without  oath  of  messenger.il  If  the  opposite  party 
will  consent  to  waive  the  oath  of  the  messenger,  the 
depositions,  &c.  may  be  sent  up  to  town  by  any  con- 
veyance, and  are  afterwards  left  with  the  Clerk  of  the 
Records  and  "Writs,  who  indorses  them  as  "  Received 
vnthout  oath  of  messenger." 

By  the  defendant."]  If  the  plaintiff  serves  a  subpoena 
to  rejoin,  biit  does  not  obtain  and  serve  an  order  for  a 
commission  to  examine  witnesses  witliin  three  weeks 
after  filing  the  replication,  the  defendant  is  at  liberty, 
without  notice,  to  obtain  an  order  fur  a  commission  to 
examine  witnesses,  returnable  at  the  like  period  as  the 
plaintiff  is  entitled  to  (17th  order,  1828).  In  such  case 
the  plaintiff  is  at  liberty  to  join  in  the  commission,  and 
notice  of  its  execution  must  be  given  him,  and  the 
commission  is  executed  in  a  similar  manner  as  pre^ 
viously  directed. 

If  the  plaintiff  obtains  a  commission,  but  neglects  to- 
execute  and  return  the  same  in  due  time,  the  defendant 
is  entitled  to  an  order  for  a  commission  returnable  on 
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the  last  return  of  the  term  following  that  which  is  al- 
lowed to  a  plaintiff  for  the  return  of  his  commission  (id.). 
The  defendant  is  also  entitled,  if  he  thinks  proper, 
instead  of  joining  in  the  plaintiff's  commission,  to  obtain 
an  order,  as  of  course,  for  a  commission  to  examine  his 
wituesses;  but  in  such  case,  it  will  be  at  his  own 
expence,  if  his  witness  reside  at  or  near  the  place  at 
wMdi  the  plaintiff's  commission  is  executed. 

Depositions.'}  Office  copies  of  the  depositions  are 
made  by  the.  Clerk  of  the  Records  and  Writs,  in  whose 
division  the  suit  is,  for  the  solicitors  of  the  parties,  and 
may  be  obtained,  as  soon  as  publication  has  passed 
(provided  they  are  not  ordered  to  be  suppressed)  upon 
your  bespeaking  them  of  him. 

3.  Abroad. 

If  either  party  has  witnesses  residing  abroad,  whose 
testimony  he  is  desirous  of  obtaining,  he  must  obtain 
an  order  for  a  commission  for  such  purpose.  The 
order  may  be  obtained  upon  motion,  of  which  notice 
most  be  given,  Und  must  be  supported  by  affidavit. 
The  motion  cannot  be  made  until  the  defendant  has 
answered,  or  is  in  contempt  {King  v.  Allen^  4  Madd. 
247).  The  commission  is  returnable  without  delay, 
and  is  not  confined  to  the  last  return  of  the  term  follow- 
ing that  in  which  it  is  sealed,  but  extends  to  a  reason- 
able time  for  executing  it,  according  to  the  distance  at 
which  the  witnesses  reside  {Wake  v.  Franklin^  1  Sim, 
and  S.  95).  When  the  time  for  which  publication  is 
oolarged  would  expire  before  the  commission,  if  granted, 
could  be  executed,  the  proper  course  is  to  apply  to  the 
Court  in  the  first  instance  for  the  commission,  and  upon 
the  commission  being  granted,  to  apply  to  the  master  to 
enlarge  publication  for  such  further  period  as  may  be 
necessary  {Bentley  v.  Smarts  7  Jur.  637).  If  the  com- 
mission is  to  be  executed  at  a  great  distance,  it  is  usual 
for  each  party  to  name  eight  commissioners,  four  of  whom 
^  afterwards  struck  out  by  each  party.    In  such  case 
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also  it  is  usqal,  besides  the  commissioD,  to  sue  out  ft  dixpE^ 
cate  or  triplicate  thereof.  The  order  ii  dravm  up  in  tk0 
uiual  way  (see  paste  ^^  Motions*'),  after  which  the  cam^ 
mission  is  prepared  and  isstied  in  a  similar  manner  09 
previottsly  directed  in  the  case  of  a  commission  in  the 


When  the  commission  is  for  the  examination  of 
foreigners,  who  do  not  understand  the  English  langioaee^ 
the  order  should  authorize  the  commissioners  to  appomt 
an  interpreter,  by  whom  the  depositions  are  to  be  ti^en 
down  in  English  {Lord  Behnore  v.  Anderson,  4  Bro* 
C.  C.  90). 

If  the  depositions  are  taken  in  a  foreign  language  and 
so  returned,  an  order  must  be  obtain^  to  appoint  » 
person  to  translate  them,  for  which  purpose  the  Notaiy 
must  attend  at  the  office,  as  the  depositions  are  not 
allowed  to  be  delivered  out  to  be  translated  {Fanquier 
V.  Tynte,  7  Ves.  291). 

4.  De  bene  esse. 

In  what  cases,2  When  a  witness  is  seventy  years  of 
age  or  upwards,  or  is  the  only  vntness  to  a  particular 
fact  {Hankin  v.  Middleditch,  2  Bro.  C.  C.  640),  or  in 
a  dangerous  state  of  health,  or  is  about  to  go  abroad,  an 
order  may  be  obtained  to  examine  him  de  bene   esse 

(Shelley  v. ,  13  Ves.  SQ).     Either  party  is  entitled 

to  an  order  for  this  purpose.  If  applied  for  by  the 
plaintiff,  it  may  be  done  immediately  the  bill  is  filed 
{Pritchard  v.  Gee,  5  Madd.  364) ;  if  by  the  defendant^ 
as  soon  as  he  has  appeared,  and  even  before  answer 
{Bown  V.  Child,  3  Sim.  457). 

Order  for^  how  obtained.!^  If  the  witness  is  above 
seventy,  or  is  the  only  witness  to  a  particular  fact,  or  ia> 
in  a  dangerous  state  of  health,  the  order  may  be  ob- 
tained either  upon  motion  or  petition  as  of  course 
{Tomkins  v.  Harrison,  6  Madd.  315).  In  all  other 
cases  a  notice  of  motion  must  be  served.  Prepare  a 
notice  of  motion  (see  Form,  p,  S^  Appendix),  after  which 
an  affidavit  of  the  facts,  in  support  of  the  motion,  mutt 
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te  prepared^  upon  which  counsel  moves,  and  if  the  order 
is^rantedy  it  u  drattn  up  and  served  in  the  usual  way 
{seepoHe,  ^^ Motions*).  Interrogatories  are  afterwards 
prepared  hy  counsel^  and  the  examination  is  proceeded 
with  before  the  examiner  in  the  usual  manner.  If  the 
order  is  applied  for  hy  petition  (see  Form  p.  4,  App). 

Commission  for,]  If  the  witness  resides  beyond  20 
imles  from  London,  the  party  is  entitled  to  a  commis- 
aoa  for  his  examination,  which  should  be  provided  for 
by  the  order.  In  this  case  the  defendant,  if  he  has 
appeared,  is  entitled  to  join  in  the  commission,  if  he 
thinks  proper,  for  the  purpose  of  cross-examination, 
and  thereupon  commissioners'names  are  struck,  and  the 
commission  sealed  and  executed  in  the  usual  way  as 
piBYiously  directed. 

Depositions  on."]  If  the  witnesses  survive,  and  are 
m  the  kingdom  at  the  time  of  the  examination  in  chief 
in  the  cause,  they  are  re-examined,  and  the  depositions 
d$  bene  esse  are  never  published.  But  if  the  witnesses 
die  before  the  examination  in  chief,  the  party  must 
apply  upon  notice,  by  special  motion,  supported  by 
an  affidavit  of  the  fact,  for  an  order  to  publish  the 
depositions. 

5.   Vivd  voce. 

In  what  cases,'^  If  a  party  is  desirous  of  proving 
deeds,  letters,  or  other  documents,  as  evidence  in  the 
cause,  he  is  at  liberty  to*  examine  witnesses  vivd  voce  for 
8Qch  purpose  at  the  hearing.  Nothing,  however,  can  be 
proved  vivd  voce^  further  than  the  handwriting  of  the 
party,  nor  when  such  examination  would  admit  of  cross- 
examination  (L<ikey. Skinner,  1  J.  &  W.  15,  and  Graves 
^'Budyel^  1  Atk.  443);  neither  can  a  will  be  proved  vivd 
W«at  the  hearing  (Harris  v.  Ingledew,  3  P.  "W.  93). 

Order  for,  <^<?0  An  order  for  this  purpose  must  be 
obtained,  which  will  only  be  granted  on  the  application 
^the  party  who  is  to  make  use  of  the  exhibits  (Graves 
F  2 
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V.  Budgel^  supr^).  The  order  may  he  obtained  either 
upon  motion  or  petition  (see  Form^p,  5,  Appendix)^  at 
of  course^  and  mtist  be  afterwards  served  upon  the 
opposite  party y  at  least  two  clear  days  before  the  hearing. 
The  document  should  be  carefully  described  in  the 
order.  To  ensure  the  attendance  of  the  witness^  a 
subpoena  {see  Form^  p,  1 9,  Appendix)  must  be  served 
upon  him  in  the  usual  way  (see  the  next  section).  When 
the  docwments  are  proved^  they  are  marked  cu  exhibiu 
by  the  Registrar  of  the  Courts  for  which  you  pay  2s,  6d, 
each. 

By  the  43rd  order,  26  Aug.  1 841,  it  is  ordered,  "  That 
in  cases  in  which  any  exhibit  may,  by  the  present 
practice  of  the  Court,  be  proved  vivd  voce  at  the  hearing 
of  a  cause,  the  same  may  be  proved  by  the  affidavit  of 
the  witness  who  would  be  competent  to  prove  the  same 
vivd  voce  at  the  hearing."  Under  this  order  it  has  been 
held  that  to  prove  an  exhibit  by  affidavit,  instead  of 
vivd  voce^  the  usual  order  for  that  purpose  must  be 
obtained  (Clare  v.  Woody  6  Jur.  165). 


Section  4. 
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When  necessary, "2  If  a  witness  is  unwilling  to  attend 
to  give  evidence,  or  if  his  attendance  cannot  be  de- 
pended upon  with  certainty,  he  must  be  served  with  a 
subpoena  ad  testificandum.  A  subpoena,  however,  is 
not  necessary  to  compel  the  attendance  of  a  witness  to 
be  cross-examined.  If  a  witness  is  confined  in  prison, 
an  order  must  be  obtained  either  to  bring  him  up  by 
habeas  corpus,  or  for  the  examiner  to  attend  him  and 
take  his  examination. 

How  prepared  and  issued,']  The  writ  is  to  be  pre- 
pared by  the  solicitor  of  the  party  requiring  it  (1st  ord. 
21st  Dec.  1833),  and  must  be  indorsed  with  the  name 
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and  address  of  the  solicitor  and  agent,  if  any  (drd  id.). 
It  may  contain  3  names  (5th  id.),  and  must  be  sealed 
by  the  clerk  of  the  subpoenas  (1st  id.)?  and  at  the  same 
time  a  prsecipe  must  be^  left  with  him  (Srd  id.).  In 
these  respects  the  same  observations  will  apply  as  in  the 
case  of  a  subpoena  to  appear  (ante  p.  20). 

Obtain  a  tcfHtj  which  may  he  had  at  the  lav?  stationer's^ 
(mdfiU  it  in  as  in  Form^  p.  18,  Appendix^  and  on  the 
hadb  indorse  the  name  and  address  of  the  solicitor  and 
agent ;  after  which  prepare  a  prcecipe  on  a  slip  of  paper 
(s00  Form^  p.  20^  Appendix) .  TaJce  the  writ  and  praecipe 
to  the  Suhpama  Office^  where  the  proecipe  is^led  and  the 
wit  sealed.  Pay  5s*  6d,  The  same  observations,  with 
respect  to  the  amendment  of  the  writ,  will  apply  in  this 
instance  as  in  the  case  of  a  subpoena  to  appear. 

Service  ofl  The  service  of  the  writ  is  to  be  effected 
bydehvering  a  copy  thereof  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original 
writ  (4th  ord.  1833).  The  subpoena  should  be  served 
;tt  least  two  days  before  the  day  appointed  for  the  exa^ 
mination.  The  time  for  serving  the  writ  is  limited  to 
the  last  day  of  the  term  next  following  the  term  or 
vacation  in  which  it  was  sued  out  (7th  id).  Make  as  many 
copies  of  the  writ  as  there  are  witnesses^  and  serve  each 
mtness  with  a  copy  personally^  at  the  same  tims  produc- 
ing the  original  writ ;  after  which  it  will  he  advisahle 
for  the  party  to  make  a  m^miorandum  of  the  service  on 
the  hack  of  the  writ. 

Notice  to  attend.^  At  the  time  of  serving  the  sub- 
poena, a  notice  to  attend,  either  before  the  examiner  or 
the  commissioners,  as  the  case  may  be,  should  be  served 
npon  the  vdtness.  If  the  examiriation  is  taken  in  town^ 
this  notice  is  ohtained  of  the  examiners  clerk,  for  which 
you  pay  Is. ;  if  taken  in  the  country,  it  is  signed  hy  the 
commissioners  (see  Form,  p.  60,  Appendix). 

Duces  tecum."]    If  the  witness  has  any  document  in 
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his  possession  which  you  are  desirous  of  haying-  pro- 
duced,  a  subpoena  duces  tecum  must  be  issued.  By  the 
6th  ord.  21  Dec.  1833,  it  is  ordered,  that  no  more  than 
three  persons  shall  be  included  in  one  subpoena  duce^ 
Ucum,  and  that  the  party  suing,  out  the  same  shall  be  at 
liberty  to  sue  out  a  subpoena  for  each  person,  if  it  shall 
be  deemed  necessary  or  desirable.  The  writ  should  set 
forth  a  description  of  the  documents  required  to  hepro^ 
ducedj  and  in  other  respects  the  same  observations  will 
apply  as  in  the  case  of  suhpcena  ad  test.,  the  writ  being 
issued  and  served  in  a  similar  manner  {see  Form,  p. 
18,  Appendix), 

Neglecting  to  attend^  If  a  witness  neglects  to  attend, 
or  refuses  to  be  sworn,  he  may  be  committed  for  con- 
tempt {Hennegal  v.  EvaneCy  12  Ves.  201).  For  this 
ptifpose  an  affidavit  of  service  of  the  subpoena  and  notice 
must  be  made  andJlUd^  and  an  office  copy  obtained^  upon 
which  counsel  moves^  '^  That  A.  B,  ma,y  be  ordered  to 
attend  the  examiner  (or  commissioners)^  at  his  own  es^ 
pence^  in  four  days,  or  be  committed  to  the  Queen's 
prison^  and  that  he  may  pay  the  costs  of  the  application,*' 
The  order  is  drawn  up  with  the  registrar  in  the  usual 
way  (see  poste,  "  Motions*')^  after  which  a  copy  of  the 
order  must  be  served  upon  the  witness  personally. 

If  the  witness  neglects  to  attend  at  the  time  stated, 
obtain  a  certificate  from  the  examiner  of  non^cU^ 
tendance^  and  make  an  affidavit  of  service  of  the. 
order  (see  Form^  p.  12,  Appendix)^  and  upon  motion 
as  of  course^  an  order  will  be  granted  for  his  com- 
mittal. 

If  a  peer  or  member  of  parliament  refuses  to  attend  as 
a  witness,  he  is  proceeded  against  by  sequestration. 

Witness's  expences.^  In  equity  a  witness  is  entitled 
to  his  reasonable  trayelling  expences  the  same  as  at 
law,  which  should  be  paid  him  at  the  time  of  servinjr 
the  subpcena,  unless  he  reside  and  be  summoned 'to  ^Te 
evidence  within  the  weekly  bills  of  mortality,  in  which 
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ttae  It  is  merely  usual  to  tender  Is.  with  the  subpoena. 
When  a  witness  is  brought  over  from  a  foreign  country, 
bis  reasonable  expenoes  both  of  coming,  staymg,  and  re- 
turning, will  be  allowed  on  taxation,  if  brought  oyer 
Ixm&fide  for  the  purpose  of  the  particular  action  (1 
PhiL  Evid.  6). 

Priinlege  of  tDitnesiesJ]  Witnesses,  as  well  as  the 
parties  to  a  suit,  are  protected  and  privileged  from  arrest, 
while  going  to,  staying  at,  and  returning  from  the  place 
where  their  attendance  is  required. 

To  compel  vntnesies*  attendance  on  commission  abroad,] 
By  the  recent  act,  6  Sc  7  Vic,  cap.  82,  sec.  5.  reciting 
tluit,  *^  Whereas,  there  are  at  present  no  means  of  com- 
pelling the  attendance  of  persons  to  be  examined  under 
any  commission  for  the  examination  of  witnesses,  issued 
by  the  courts  of  law  or  equity  in  England  or  Ireland,  or 
by  the  courts  of  law  in  Scotland,  to  be  executed  in  a 
part  of  the  realm  subject  to  different  laws  from  that  in 
which  audi  commissions  are  issued,  and  great  inconve- 
nience may  arise  by  reason  thereof ;"  It  is  therefore 
enacted,  '^  That  if  any  person,  after  being  served  with  a 
written  notice  to  attend  any  commission  or  commissioners 
appointed  to  execute  any  such  commission  for  the  exa* 
mination  of  witnesses  as  aforesaid  (such  notice  being 
siflied  by  the  commissioner  or  commissioners,  and  speci- 
fymg  the  time  and  place  of  attendance),  shall  refuse  or 
&fl  to  appear  and  be  examined  under  such  commission, 
sach  refusal  or  failure  to  appear  shall  be  certified  by 
such  commissioner  or  commissioners,  and  it  shall  there- 
upon be  competent,  to  or  on  behalf  of  any  party  suing 
<mt  such  commission,  to  apply  to  any  of  the  superior 
courts  of  law  in  that  part  of  the  kingdom  within  which 
SQCh  commission  is  to  be  executed,  or  any  one  of  the 
judges  of  such  courts,  for  a  rule  or  order  to  compel  the 
peiBon  or  persons  so  refusing  or  failing  as  aforesaid,  to 
appear  before  such  commissioner  or  commissioners,  and 
to  be  examined  under  such  commission,  and  it  shall  be 


104  PUBLICATION. 

lawful  for  the  court  or  judge  to  whom  such  application 
shall  be  made,  by  rule  or  order,  to  command  the  attend- 
ance and  examination  of  any  person  to  be  named,  or  the 
production  of  any  writings  or  documents  to  be  mentioned 
m  such  rule  or  order/' 

By  section  6  it  is  enacted,  '^  That  upon  the  soryioe  iA 
such  rule  or  order  upon  the  person  named  therein,  if  he 
or  she  shall  not  appear  before  such  commissioner  or  com- 
missioners as  aforesaid  for  examination,  or  to  produce 
the  writings  or  documents  mentioned  in  such  rule  or 
order,  the  disobedience  of  such  rule  or  order  shall,  if  the 
same  shall  happen  in  England  or  in  Ireland,  render  the 
persons  disobeying  subject  and  liable  to  such  pains  and 
penalties  as  he  or  she  would  be  subject  and  liable  to  by 
reason  of  disobedience  to  a  writ  of  subpoena  in  England 
or  in  Ireland ;  and  if  such  disobedience  shall  happen  in 
Scotiand,  it  shall  be  competent  to  the  Lord  Ordinaxy  oii 
the  bills,  upon  an  application  made  to  him  by  or  on  be^ 
half  of  any  party  suing  out  such  commission,  and  upon 
proof  of  such  disobedience  made  before  him,  to  direct  the 
issue  of  letters  of  second  diligence,  according  to  the  forms 
of  the  law  of  Scotland,  to  be  used  against  the  person 
disobeying  such  rule  or  order." 

By  section  7  it  is  provided,  "That  every  person 
whose  attendance  shall  be  so  required,  shall  be  entitied 
to  the  like  conduct  money,  and  pajrment  of  expenses^ 
and  for  loss  of  time  as  for  and  upon  attendance  at  any 
trial  in  a  Court  of  law ;  and  that  no  person  shall  be  com-^ 
polled  to  produce  under  such  rule  or  order  any  writing 
or  other  document  that  he  or  she  would  not  be  compel- 
lable to  produce  at  a  trial,  nor  to  attend  on  more  than, 
two  consecutive  days  to  be  named  in  such  rule  or  order.'* 


Section  5.. 
publication. 


Publication  is  the  liberty  given  to  the  examiners,  if 
the  examination  is  taken  in  town,  or  to  the  Clerk  of  the 
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Records  and  Writs  if  taken  by  commission  in  the  counr 
try,  to  make  and  give  out  copies  pf  the  depositions  for 
the  use  of  the  parties  in  the  cause. 

When  to  bepatsed.]^  Where  the  plaintiff  files  a  re- 
plication, "Without  havmg  been  served  with  a  notice  of 
motion  to  dismiss  the  bill  for  want  of  prosecution,  he 
must  serve  a  subpoena  to  rejoin,  and  in  case  he  requires 
a  commission  to  examine  witnesses,  he  must  obtain  and 
aerve  an  order  for  such  commission  within  three  weeks 
from  filing  the  replication,  and  such  commission  must, 
at  the  latest,  be  returnable  on  the  first  return  of  the 
second  term  then  next  following ;  and  the  plaintiff  must 
^ve  his  rules  to  produce  witnesses  and  pass  publication, 
at  the  latest,  in  the  same  term  (17th  order,  1828).  If 
the  plaintiff  has  been  served  with  notice  of  motion  to 
dismiss,  and  has  given  an  undertaking  to  speed  the 
cause,  and  requires  a  commission  to  examine  witnesses, 
he  must  obtain  and  serve  an  order  for  such  commission 
within  three  weeks  from  the  date  of  the  undertaking ; 
and  the  same  rule  with  respect  to  the  return  of  the 
commission^  and  the  rules  to  produce  witnesses,  and  pass 
publication,  will  apply  in  this  as  in  the  previous  case 
(16th  id.).  If  the  plaintiff  makes  default,  in  either 
case,  the  defendant  may  move  to  dismiss  the  bill  (id.). 

Eaw  p(Msed.2  Publication  passes  either  by  rule,  by 
consent,  or  by  the  expiring  of  the  time  to  which  it  has 
been  enlarged  by  order.  The  rules  to  produce  witnesses, 
and  to  pass  publication,  can  only  be  entered  in  term 
time,  and  must  also  expire  in  term.  They  may,  how- 
e?er,  be  both  entered  in  the  same  term.  The  rule  to 
produce  witnesses  expires  in  eight  days,  inclusive  of  the 
day  it  is  entered ;  after  which  the  rule  to  pass  publi- 
cation may  be  entered,  which  latter  rule  also  expires  in 
eight  days,  the  last  of  which  must  be  in  term.  If  all 
the  defendants  join  in  the  commission  to  examine  wit- 
nesses, the  rule  to  produce  witnesses  is  unnecessary. 

Formerly  these  rules  were  entered  by  the  clerks  in 
f5 
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Court,  upon  your  instructing  them  to  that  effect.  This 
duty,  however,  is  in  future  to  be  performed  by  the 
Clerks  of  the  Records  and  Writs  (3rd  order,  26th  Oct,, 
1842).  Prepare  a  proedpe  for  the  rule  on  a  slip  of 
paper  (see  Form  p.  62,  Appendix)^  and  take  it  to  the 
Clerk  of  the  Records  and.  Writs  in  whose  division  M^ 
suit  is  (antey  p,  7),  and  he  will  enter  it.    Pay  him  Ss. 

Notice  of  passing.']  On  the  same  day  on  which  the 
rule  is  entered,  a  notice  thereof  should  be  served  upon  the 
solicitors  of  all  the  defendants  whose  answers  have  been 
replied  to,  or  as  against  whom  the  rule  is  entered  (see 
Form,  p.  62,  Appendix). 

Passing  hy  consent.'^  If  the  parties  are  desirous  of 
bringing  the  cause  to  an  immediate  hearing,  they  may 
consent  to  pass  publication  forthwith,  in  which  case 
the  plaintiff  may  set  down  his  cause  at  once,  without 
giving  any  rules.  For  this  purpose  pr^re  a  consent, 
which  must  be  signed  by  the  solicitors  of  all  parties^  and 
take  it  to  the  Clerk  of  the  Records  and  Writs  in  whose 
division  the  suit  is^  with  whom  it  is  filed.  Pay  him  7s, 
for  each  consent.  The  consent  may  be  in  the  following 
form. 

In  Chancery. 

Between  A.  B.  and  others,  plaintiff 
and 
C.  D.  and  another,  defendants. 
We  hereby  consent  that  publication  in  this  cause  do 
pass  forthwith.    Dated  this       day  of  184  . 

E.  F.  solicitor  for  the  plaintiff. 
G.  H.  solicitor  for  the  defendant  C.  D, 
I.  K.  solicitor  for  the  defendant  L.  M^ 

How  enlarged.'^  If  either  party  is  unable  to  com- 
plete  the  examination  of  his  vntnesses  before  the  rule  to 
pass  publication  expires,  he  must  apply  specially  upoB 
affidavit  to  enlarge  publication,  which  appliication  is  at 
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the  costs  of  the  party  applying,  unless  otherwise  ordered 
(18th  order,  1828). 

By  the  3  &  4  Will.  IV.,  c.  94,  sec.  13,  it  is  enacted 
that  the  masters  in  ordinary  are  to  hear  and  determine 
all  applications  for  enlarging  puhlication,  with  liberty 
for  either  party  to  appeal  from  any  order  to  be  made 
thereon  by  motion  to  the  Court;  and  by  the  20th  Order, 
21  Dec.  1833,  it  is  ordered  that  such  applications  shall 
he  made  by  taking  out  a  warrant  to  be  heard  before  the 
master.  If  the  suit  has  not  already  been  re/erred^  this 
must  be  done  in  the  tuttal  way  {see  Part  3,  *'^  Referring 
tkeSuit");  after  which  a  warrant  is  taken  out  and 
served  on  the  opposite  party  (see  Part  3,  "  Warrants")^ 
and  the  master  is  attended  thereon.  This  warrant  may  be 
underwritten :  ^'  To  enlarge  puhlication  until  the 
day  of  nexty  at  the  instance  of  the  (defendant 

A.  B.y*  If  the  plaintiff  applies,  he  must  serve  all  the 
defisndants  with  the  warrant.  If  one  of  several  defend* 
ants  applies,  he  must  serve  his  co-defendants  as  well 
as  the  plaintiffs  (Brydges  v.  Branfill^  9  Sim.  643). 
At  soon  as  the  order  is  obtained^  a  copy  thereof  should  be 
isrved  upon  the  opposite  party ^  and  also  upon  the  ex^ 
amnsr  when  the  depositions  are  taken  in  town,  or  upon 
the  (Jlerk  of  the  Records  and  Writs  if  taken  by  commis- 
itwi,  on  or  before  the  day  of  publication  passing.  An  en- 
krgement  of  publication  at  the  instance  of  one  party,  en- 
ables all  the  other  parties  to  examine  witnesses  under  it 
(Beam.  Ord.  33).  When  a  party  is  desirous  of  ob- 
taining a  commission  for  the  examination  of  witnesses 
abroao,  and  the  period  for  which  publication  stands  en- 
huged  would  expire  before  the  commission,  if  granted, 
could  be  executed ;  the  proper  course  is  to  apply  to  the 
Court  in  the  first  instance,  for  the  commission,  and 
afterwards  to  the  master  to  enlarge  publication  for  such 
further  period  as  may  be  necessary  (Bentley  v.  Smart^ 
Uva.  637). 

Enlarging  by  consent,"}    If  all  parties  are  agreeable, 
they  may  enlarge  publication  by  consent.    >  For  this 
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purpose  prepare  a  consent^  which  may  he  simila 
form  suprdy  mbstituting  the  toords  ^'  do  stand  e 
until  the  day  of  next^  and  which 

mtut  he  signed  hy  the  solicitors  of  all  parties^  an* 
wards  filed  with  the  Clerk  of  the  Records  and 
Pay  him  7s,  each  consent. 


109 

CHAPTER  VI. 

Thb  Hearing  and  Decree,  etc. 

Section  1. 

setting  down  the  cause. 

VHtm  to  he  set  dovmJ^  The  plaintiff  may  set  the 
cause  down  for  hearing  upon  bill  and  answer,  if  a  repli- 
cation has  not  been  filed ;  ^but  if  the  plaintiff  replies  to 
^e  defendant's  answer,  he  cannot  set  the  cause  down 
nntil  publication  has  passed  {Ellis  v.  King^  4th  Madd. 
J26). 

The  plaintiff  is  bound  to  set  his  cause  down  for  hear- 
ing in  the  term  succeeding  that  in  which  the  rules  to 
produce  witnesses  and  pass  publication  are  given,  and  if 
ihe  plaintiff  make  default  therein,  the  defendant  may 
iDo?e  to  dismiss  the  bill  for  want  of  prosecution  (17th 
order,  1828). 

A  cause  may  be  set  down  for  hearing  as  well  out  of 
Term  as  in  Term  (82nd  id.).  It  cannot,  however,  be  set 
down  in  the  same  Term  in  which  publication  passes,  un- 
less by  consent ;  but  it  may  be  set  down  in  the  vacation 
Itfter  such  Term  (Partrid^ge  v.  Cann^  Ist  Sim.  and  S., 
466,  and  see  Lord  v.  Genslin^  5th  Madd.  83).  As  the 
canse-book  of  a  Term  includes  the  sittings  after  such 
Tenn,  it  has  been  held  that,  under  the  foregoing  order,  a 
cause  may  be  set  down  for  hearing  in  the  cause-book  of 
the  same  Term  in  which  publication  has  passed,  provided 
it  be  not  set  down  until  after  the  last  day  of  the  Term 
(Turner  v.  Hitckon^  1  Kee.  814,  and  2  My.  and  Cr. 
710). 

Bow  set  down.]  In  order  to  set  the  cause  down, 
obtain  a  certificate  from  the  Clerk  of  the  Records  and 
Writs  in  whose  division  the  suit  is  (ante^  p.  7),  that 
the  pleadings  in  the  cause  have  been  regularly  fled. 
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and  publication  duly  passed ;  or,  if  set  down  on  bill 
and  answer y  that  the  bill  and  answer  have  been  regu- 
larly filed.  Pay  him  4s.  Take  the  certificate  to  the 
Secretary  of  the  Lord  Chancellor  with  whom  it  isfled^ 
and  he  will  thereupon  give  you  an  order  to  set  the 
cause  down,  for  which  you  pay  £1 .  If  the  cause  is  to 
be  heard  before  the  Master  of  the  Rolls,  the  certificate 
is  taken  to  his  secretary^  who  draws  up  the  order. 
Havijig  obtained  the  order y  take  it  to  the  Registrar  of 
the  Court  in  which  the  cause  is  to  be  heard^  who  will 
enter  it,  and  set  the  cause  down  for  hearing.  Pay 
him  Is.  At  the  same  time  the  Registrar  will  give  you 
a  note  of  the  day  on  which  the  cause  is  fixed  for  hear- 
i^9t  for  which  you  pay  Is.  A  copy  of  the  title  of  the 
cause  and  prayer  of  the  billy  on  brief  paper,  must  af- 
terwards be  left  with  the  Secretary  of  the  Judge  before 
whom  the  cause  is  to  be  heard. 

By  the  defendant.'}  If  the  plaintiff  neglects  to  set 
down  the  cause  in  the  Term  after  publication  has  passed, 
the  defendant  after  that  Term  is  at  liberty  to  set  it  down 
to  be  heard  ad  requisitionem  defendentis  (Beam.  Ord. 
319.)  For  this  purpose  he  must  procure  the  ceriificcae, 
and  set  the  cause  down  "  at  the  request  of  the  defendant^" 
and  serve  a  subpoena  to  hear  judgment  in  the  usttal  way, 
as  hereafter  directed.  In  this  ease  the  defendant  is  only 
bound  to  serve  the  plaintiff,  it  being  the  plaintiff's  duty 
to  serve  the  other  defendants  {Smith  v.  Wells,  6 
Madd.  193). 

Consent  and  short  causes.}  Consent  causes  are  those 
in  which  the  decree  is  made  as  of  course,  and  con- 
sented to  by  the  other  side,  the  defendant  submitting  to 
attend  without  service  of  a  subpoena  to  hear  judgment. 
Short  causes  are  those  in  which  the  decree  is  either  as  of 
course,  or  involves  very  little  difficulty.  These  causes 
are  set  down  like  other  causes,  but  are  afterwards  ad- 
vanced to  be  heard  out  of  their  turn,  upon  a  certificate 
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bom  counsel  that  the  cause  is  fit  to  be  heard  as  a  short 
cause,  and  on  consent  by  the  other  side  for  that  purpose. 
The  Court  will  not  order  a  cause  to  be  heard  as  a  short 
caoae^  unless  all  the  defendants  consent  (Ker  y.  Ctuac, 
7  Sim.  520) ;  nor  will  it  allow  a  cause  to  be  heard  as 
a  short  cause,  unless  it  is  such  as  may  be  heard  upon  a 
short  statement  to  the  Court,  or  such  as  requires  the 
directions  of  the  Court  upon  some  short  point  {Eaikes 
V.  Ward,  5  Jur.  1008). 


Section  2. 
subp(ena  to  hear  judgment. 

The  cause  having  been  set  down  for  hearing,  and  the 
B^istrar's  note  thereof  obtained,  the  next  step  necessary 
to  be  taken  is  to  issue  a  subpoena  to  hear  judgment. 
Although  the  cause  be  set  down  on  a  peremptory  under-^ 
taking,  yet  the  subpoena  to  hear  judgment  is  necessary 
(Dixm  V.  Skum,  18  Ves.  520).  When  a  cause, 
however,  has  been  set  down  and  a  subpoena  served,  and 
it  becomes  necessary  to  revive  the  suit,  it  is  not  neces- 
sary to  serve  a  fresh  subpoena  {Bray  v.  Woodramy  6 
Madd.  72). 

Within  what  timeJ^  The  plaintiff  is  bound  to  serve 
the  subpoena  to  hear  judgment  returnable  in  the  term 
succeeding  that  in  which  the  rules  to  produce  witnesses 
and  pass  publication  were  entered;  and  in  default 
thereof  the  defendant  may  move  to  dismiss  the  bill  for 
want  of  prosecution  (17th  order,  1828). 

Return  o/,"]  The  day  fixed  in  the  Registrar's  note 
for  the  hearing  of  the  cause,  is  the  return  day  to  be  in- 
serted in  the  subpoena.  Formerly  the  subpo&na  could 
only  be  returnable  in  term  time,  but  by  the  82nd  order, 
1828,  it  is  ordered,  that  the  subpoena  ad  aitdiendum 
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judicium  may  be  letumable  on  any  day  as  well  out  of 
term  as  in  term. 

How  prepared  and  issued.]  The  form  of  the  writ  is 
prescribed  by  the  orders  of  the  21st  December,  1833.  It 
IS  to  be  prepared  by  the  solicitor  of  the  party  requiring  it 
(id.  1),  and  must  be  indorsed  with  the  name  and  address 
of  such  solicitor,  and  if  as  agent,  then  also  with  the 
name  and  address  of  the  principal  solicitor  (id.  3).  It 
may  contain  the  names  of  three  defendants  (id.  5),  and 
is  to  be  sealed  by  the  Clerk  of  the  Subpoenas  (id.  1) ; 
and,  at  the  same  time,  a  prsBcipe  must  be  left  with  him 
(id.  3).  In  these  respects  the  same  observations  will 
apply  as  in  the  case  of  a  subpoena  to  appear  (ante, 
p.  20). 

Obtain  a  writy  which  may  he  had  at  the  law  stationer's^ 
and  Jill  it  in  as  in  Form  p.  19,  Appendix  ^  and  on  the 
ho/ck  indorse  the  name  and  address  of  the  solicitor  and 
argent;  after  which  prepare  aprcedpe  on  a  slip  of  paper 
(see  Form^  p,  20,  Appendix).  Take  the  writ^  prcedpe^ 
and  also  the  Registrar's  note,  to  the  Clerk  of  the  Sub- 
poenas, and  he  will  file  the  note  and  proecipe  and  seal  the 
writ.     Pay  him  5s.  6d. 

Service  of  2  The  subpoena  must  in  a  town  cause  be 
served  ten  days,  or  in  a  country  cause  fourteen  days 
before  the  day  appointed  to  hear  judgment,  to  be  reckoned 
exclusive  of  the  day  of  service  and  of  the  day  appointed 
for  the  hearing  (Beam.  Ord.  170). 

By  the  20th  order  1828,  as  amended  by  the  3l8t 
order,  26  October,  1842,  it  is  ordered  that  service 
on  the  solicitor  of  any  subpoena  to  hear  judgment,  shall 
be  deemed  good  service.  The  service  is  to  be  effected 
by  delivering  a  copy  of  the  writ  and  of  the  indorse-^ 
ment  thereon,  and  at  the  same  time  producing  the  ori^ 
ginal  writ  (4th  ord.  21  Dec.  1833). 

Make  as  many  copies  of  the  subpoena  as  there  are  de^ 
fendantSf  and  serve  a  copy  upon  the  opposite  solicitor  for 
each  defendant  for  whom  he  appears,  at  the  same  time 
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producing  the  origtnal;  after  which  it  will  he  advisable 
for  the  party  serving  it  to  make  a  memorandum  thereof 
on  the  hack  of  the  writ^  in  order  that  he  may  he  able  to 
make  an  affidavit  of  the  facts  an  offiM  copy  of  which 
mrnt  he  produced  at  the  hearing  (see  Form,  p.  13,  Ap^ 
pendix). 

The  defendant  should  also  be  prepared  witb  an  affi- 
dant  of  having  been  served  with  the  subpoena,  in  case 
the  plaintiff  should  make  default  at  the  hearing,  which 
affidjEivit  must  verify  the  fact  of  the  subpoena  bearing 
the  indorsement  of  the  solicitor's  address,  as  required  by 
the  Srd  order,  1833  {Rigy  y.  Wall,  3  My.  and  Or. 
505). 


Section  3. 
the  brief,  &0. 


When  to  he  prepared.]  As  soon  as  the  subpoena  to 
bear  judgment  has  been  served,  the  parties  are  entitled 
to  prepare  their  briefs,  which  should  be  delivered  to 
oonnsel  in  sufficient  time  to  enable  them  to  make  them- 
lelves  masters  of  the  case  previous  to  the  hearing. 

For  the  plaintiff,]  The  plaintiflTs  brief  should  consist 
of  a  copy  of  the  oiU,  and  of  the  defendant's  answers  or 
other  pleadings,  as  also  copies  of  his  own  and  of  all  the 
defeocUuits'  depositions,  to  which  should  be  added,  any 
observations  which  may  be  thought  necessary,  in  order 
to  direct  the  attention  of  counsel  to  the  leading  points 
in  the  cause. 

For  the  defendantJ^  The  defendant's  brief  consists  of 
BWrely  a  copy  of  the  bill  and  of  his  own  answer,  and 
4o  a  copy  of  his  own  and  of  the  plaintiff's  depositions, 
•she  cannot  read  the  answers  or  depositions  of  co-defend-' 
ttts.  To  these  may  be  added  any  observations  which 
^Y  ^  thought  requisite. 


114  THE   BaiEF,   &C. 

How  prepared^  S^J]  The  brief  should  be  copied  otF 
brief  papery  and  in  strictness  each  sheet  should  contain- 
ten  folios^  of  ninety  words  to  the  folio.  If  there  arer 
several  counsel  in  the  cause^  each  copy  of  the  brief  shouUT 
correspond  with  the  others ^  and  be  copied  sheet  for  sheet. 

In  briefing  the  pleadings,  the  following  diiections^ 
may  be  of  assistance : 

In  briefing  the  bill,  set  forth  the  title  of  the  Courts  ant 
of  the  judge  before  whom  the  cause  is  to  be  heard^  in  the 
left  hand  upper  comer.  Copy  the  title  of  the  cause  ai 
length  in  halfmargin^  taking  the  plaintiff* »  name  from 
the  commencement  of  the  office  copy  bill,  and  the  dtfen* 
danfsjrom  the  prayer  of  process  at  the  end  thereof.  In 
the  outer  margin  say  "  Bill  filed  the  day  of 

184.  ,"  and  state  the  date  of  filing  the  bill  as  marked 
on  the  office  copy;  after  which  commence  with  •'  States^ 
that  A.B.  did  some  time  in  the  month,*'  Sfc^  beginmng 
with  the  statement  part  of  the  bill,  and  omitting  the  pr^ 
liminary  words  of  course^  and  at  each  new  statement 
beginning  with  "  And  your  orator  further  sheweth^*  omit 
these  words  and  commence  a  new  line  with  "  That",  S^, 
Copy  the  charges  in  separate  paragraphs,  beginning 
a  new  line  with  the  word  ^^  Charges**  and  proceed  to  the 
interrogatory  part  of  the  bill,  commencing  with  the 
words  "  To  the  end  therefore,*'  Sfc,  the  whole  of  which 
is  to  be  omitted  in  the  brief  on  the  hearing.  Copy  the 
prayer  in  half  margin,  beginning  with  the  tcord  "  Thai," 
down  to  the  words  ^'  And  that  your  orator  may  have 
such  further  relief,*'  Sfc,  which,  together  with  the  prayer 
of  process,  is  to  be  omitted ;  and  instead  thereof  say, 
"  And  for  further  relief,  SfcJ'  Thr(yughout  the  bUl, 
for  ^^  orator"  write  ^^  plaintiff.*' 

In  briefing  the  answer,  which  usually  follows,  and  is 
annexed  to  the  brief  bill,  it  is  unnecessary  to  repeat  the 
title.  If  there  are  several  defendants,  state  in  the  outer 
margin  which  of  the  defendants*  answers  it  isy  and 
whether  joint  or  several,  as  also  the  date  of  swearing  and 
filing  it,  or  if  put  in  without  oath  or  signature,  or  by 
guardian,  it  should  be  so  specified.     Omit  the  prMmi^ 
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nary  part  or  teardt  of  course^  and  commence  with  the 
wrd  ^^Saithy*  and  at  every  Jresh  sentence  begin  a  new 
line  iDith  the  words  *' Says;'  ''Admits"  '' Believes^* 
^'Denies;*  '^Suhmits^*  Sj-c.  The  schedtdes  are  also  to 
he  omitted. 

In  briefing  depositions,  a  quarter  margin  should  be 
left  on  each  side  of  the  sheet.  If  the  depositions  fol- 
low the  brief  of  the  pleadings^  it  will  he  unnecessary 
to  repeat  the  title  of  the  cause^  but  the  following  head- 
ing may  be  placed  at  the  top^  '*  Depositions  taken  on 
the  examination  of  witnesses  on  behalf  of  the  plaintiff 
(or  defendant  C.  J).)."  In  the  left-hand  margin  say^ 
"  To  the  1st  (2nd,  3rd,  4thy  ^c.)  interrogatory^* 
and  begin,  *^  Saith  that  he  knows  the  complain- 
antf**  Sfc.p  and  in  the  right-hand  margin  set  forth  the 
name  and  description  of  each  witness.  At  the  end  set 
firth  the  depositions  if  the  witness  taken  upon  cross- 
examination,  if  any,  and  so  proceed  with  the  deposi- 
tions of  all  the  witnesses. 

The  Brief  may  be  indorsed  as  follows. 
In  Chancert. 
(V.  C.  England.) 

(Michaelmas)  Term,  184     . 

A.  and  Another! 

V.  >Brief  on  the  hearing. 

B.  and  Others,  j 

For  the  Plaintiffs  (or  Defendant  C.  D.). 

Mr.  E.  F.  guas. 

With  you  Mr.  G.  H. 

Consultation  appointed  for  next 

at  o'clock,  at 

I.  K.,  No.         Chancery  Lane, 
Plaintiff's  (or  Defendant's)  Solicitor. 

CounseTs  fees.2  With  respect  to  the  fees  to  counsel, 
they  are  entirely  undefined,  and  must  necessarily  depend 
upon  the  length  of  the  pleadings,  the  nature  and  im- 
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portance  of  the  suit,  as  also  upon  the  standing  of  coun« 
sel  employed.  In  some  instances  it  has  been  thought 
that,  to  the  senior  counsel,  a  guinea  for  every  3  brief 
sheets,  and  about  two-thirds  thereof  to  the  junior 
counsel,  may  be  considered  as  a  &ir  average ;  but  this 
can  scarcely  be  taken  as  a  guidance,  as  it  may,  according 
to  the  particular  case,  be  either  tar  too  much  or  too 
little. 

Be/re8hers.2  After  the  briefs  have  been  delivered, 
if  the  cause  stands  over  from  one  term  to  another  with- 
out being  heard,  refresher  fees  must  be  indorsed  upon 
the  briefs,  previous  to  their  being  re-delivered  to  counsel. 
The  amount  of  the  fee  necessarily  depends  upon  the 
nature  of  the  case,  and  the  counsel  employed,  and  varies 
from  one  guinea  upwards.  The  solicitor  should,  there- 
fore, be  careful  not  to  deliver  his  briefs  to  counsel  until 
he  is  able  to  form  some  idea  as  to  when  the  cause  is 
likely  to  come  on  for  hearing,  and  which  may  be  ascer- 
tained by  searching  the  cause  book  left  out  on  the  bench 
at  the  Registrar's  office. 

Consultations.']  As  it  is  frequently  neceasaiy  folr 
counsel's  attention  to  be  directed  to  some  particular 
points  in  the  cause,  and  for  them  to  interchange  theb 
ideas  and  settle  the  course  of  proceeding  to  be  adopted, 
it  is  usual  in  cases  of  importance  to  have  a  consulta- 
tion with  them,  previous  to  the  cause  coming  oa  for 
hearing.  For  this  purpose,  attend  upon  tJ^  senior 
coumeVs  clerks  and  he  will  give  you  an  appointment 
for  the  consultation^  after  which  indorse  a  memorandum 
of  the  time  and  place  appointed  on  the  junior  counseVs 
brief  in  order  to  apprise  him  thereof  At  the  time 
appointed  attend  counsel  with  the  various  papers  in  the 
cause^  and  thereupon  the  consultation  will  be  had.  The 
fee  is  usually  two  guineas  to  each  counsel^  and  7s,  6d,  to 
the  senior^  and  2s.  6d.  to  each  of  the  junior  eounseCs 
clerks.  In  term  time  the  consultation  is  generally 
held  at  the  coffee-house  near  Westminster  Hall,  or  in 
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one  of  the  rooms  adjoining  the  Courts,  and  in  vacation 
at  the  senior  counsel's  chamhers. 

Separate  counsel.l  When  the  solicitor  is  concerned 
for  several  defendants,  the  same  counsel  may  appear  for 
all  those  defendants  who  stand  in  the  same  relation 
and  are  in  the  same  interest  with  each  other ;  hut  those 
whose  interests  are  distinct  or  opposite,  should  he  repre- 
sented by  separate  counsel,  and  the  same  also  with  re^ 
spect  to  such  as  stand  in  different  relations  though 
umilai  in  interests. 


Section  4* 

the  hearing. 

The  cause  having  been  set  down  for  hearing,  a  sub- 
poBoato  hear  judgment  served,  and  the  briefs  delivered, 
the  solicitor  should  take  care  to  watch  the  cause-book  at 
the  Registrar's  office,  to  ascertain  when  the  cause  is 
likely  to  come  on  for  hearing. 

Liit  of  eausesJ]  A  list  of  causes,  appointed  for  each 
^7  of  hearing  causes,  is  made  out  by  the  Registrar  of 
the  Court  from  his  cause-book,  and  a  copy  thereof  is 
fixed  up  inside  the  Court,  and  another  copy  is  left  out 
for  the  solicitor's  reference,  upon  the  bench  in  the  Regis- 
^8  office.  Twelve  causes  are  usually  put  into  this 
list,  for  hearing  upon  each  day  appointed  for  causes. 

Attending  Court.'}  Previous  to  the  hearing,  the 
plaintiff's  solicitor  should,  as  already  observed,  leave 
with  the  secretary  of  the  Judge  before  whom  the  cause 
is  to  be  heard,  a  copy  of  the  title  of  the  cause  and 
pnyer  of  the  bill  on  brief  paper,  or  at  all  events  the  same 
should  be  ready  to  be  handed  up  to  the  Judge  in  Court 
upon  the  cause  bebg  called  on.     The  solicitor  should 
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take  care  to  he  in  readiness  with  counsel  in  Court^  and 
shovM  he  prepared  with  office  copies  of  the  various  plead* 
ings^  depositions^  or  affidavits^  together  with  any  exhibits 
or  other  papers  in  the  catue  that  are  at  all  lUcely  to  he 
required. 

Argument, 2  Upon  the  cause  being  called  on,  ihe 
jnnior  counsel  on  each  side  open  the  pleadings,  after 
which  the  plaintiff's  senior  counsel  argues  the  case  and 
the  plaintiff's  evidence  is  read,  and  the  exhibits  therein 
referred  to  are  handed  in  and  marked  by  the  Registrar. 
The  defendant's  counsel  then  addresses  the  Court  and 
reads  his  evidence,  after  which  the  plaintiff's  senior 
counsel  is  heard  in  reply,  and  the  Judge  either  pro- 
nounces the  decree  at  once,  or  defers  it  to  a  future  day, 
and  which  is  frequently  the  case  in  causes  of  importance 
or  dif&ciilty.  Minutes  of  the  judgment  are  taken  down 
by  the  Registrar  and  also  by  counsel,  from  which  the 
decree  is  afterwards  drawn  up. 

Production  of  documents.]  When  the  plaintiff  has 
proved  a  document  to  be  in  the  defendant's  possessicm, 
the  defendant  is  bound  to  produce  it  at  the  hearing,  al- 
though not  served  with  an  order  for  that  purpose 
{Wheat  V.  Graham,  7  Sim.  61).  A  party  cannot, 
however,  give  secondary  evidence  of  the  contents  of  a 
document  in  his  adversary's  possession,  unless  he  has 
served  him  with  notice  to  produce  it;  the  depositions 
are  not  a  sufficient  notice  (^Stulz  v.  Stulz^  5  Sim.  460). 

Neglecting  to  attend."]  If  the  defendant,  upon  the 
cause  being  called  on,  neglects  to  appear,  the  plaintiff, 
upon  production  of  an  affidavit  of  service  of  the  subpoena 
to  hear  judgment,  is  entitled  to  a  decree  by  default.  If 
the  affidavit  is  not  prepared,  and  cannot  be  procured 
before  the  rising  of  the  Court,  the  cause  will  be  struck 
out  of  the  paper. 

If  the  plaintiff  neglects  to  attend,  the  defendant,  upon 
production  of  an  affidavit  of  having  been  served  with 
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ilie  Bubpcena  to  hear  judgment,  is  entitled  to  have  the 
bin  dismissed  as  against  him  with  costs. 

CotU  of  the  dayj}  When  a  cause  which  stands  for 
hearing  is  called  on  to  be  heard,  but  cannot  be  decided 
1)7  reason  of  a  want  of  parties  or  other  defect  on  the 
]Murt  of  the  plaintiff,  and  is,  therefore,  struck  out  of  the 
paper,  if  the  same  cause  is  again  set  down,  the  defendant 
is  to  be  allowed  the  taxed  costs  occasioned  by  the  first 
sefcdng  down,  although  he  do  not  obtain  the  costs  of  the 
nit  (d4th  order,  1828). 

Where  a  cause  being  in  the  paper  for  hearing  is  or- 
dered to  be  adjourned  upon  payment  of  the  costs  of  the 
day,  there  the  party  to  pay  the  same,  whether  before 
the  Lord  High  Chancellor,  the  Master  of  the  Bolls,  or 
the  Vice  OhanceUor,  is  to  pay  the  sum  of  ten  pounds, 
unless  the  Court  shall  make  other  order  to  the  contrary 
(35th  id.). 

Whenever  upon  the  hearing  of  any  cause  or  other 
matter,  it  shall  appear  that  the  same  cannot  conveni- 
entlv  proceed,  by  reason  of  the  solicitor  for  any  party 
having  neglected  to  attend  personally,  or  by  some  proper 
person  on  his  behalf,  or  having  omitted  to  deliver  any 
paper  necessary  for  the  use  of  the  Court,  and  which,  ac- 
cordmg  to  its  practice,  ought  to  have  been  delivered, 
nich  solicitor  is  personally  to  pay  to  all  or  any  of  the 
parties,  such  costs  as  the  Court  shall  think  fit  to  award 
(d6th  id). 

Preliminary/  inquiries.']  In  all  cases  in  which  it  ap- 
pears that  certain  preliminary  accounts  and  inquiries 
must  be  taken  and  made  before  the  rights  and  interests 
of  the  parties  to  the  cause  can  be  ascertained,  or  the 
questions  therein  arising  can  be  determined,  the  plaintiff 
is  to  be  at  liberty,  at  any  time  after  the  defendants  have 
appeared  to  the  bill,  to  move  the  Court  on  notice,  that 
^ch  enquiries  and  accounts  shall  be  made  and  taken, 
>Qd  an  order  referring  it  to  the  Master  to  make  such 
^Q<iuirie8,  and  take  such  accounts,  shall  thereupon  be 
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made,  without  prejudice  to  any  question  in  the  cause,  if 
it  appears  to  the  Court  that  the  same  will  be  beneficial 
to  such  (if  any)  parties  to  the  cause  as  may  not  be 
competent  to  consent  thereto,  and  that  the  same  is  con* 
sented  to  by  such  (if  any)  of  the  defendants  as  being 
competent  to  consent  have  not  put  in  their  answer  to 
the  bill,  and  that  the  same  is  consented  to  by,  or  is  pro- 
per to  be  made  upon,  the  statements  contained  in  the 
answers  of  such  (if  any)  of  the  defendants  as  have  an- 
swered the  bill  (5th  order,  9  May,  1839). 

Under  this  order  the  Court  will  not  direct  prelimi- 
nary inquiries  to  be  made,  unless  it  is  plain  that  they 
would  be  directed  at  the  hearing,  and  would  be  binding 
on  the  parties  to  the  suit  {Meinertzha^en  y.  Davisy  10 
Sim.  289). 

As  to  when  and  in  what  cases  a  cause  may  be  heard 
as  a  consent  or  short  cause  (see  ante,  p.  110). 


Section  5. 

the    decree. 

1.  Nature  of. 


Decrees  may  be  divided  into  four  classes;  1st,  Decrees 
made  in  the  hearing  of  all  parties  in  the  cai^se ;  2nd, 
Decrees  by  default-;  3rd,  Decrees  by  consent;  and  4th, 
Decrees  made  upon  taking  the  bill  pro  con/esso. 

Upon  hearing  all  parties,'}  When  the  decree  is  made 
upon  the  hearing  of  the  cause  in  the  presence  of  all 
parties,  it  necessarily  varies  according  to  the  particulai 
nature  of  the  suit,  and  the  relief  prayed  for  by  the  bill. 

By  default.']  When  the  defendant  neglects  to  appear 
upon  the  hearing  of  the  cause,  having  been  duly  served 
with  a  subpoena  to  hear  judgment,  the  plaintiff,  as  we 
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bve  already  seen,  is  entitled,  upon  production  of  an 
affidavit  of  service  of  the  subpoena,  to  a  decree  by  de- 
foolt,  in  which  case  he  must  take  such  a  decree  as  he 
can  abide  by  {Geary  v.  Sheridan^  8  Ves.  1 94). 

Formerly,  if  the  defendant  made  default  by  not  ap- 
pearing at  the  hearing,  the  plaintiff  was  merely  entitled 
to  a  decree  nxHf  and  must  have  served  a  subpcena  to 
show  cause  against  such  decree  upon  the  defendant, 
who,  upon  payment  of  the  plaintiff's  costs  of  the  day, 
might  appear  at  any  time  within  eight  days  after  service 
of  the  subpoena,  and  shew  cause  against  such  decree. 
This  dihitory  proceeding  has,  however,  been  entirely 
abolished  by  the  44th  order,  26th  Aug.  1841,  by  which 
it  is  ordered,  ''  that  where  a  defendant  makes  default  at 
the  hearing  of  a  cause,  the  decree  shall  be  absolute  in  the 
first  instance,  vrithout  giving  the  defendant  a  day  to 
shew  cause,  and  such  decree  shall  have  the  same  force 
a&d  effect  as  if  the  same  had  been  a  decree  nin  in  the 
first  instance,  and  afterwards  made  absolute  in  default 
of  cause  shewn  by  the  defendant." 

Upon  this  order,  a  question  having  arisen  as  to  whe- 
ther the  decree  upon  default  should  not  be  drawn  up  as 
ui  the  case  of  a  bill  taken  pro  confesso^  V.  C.  Wigram 
said,  ''  The  difference  between  a  decree  made  on  default 
and  one  on  a  bill  taken  pro  confesso  is,  that  in  the  one 
case  the  plaintiff  must  take  such  a  decree  as  by  the 
pleadings  and  evidence  he  may  be  entitled  to;  in  the 
!     other  case,  the  bill  being  taken  as  true,  it  would  be  very 
j     odd  if  he  should  take  a  wrong  decree"  {Browne  v.  Smithy 
,     Uur.  1195). 

By  eonsentr\  When  the  parties  are  enabled  from  the 
aatwe  of  the  suit,  to  agree  upon  the  terms  of  the  decree, 
it  may  in  such  case  be  taken  by  consent,  and  the  decree 
^  of  course  depend  upon  the  mutual  agreement  of  the 
parties.  In  such  case  it  is  usual,  previous  to  going  into 
Court,  to  prepare  minutes  of  the  decree,  which  being 
•greed  upon  by  the  opposite  parties,  they  merely  instruct 


122  THE  DECBEE. 

counsel  to  appear  on  the  hearing  and  consent,  and  the 
decree  is  thereupon  drawn  up  as  of  course. 

A  party  is  bound  by  the  consent  of  counsel,  although 
they  had  no  instructions  to  consent,  if  apprised  of  those 
facts  of  which  the  knowledge  was  essentiid  to  the  proper 
exercise  of  their  discretion ;  but  where  the  consent  was 
given  in  ignorance  of  material  circumstances,  the  party 
will  be  relieved  upon  terms  {Fumival  v.  Bogle^  4 
Russ.  142).  If  the  party  did  not  in  fact  consent,,  his 
remedy  is  against  the  counsel  {Bradish  v.  Oee^  Amb. 
299).  A  decree  by  consent  of  counsel  cannot  be  set 
aside  either  by  rehearing  or  appeal  (%hid,\  nor  by  bill  of 
review  {Wehh  v.  Wehh,  3  Swanst.  658).  The  Court 
will  not  usually  make  a  decree  by  consent  in  the  case  of 
infants,  without  a  previous  inquiry  as  to  whether  it  will 
be  for  their  bene6t  ( Wall  v.  Buihhy^  1  Bro.  C.  C, 
488.) ;  but  if  made  without  inquiry,  the  infants  are 
bound  by  it  (ibid,). 

Upon  taking  hill  pro  con/essoJ^  Where  the  plaintiff 
has  been  unable  to  compel  the  appearance  or  answer  of 
the  defendant,  and  the  bill  has  been  ordered  to  be  taken 
pro  con/essOy  the  decree,  in  such  case,  is  drawn  up  ac- 
cording to  the  case  made  by  the  bill. 

Eject  of  1  c^'  2  Vic,  c.  110.]  Formerly  a  decree, 
though  equal  to  a  judgment  so  far  as  regarded  personal 
estate,  did  not  affect  lands  {Mildred  v.  Robinson^  19 
Ves.  585).  In  this  respect,  however,  a  material  alter- 
ation in  the  law  has  been  introduced  by  the  Act  1  & 
2  Vic,  c  110. 

By  the  18th  section  of  this  act  it  is  enacted,  "that  all 
decrees  and  orders  of  Courts  of  Equity,  and  all  orders  of 
the  Lord  Chancellor  in  matters  of  lunacy,  whereby  apy 
sura  of  money,  or  any  costs,  charges,  or  expences,  shall 
be  payable  to  any  person,  shall  have  the  effect  of  ji^|te> 
ments  in  the  superior  Courts  of  Common  Law,  and  the 
persons  to  whom  any  such  moneys,  or  costs,  charges,  or 


NATURB  OF.  I2d 

expences,  shall  be  payable,  shall  be  deemed  judgment 
creditors  'within  the  meaning  of  the  act ;  and  all  powers 
thereby  given  to  the  Judges  of  the  superior  Courts  of 
Common  Law  with  respect  to  matters  depending  in  the 
same  Courts,  may  be  exercised  by  Courts  of  Equity 
with  respect  to  matters  therein  depending,  and  by  the 
Lord  Chancellor  in  matters  of  lunacy ;  and  all  remedies 
thereby  given  to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  moneys,  or  costs,  charges, 
(a  expences,  are  by  such  orders  respectively  directed  to 

By  section  13,  it  is  enacted,  ^'  that  a  judgment  already 
entered  up,  or  to  be  hereafter  entered  up,  against  any 
person  in  any  of  Her  Majesty's  superior  Courts  at  West- 
minster, shall  operate  as  a  charge  upon  all  lands,  tene- 
ments, rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments (including  lands  and  hereditaments  of  copyhold, 
or  customary  tenure),  of  or  to  which  such  person  shall 
at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  be  seised,  possessed,  or  entitled  for  any 
estate  or  interest  whatever,  at  law  or  in  equity,  whether 
in  possession,  reversion,  remainder,  or  expectancy,  or 
over  which  such  person  shall  at  the  time  of  entering  up 
snch  judgment  or  at  any  time  afterwards,  have  any  dis- 
poang  power  which  he  might  without  the  assent  of  any 
other  person  exercise  for  his  own  benefit,  and  shall  be 
hinding  as  against  the  person  against  whom  judgment 
shall  be  so  entered  up,  and  against  all  persons  claiming 
jmder  him  after  such  judgment,  and  shall  also  be  bind- 
ing as  against  the  issue  of  his  body,  and  all  other  per- 
sons whom  he  might  without  the  assent  of  any  other 
person  cut  off  and  debar  from  any  remainder,  reversion, 
w  other  interest  in  or  out  of  any  of  the  said  lands, 
tsDements,  rectories,  advowsons,  tithes,  rents,  and  here- 
ditaments; and  that  every  judgment  creditor  shall  have 
>veh  and  the  same  remedies  in  a  Court  of  Equity  against 
the  hereditaments  so  charged  by  virtue  of  this  act,  or 
*ny  part  thereof,  as  he  would  be  entitled  to  in  case  the 
P^Q  against  whom  such  judgment  shall  have  been  so 
g2 
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entered  up  had  power  to  charge  the  same  hereditameots; 
and  had  by  writing  under  his  hand  agreed  to  charge  the 
same,  with  the  amount  of  such  judgment  debt  and  in- 
terest thereon :  provided  that  no  judgment  creditor  shall 
be  entitled  to  proceed  in  equity,  to  obtain  the  benefit  of 
such  charge  until  after  the  expiration  of  one  year  firom 
the  time  of  entering  up  such  judgment,  or  in  cases  of 
judgments  already  entered  up,  or  to  be  entered  up  before 
the  time  appointed  for  the  commencement  of  this  act, 
until  after  the  expiration  of  one  year  from  the  time  ap- 
pointed for  the  commencement  of  this  act ;  nor  shiul 
such  charge  operate  to  give  the  judgment  creditor  any 
preference  in  case  of  the  bankruptcy  of  the  person 
against  whom  judgment  shall  have  been  entered  up,  un- 
less such  judgment  shall  have  been  entered  up  one  year, 
at  least,  before  the  bankruptcy  :  provided  also,  that  as 
regards  purchasers,  mortgagees,  or  creditors,  who  shall 
have  become  such  before  the  time  appointed  for  the 
commencement  of  this  act,  such  judgment  shall  not 
affect  lands,  tenements,  or  hereditaments,  otherwise 
than  as  the  same  would  have  been  affected  by  such 
judgment  if  this  act  had  not  passed :  provided  also,  thai 
nothing  herein  contained  shall  be  deemed,  or  taken  to 
alter,  or  affect  any  doctrine  of  Courts  of  Equity  whereby 
protection  is  given  to  purchasers  for  valuable  consideia- 
tion  without  notice." 

By  section  14,  it  is  enacted,  "that  if  any  person 
against  whom  any  judgment  shall  have  been  entered  np 
in  any  of  Her  Majesty's  Superior  Courts  at  Westminster, 
shall  have  any  Government  stock,  funds,  or  annuities, 
or  any  stock  or  shares  of  or  in  any  Public  Company  in 
!l|^ngland  (whether  incorporated  or  not),  standing  in  Ins 
name  in  his  own  right  or  in  the  name  of  any  person  i& 
trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the 
superior  courts,  on  the  application  of  any  judgment 
creditor,  to  order  that  such  stock,  funds,  annuities,  or 
shares,  or  such  of  them  or  such  part  thereof  respectively 
as  he  shall  think  fit,  shall  stand  charged  with  the  paf' 
ment  of  the  amount  for  which  judgment  shall  have  been 
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ID  recoYered,  and  interest  thereon,  and  such  order  shall 
entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had  been 
made  in  his  favour  hj  the  judgment  debtor ;  provided 
that  no  proceedings  shall  be  iSken  to  have  the  benefit 
of  sach  charge  until  after  the  expiration  of  six  calendar 
months  from  the  date  of  such  order.*' 

Bisection  15,  it  is  enacted,  ''that  in  order  to  pre- 
vent any  person  against  whom  judgment  shall  have  been 
obtained  from  transferring,  receiving,  or  disposing  of  any 
stock,  funds,  annuities,  or  shares  hereby  authorized  to 
be  charged  for  the  benefit  of  the  judgment  creditor  under 
ta  order  of  a  judge,  every  order  of  a  judge  charging  any 
Government  stodc,  funds,  or  annuities,  or  any  stock  or 
shares  in  any  Public  Company,  under  this  act,  shall  be 
made  in  the  first  instance  exparte,  and  without  any  notice 
tothe  judgment  debtor,  and  shall  be  an  order  to  shew  cause 
only ;  and  such  order,  if  any  Government  stock,  funds, 
or  annuities,  standing  in  the  name  of  the  judgment 
debtor  in  his  own  right,  or  in  the  name  of  any  person 
b  tmst  for  him,  is  to  be  affected  by  such  order,  shall 
Nstrain  the  Governor  and  Company  of  the  Bank  of 
Englaod  from  permitting  a  transfer  of  such  stock  in  the 
mean  time  and  until  such  order  shall  be  made  absolute 
or  discharged ;  and  if  any  stock  or  shares  of  or  in  any 
Public  Company,  standing  in  the  name  of  the  judgment 
debtor  in  his  own  right,  or  in  the  name  of  any  person 
in  trust  for  him,  is  or  are  to  be  affected  by  any  such 
Older,  shall  in  like  manner  restrain  such  Public  Company 
from  permitting  a  transfer  thereof;  and  that  if,  after 
notice  of  such  order  to  the  person  or  persons  to  be  re- 
toined  thereby,  or  in  case  of  corporations,  to  any  au- 
thorized agent  of  such  corporation,  and  before  the  same 
order  shall  be  discharged  or  made  absolute,  such  cor- 
poration or  person  or  persons  shall  permit  any  such 
transfer  to  be  made,  then,  and  in  such  case,  the  corpora- 
tion or  person  or  persons  so  permitting  such  transfer 
shall  be  liable  to  the  judgment  creditor  for  the  value  or 
vnoont  of  the  property  so  charged  and  so  transferredi* 
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or  such  part  thereof  as  may  be  sufficient  to  satisfy  hi0 
judgment;  and  that  no  disposition  of  the  judgment 
debtor  m  the  mean  time  shall  be  valid  or  efi'ectual 
as  against  the  judgment  creditor ;  and  further,  that,  unless 
the  judgment  debtor  shall,  within  a  time  to  be  men<- 
tioned  in  such  order  show  to  a  judge  of  one  of  the  said 
superior  courts,  sufficient  cause  to  the  contrary,  the  said 
'order  shall,  after  proof  of  notice  thereof  to  the  judgment 
debtor,  his  attorney  or  agent,  be  made  absolute.  Pro- 
vided that  any  such  judge  shall,  upon  the  application  of 
the  judgment  debtor,  or  any  person  interested,  have  full 
power  to  discharge  or  vary  such  order,  and  to  award 
such  costs  upon  such  application  as  he  may  think  fit." 

By  section  16,  it  is  enacted,  ''that  if  any  judgment 
creditor,  who,  under  the  powers  of  this  act  shall  have 
obtained  any  charge  or  be  entitled  to  the  benefit  of  any 
security  whatsoever,  shall  afterwards,  and  before  the  pro- 
perty so  charged  or  secured  shall  have  been  converted 
into  money  or  realized,  and  the  produce  thereof  applied 
towards  payment  of  the  judgment  debt,  cause  the  person 
of  the  judgment  debtor  to  be  taken  or  charged  in  execu- 
tion upon  such  judgment,  then  and  in  such  case  such 
judgment  creditor  shall  be  deemed  and  taken  to  have 
relinquished  all  right  and  title  to  the  benefit  of  such 
charge  or  security,  and  shall  forfeit  the  same  accord- 

By  section  17,  it  is  enacted,  ''  that  every  judgment 
debt  shall  carry  interest  at  the  rate  of  four  pounos  per 
centum  per  annum,  from  the  time  of  entering  up  the 
judgment,  or  from  the  time  of  the  commencement  of  thi» 
act  in  cases  of  judgments  then  entered  up  and  not  car- 
rying interest,  until  the  same  shall  be  satisfied,  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  such 
judgment." 

By  section  19,  it  is  provided  ''that  no  decree  or  order 
in  any  Court  of  Equity,  nor  any  order  in  lunacy,  shall 
affisct  any  lands,  tenements,  or  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  and  until  a  me- 
morandum or  mmute  shall  be  left  with  the  senior  Master 


HtKUTES  OF.  127 

of  the  Court  of  Common  Pleas,  at  Westminster,  in 
maimer  hereinafter  directed"  (see  poste,  '*  Registry  of 
decree"). 

2,  Minutes  of. 

As  soon  as  the  Court  has  pronounced  judgment,  the 
next  step  necessary  to  he  taken  is  to  draw  up  minutes  of 
the  decree.  It  is  for  the  party  in  whose  favour  the  decree 
is  made  to  draw  the  same  up. 

How  drawn  up,]  For  this  purpose  ascertain  the 
name  of  the  Registrar  who  was  in  Court  upon  the  day 
of  hearing f  which  may  be  done  by  searching  the  list 
appended  on  the  pillar  in  the  Registrar  s  Office,  and 
iave  your  senior  counseVs  brief  with  his  clerk,  who 
vnll  thereupon  prepare  minutes  of  the  decree,  for  which 
you  pay  Is.  per  side.  All  parties  interested  in  the  de- 
oiee  should  bespeak  copies  of  the  minutes. 

How  settled.']  Having  obtained  the  minutes^  and 
^refully  examined  them  with  your  brief  to  see  that 
ihey  are  correct^  ascertain  of  the  Registrar's  Clerk 
Vfhat  day  and  hour  the  Registrar  will  be  disengaged, 
w  order  to  settle  them ;  after  which  prepare  a  notice 
informing  the  opposite  parties  of  the  appointment  to 
tettle  the  minutes  {see  Form,p,  61,  Appendix),  and  serve 
copies  upon  them.  At  the  time  appointed,  attend  be- 
fore the  Registrar  in  his  private  room  at  the  Registrar  s 
Office,  taking  care  to  have  with  you  the  briefs  and  any 
other  papers  that  are  likely  to  be  required,  and  he  will 
thereupon  settle  the  minutes,  which  are  afterwards  left 
vnth  his  clerk  in  the  outer  office,  who  will  draw  up  the 
decree,  for  which  you  pay  £3  10s. 

If  the  opposite  parties  do  not  attend  upon  the  first 
Appointment,  it  is  usual  to  give  a  second  notice.  It  is 
also  usual  to  allow  the  opposite  parties  half  an  hour's 
indulgence  on  these  appointments.  In  amicable  suits,  and 
when  few  questions  are  likely  to  arise  upon  the  minutes, 
it  is  very  usual  to  get  them  settled  and  signed  by  the 
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opposite  parties,  as  agreed  to,  and  which  will  be  a  con- 
siderable saving  of  time. 

If  the  parties  differ  upon  the  minutes,  and  they  can- 
not be  settled  before  the  Registrar,  you  must  either  ap- 
ply by  motion,  upon  notice,  to  get  the  minutes  varied, 
or  obtain  leave  to  have  the  cause  put  into  the  paper  to 
be  spoken  to. 

3.  ffow  passed. 

The  decree  having  been  drawn  up,  it  should  be  care- 
fully  examined  with  the  bfiefs  and  minutes  to  see  that 
it  is  correct^  after  which  obtain  an  appointment  for  the 
Registrar  to  pass  it,  and  serve  a  notice  thereof  {see 
Form,  p.  61,  Appendix)  upon  the  opposite  parties. 
At  the  time  appointed  attend  the  Registrar  with  your 
briefs  and  other  papers,  and  if  no  objection  remains 
undisposed  of  he  will  pass  the  decree^  and  mark  it  with 
his  initials.  If  any  of  the  other  parties  wish  to  take 
office  copies  of  the  decree,  they  should  get  them  certified 
by  the  Registrar  as  '*  examined"  at  the  time  of  passiiig 
the  decree,  and  afterwards  marked  by  the  entering  clerk,^ 
whereby  they  become  equally  as  efficient  as  the  original 
decree. 

4.  How  entered. 

The  decree  having  been  passed,  must  afterwards  be 
entered  with  the  Clerk  of  the  Entries  (30th  order,  2l8t 
December,  1833).  On  the  back  of  the  decree  indorse 
the  title  of  the  cause  and  name  and  address  of  the  &>- 
licitor,  after  which  take  it  to  the  Clerk  of  the  Entries, 
at  his  seat  in  the  Registrar's  Office,  and  upon  your 
leaving  it  with  him  he  will  enter  it.  Pay  him  6d.  per 
side.  All  decrees  and  orders  are  to  be  entered  within 
one  week  after  they  are  left  for  entry  (id.).  In  general, 
however,  they  may  be  obtained  on  the  second  day  after 
they  are  left. 

5.  Registry  of. 

By  the  1  &  2  Vic,  c.  110,  sec.  19,  it  is  provided, 
'^  that  no  decree,  or  order  of  any  Court  of  Equity,  nor  any 
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order  in  lunacy,  shall  affect  any  lands,  tenements,  or 
hereditaments,  as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  a  memorandum  or  minute,  containing 
the  name,  and  the  usual  or  last  known  place  of  abode, 
and  the  title,  trade,  or  profession  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  and  the  Court 
and  the  title  of  the  cause  or  matter  in  which  such  decree 
or  order  shall  have  been  obtained  or  made,  and  the  date 
of  sach  decree  or  order,  and  the  account  of  the  debt, 
damages,  costs,  or  moneys  thereby  recovered  or  ordered 
to  be  paid,  shall  be  left  with  the  senior  Master  of  the 
Court  of  Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  particulars  in  a  book  in  alphabetical 
order,  by  the  name  of  the  person  whose  estate  is  intended 
to  be  affected  by  such  decree  or  order ;  and  such  officer 
flhall  be  entitled  for  any  such  entry  to  the  sum  of  5s. ; 
and  an  persons  shall  be  at  liberty  to  search  the  same 
book  on  payment  of  l*." 

By  the  2  Vic.  c.  11,  sec.  3,  the  master  in  addition  to 
the  foregoing  entry,  is  also  required  to  insert  the  year 
and  the  day  of  the  month  when  every  such  memorandum 
or  minute  is  left  with  him. 

By  sec.  4  (id.)  it  is  enacted,  "  that  all  decrees  or  orders 
in  any  Court  of  Equity,  and  orders  in  lunacy,  which 
since  the  passing  of  the  act  1  &  2  Vic.  c.  110,  have 
been  registered  under  the  provisions  therein  contained, 
or  which  shall  hereafter  be  so  registered,  shall,  after  the 
^iration  of  five  years  from  the  date  of  the  entry 
thereof  be  null  and  void  against  lands,  tenements,  and  other 
hereditaments,  as  to  purchasers,  mortgagees,  or  creditors, 
unless  a  like  memorandum  or  minute  is  again  left  with 
the  senior  Master  of  the  said  Court  of  Common  Pleas, 
within  five  years  before  the  execution  of  the  conveyance, 
settlement,  mortgage,  lease,  or  other  deed  or  instrument, 
vestmg  or  transferring  the  legal  or  equitable  right,  title, 
^te,  or  interest  in  or  to  such  purchaser  or  mortgagee, 
for  valuable  consideration,  or,  as  to  creditors,  within  five 
years  before  the  right  of  such  creditors  accrued,  and  so, 
*J*wt  quoHeSy  at  the  expiration  of  every  succeeding  five 
q5 
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years ;  and  such  Master  is  to  re-enter  the  same  in  like 
manner  as  the  same  was  originally  entered,  and  is  to  be 
entitled  for  such  re-entry  to  the  sum  of  1*." 

By  section  5  (id.)  it  is  expressly  declared,  ^Hhat  39 
against  purchasers  and  mortgagees,  without  notice 
of  any  such  decree  or  order  as  aforesaid,  none  of  such 
decrees  or  orders  sliall  bind  or  affect  any  lands,  tene- 
ments, or  hereditaments,  or  any  interest  therein,  fur- 
ther or  otherwise,  or  more  extensively  in  any  respect, 
although  duly  registered,  than  a  judgment  of  one  of  the 
superior  Courts  aforesaid  would  have  bound  such  pur- 
chaser or  mortgagee  before  the  act  1  &  2  Yie.,  c.  1 10, 
where  it  had  been  duly  docqueted  according  to  th^  law 
then  in  force." 

If  it  be  deemed  advisable  to  register  the  decree,  obtain 
a  memorandum  on  parchment ^  which  may  be  had  at 
the  law  stationer's,  and  Jill  it  in  as  in  Form  p.  67, 
Appendix ;  after  which  take  it  to  the  Register  Office 
of  the  Common  Plea^^  and  hand  it  to  the  Master  or 
his  clerk,  with  whom  it  is  filed,  and  who  will  enter  it 
in  the  register  and  give  you  a  receipt  for  it.  Pay  him 
5s.  There  must  be  a  separate  memorandum  for  every 
defendant  or  other  person  whose  estate  is  intended  to  be 
affected  by  the  entry.  A  similar  memorandum  must 
be  entered  within  every  succeeding  five  years,  until  the 
decree  is  satisfied,  for  which  you  pay  1*, 

The  register  may  be  searched  at  any  time  during  the 
office  hours,  on  payment  of  Is, 

6,  Enrolment  of. 

When  necessary,"]  If  a  party,  who  ha»  obtained  a 
decree  or  order  of  the  Court  below,  is  desirous  of  pre- 
venting a  rehearing  of  the  cause  before  the  judge  pro- 
nouncing the  same,  or  of  preventing  an  appesd  to  the 
Lord  Chancellors,  it  must  be  enrolled.  So  also  where  a 
decree  is  pronounced  either  by  the  Master  of  the  Rolls, 
or  by  the  Vice  Chancellor,  and  the  party,  instead  of 
appealing  to  the  Lord  Chancellor,  is  desirous  of  appealing 
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direct  to  the  House  of  Lords,  the  decree  must  first  be 
enrolled.  The  effect  of  enrolliDg  a  decree  of  the  Lord 
Chancellor  is  to  prevent  its  being  reheard  by  him. 
After  a  decree,  therefore,  is  enrolled,  it  can  only  be 
reversed  or  altered  either  by  appeal  to  the  House  of 
Lords,  or  by  bill  of  review. 

Any  person  interested  in,  and  a  party  to  an  order, 
may  enrol  it,  although  not  a  party  to  the  suit.  A  de- 
fendant may  enrol  a  decree  (fiarUide  v.  Isherwood, 
2  Dick.  612). 

At  what  time.1  If  no  caveat  against  the  enrolment 
of  the  decree  has  been  entered,  nor  petition  of  rehearing 
or  appeal  presented,  the  decree  may  be  enrolled  imme* 
diately  after  it  has  been  passed  and  entered. '  If  a  caveat 
bas  been  entered,  and  the  party  entering  it  does  not 
present  his  petition  of  appeal  or  rehearing  within  28 
days  after  the  enrolment  is  presented  for  signature,  and 
notice  thereof  given  to  the  opposite  party,  the  enrolment 
may,  at  the  expiration  of  such  28  days,  be  signed  and 


Row  preparedr\  By  the  recent  order  of  the  17th 
March,  1843,  it  is  ordered,  "That  for  the  purpose  of 
diminishing  expence  in  the  enrolment  of  decrees  and 
orders,  no  part  of  the  statements  or  allegations  contained 
in  any  bill,  answer,  petition,  affidavit,  or  report,  shall 
be  recited  or  stated  in  any  such  enrolment,  but  that  it 
shall  be  sufficient  to  state  in  such  enrolment  the  filing  of 
the  bill  or  petition,  or  service  of  the  notice  of  motion 
inth  the  names  of  the  parties  thereto,  together  with  the 
prayer  of  the  bill  or  petition,  or  notice  of  motion,  the 
filing  of  the  several  answers,  and  other  pleadings  or 
proceedings  and  reports,  whether  confirmed  or  not,  and 
the  short  purport  or  effect  of  any  decree  or  order  made, 
had,  put  in,  or  taken,  before  the  date  of  the  decree  or 
order  enrolled  and  leading  thereto." 

And  it  is  further  ordered,  "  That  no  decree  or  order 
shall  be  enrolled  until  the  Clerk  of  Records  and  Writs 
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in  whose  diWsion  the  cause  or  matter  may  be,  shall 
have  inspected  the  docquet  of  such  enrohnent,  and  shall 
have  certified  thereon  that  the  statement  of  the  pleadings,- 
orders,  reports,  and  proceedings  therein  contained  is 
correct,  and  that  for  such  inspection  and  certificate  the 
Clerk  of  Records  and  Writs  shall  be  entitled  to  receive, 
and  he  is  hereby  authorized  to  receive,  the  sum  of  £5,  to 
be  by  him  paid  into  the  Suitor's  Fee  Fund." 

Formerly  the  docquet  of  enrolment  was  prepared  by 
the  clerk  in  Court,  upon  your  furnishing  him  with  the 
necessary  instructions  and  papers.  This  duty,  however, 
is  in  future  to  be  performed  by  the  solicitor  (16th  ord., 
20  Oct.  ]  842).  Prepare  a  docquet  (see  Form,  p.  53, 
Appendix),  and  make  a  fair  copy  of  it  on  brief  paper ; 
after  which' take  it,  together  with  the  original  decree, 
to  the  Clerk  of  the  Record  and  Writs,  in  whose  division 
the  suit  is,  who  will  peruse  it,  and  if  correct,  mark  his 
certificate  thereon.  Pay  him  £5.  It  will  perhaps  be 
advisable  to  get  the  Clerk  of  the  Records  and  Writs  to 
peruse  the  draft  of  the  docquet  in  the  first  instance,  as 
he  will  most  likely  have  to  make  some  slight  alterations 
in  it. 

Having  obtained  the  docquet  from  the  Clerk  of  the 
Records  and  Writs  duly  certified,  take  it  to  the  Secre- 
tary of  Decrees,  and  he  will  obtain  the  Lord  Chancel- 
lor's signature  thereto,  after  which  it  must  be  engrossed 
in  words  at  length  on  rolls  of  parchment.  The  dqcquet 
is  then  left,  together  with  the  enrolment,  with  the 
Clerk  of  the  Records  and  Writs,  by  whom  they  are 
filed. 

Order  for,  wJten  necessary  P^  If  the  decree  or  order 
bears  date  six  months  previous  to  its  being  left  for  signa- 
ture, an  order  must  be  obtained  for  liberty  to  enrol  it 
nunc  pro  tunc  (Robinson  v.  Newdick,  S  Mer.  14). 
For  this  purpose  a  petitioji  is  prepared  by  the  Secretary 
of  Decrees^  which  is  presented  to  and  answered  by  the 
Lord  Chancellor,  and  the  order  is  drawn  up  and  en- 
tered in  the  usual  way. 
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H(HO  vacated.]  In  some  few  cases,  and  under  parti- 
cular circumstances,  as  where  there  is  any  irregularity  in 
the  enrolment,  or  where  the  docquet  is  left  for  enrol- 
ment after  a  petition  of  appeal  or  rehearing  has  been 
presented,  the  court  will  vacate  the  enrolment ;  and  the 
like  also  where  the  enrolment  was  obtained  by  surprise 
(Parker  y«  Dee^  3  Swanst.  534) . 

7.  Caveat  against. 

If  a  party  is  desirous  of  procuring  a  rehearing,  or  of 
appealing  to  the  Lord  Chancellor  against  a  decree  or 
order  of  the  Master  of  the  Rolls,  or  of  either  of  the  Vice 
Chancellors,  but  has  not  his  petition  of  rehearing  or 
appeal  in  readiness,  he  should  enter  a  caveat,  so  as  to 
prevent  the  decree  or  order  being  enrolled. 

The  caveat  stays  the  signing  of  the  decree  for  twenty- 
eight  clear  days,  from  the  time  of  the  decree  being  pre- 
sented for  signature,  and  notice  thereof  being  given  by 
the  Lord  Chancellor's  secretary  to  the  adverse  party 
{Robinson  v.  Netcdick^  3  Mer.  13). 

Prepare  a  caveat  on  a  slip  of  paper  {see  Form^  p,  54, 
Appendix)^  and  take  it  to  the  Secretary  of  Decrees^  tcho 
fnll  enter  it  in  a  book  kept  for  that  purpose.  Fay 
hm  5s. 

If  the  caveat  is  not  prosecuted  within  a  month  after 
notice  to  the  opposite  party,  it  is  of  no  force  (Beam. 
Ord.  309).  A  caveat  tendered  after  a  decree  has  been 
delivered  to  the  secretary  for  enrolment,  and  forwarded 
for  the  Lord  Chancellor's  signature,  is  too  late  to  pre- 
sent the  enrolment  {Barnes  v.  Wilson^  1  R.  and  M. 

m). 

8.  ffoto  enforced. 

For  the  purpose  of  enforcing  compliance  with  a  decree 
or  order,  the  Court  not  only  commits  the  parties  neglect- 
ing to  comply  there>vith,  but  also  sequesters  their  per- 
sonal estates,  and  the  rents  and  profits  of  their  real 
^tes,  and  by  a  writ  of  assistance  will  order  the  delivery 
up  of  the  estate  itself,  and  may  likewise  compel  a  con- 
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veyance  of  land ;  besides  which,  where  money  or  costa 
are  ordered  to  be  paid,  the  party  may  now  levy  an 
execution  for  the  purpose  of  enforcing  payment  thereof. 

As  some  very  material  alterations  in  the  practice, 
with  respect  to  enforcing  compliance  with  decrees  and 
orders,  have  been  recently  introduced,  it  will,  perhaps, 
be  convenient  to  consider,  first,  the  old  mode  of  enforc- 
ing a  decree  or  order;  secondly,  how  far  that  mode 
has  been  altered  or  abolished ;  and  thirdly,  what 
new  remedies  have  been  given  to  the  suitor  for  that 
purpose. 

Formerly  the  first  step  taken  for  the  purpose  of  enforc- 
ing a  decree  or  order  against  parties  of  record,  was  by  issu- 
ing a  writ  of  execution  of  the  decree,  a  copy  of  which  was 
served  upon  the  party  personally,  and  upon  an  affidavit 
of  service  and  of  default,  an  attachment  issued ;  after 
which  the  subsequent  process  was  by  writ  of  proclama- 
tion, commission  of  rebellion,  sergeant-at-arms,  and 
sequestration.  By  the  10th  order,  26  Aug.  1841,  how- 
ever, as  amended  by  the  10th  order,  11  April,  J  842,  it 
is  ordered,  "  that  no  writ  of  execution  shall  hereafter 
be  issued  for  the  purpose  of  requiring  or  compelling 
obedience  to  any  order  or  decree  of  the  High  Court  of 
Chancery ;"  and  by  the  6th  id.  it  is  also  ordered,  "  that 
no  writ  of  attachment  with  proclamations,  nor  any  writ 
of  rebellion,  be  hereafter  issued  for  the  purpose  of  com- 
pelling obedience  to  any  process,  order,  or  decree  of  the 
Court."  ' 

Formerly  a  great  distinction  was  also  made  in  the 
mode  of  enforcing  orders  against  parties  of  record  and 
parties  not  of  record.  The  first  step  taken  for  this 
purpose,  against  a  person  not  a  party  to  the  suit,  was 
to  serve  him  with  a  copy  of  the  order  ;  after  which,  if 
he  neglected  to  comply  therewith,  an  order  nisi  was 
obtained  for  the  party  to  perform  the  order  within  a 
limited  time  or  stand  committed,  and  upon  service 
thereof  and  default,  an  order  absolute  was  obtained  for 
his  committal ;  but  there  the  process  stopped,  as  no  se« 
questration  could  be  obtained  against  a  person  not  a  party 
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to  the  suit.^  By  the  15th  ord.,  26  Aug.  1841,  however, 
ibis  distinction  is  now  abolished,  it  being  ordered,  '^  that 
every  person  not  being  a  party  in  any  cause,  who  has 
obtained  an  order,  or  in  whose  favour  an  order  shall 
have  been  made,  shall  be  entitled  to  enforce  obedience  to 
Boch  order  by  the  same  process  as  if  he  were  a  party  to 
the  cause ;  and  every  person,  not  being  a  party  in  any 
taose,  against  whom  obedience  to  any  order  of  the  Court 
may  be  enforced,  shall  be  liable  to  the  same  process  for 
enforcing  obedience  to  such  order  as  if  he  were  a  party 
to  the  cause." 

By  the  foregoing  orders  it  will  be  perceived  that  the 
writ  of  execution,  as  well  as  the  writ  of  proclamation 
and  commission  of  rebellion,  are  entirely  abolished* 
The  only  process,  therefore,  now  to  be  adopted  for  the 
purpose  of  enforcing  decrees  and  orders,  under  the  old 
practice,  is  either  by  writ  of  attachment,  sergeant-at- 
arms,  and  sequestration,  or  by  writ  of  assistance. 

Serving  copy  of  decree7\  The  first  step,  however,  ne- 
cessary to  be  taken,  previous  to  any  of  the  foregoing 
proceedings  being  adopted,  is  to  serve  the  party  against 
whom  the  decree  or  order  has  been  obtained  with  a  copy 
thereof,  pursuant  to  the  10th  order,  11  April,  1842,  by 
which  it  is  ordered,  "  that  the  party  required  by  any 
order  or  decree  to  do  any  act,  shall,  upon  being  duly 
served  with  such  order  or  decree,  be  held  bound  to  do 
audi  act  in  obedience  to  the  order  or  decree." 

By  the  12th  id.  it  is  also  ordered,  "that  every  order 
M  decree  requiring  any  party  to  do  an  act  thereby  ordered, 
shall  state  the  time,  or  the  time  after  service  of  the 
order  or  decree,  within  which  the  act  is  to  be  done ;  and 
that  upon  the  copy  of  the  order  or  decree  which  shall  be 
served  upon  the  party  required  to  obey  the  same  there 
shall  be  endorsed  a.  memorandum  in  the  words  or  to  the 
efifect  following,  viz  :  "If  you,  the  within-named  A. B.. 
neglect  to  obey  this  order  (or  decree)  by  the  time  therein 
limited,  you  will  be  liable  to  be  arrested  under  a  writ  of 
aUadunent  issued  out  of  the  High  Court  of  Chancery, 
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or  by  the  sergeant-at^arms  attending  the  same  Court, 
and  also  be  liable  to  have  your  estate  sequestered  for  the 
purpose  of  compelling  you  to  obey  the  same  order  (or 
decree)." 

Having  drawn  up,  pcLSsed,  and  entered  the  decree, 
as  previously  directed,  make  as  many  fair  copies  thereof 
on  brief  paper  as  there  are  parties  against  whom  it  is 
to  be  enforced,  and  indorse  each  copy  with  a  memO' 
randum  as  directed  by  the  I2th  order ;  after  which 
serve  a  copy  upon  each  party  personally,  at  the  same 
time  producing  the  original  decree. 

Attachment.']  If  any  party,  who  is  by  an  order  or 
decree  ordered  to  pay  money,  or  to  do  any  other  act  in 
a  limited  time,  shall,  after  due  service  of  such  order  or 
decree,  refuse  or  neglect  to  obey  the  same  according  to 
the  exigency  thereof,  the  party  prosecuting  such  order 
or  decree  shall,  at  the  expiration  of  the  time  limited 
for  the  performance  thereof,  be  entitled  to  a  writ  or 
writs  of  attachment  against  the  disobedient  party  (11th 
order,  11  April,  1842). 

If  upon  the  expiration  of  the  time  limited  by  the 
order  or  decree,  the  party  has  neglected  to  comply  there- 
with, draw  up  an  affidavit  of  service  thereof  and  of 
default  {see  Form,  p.  14,  Appendix)  ;  after  which 
prepare  a  writ  of  attachment  and  prcedpe  in  the  usual 
way ^  as  previously  directed  (see  ante,  "  Process  of  Con- 
tempt,^ ).  Take  the  writ,  praecipe,  and  affidavit  to  the 
Clerk  of  the  Records  and  Writs  in  whose  division  the 
suit  is,  who  will  swear  and  fie  the  affidavit,  for  which 
you  pay  1$.  6rf.,  and  at  the  same  time  he  will  seal  the 
writ  and  file  the  prcedpe.  Pay  him  £l.  If  the  order 
is  for  payment  of  money  into  Court,  the  Accountant- 
General's  certificate  of  non-payment  must  be  obtained. 
The  attachment  is  not  bailable  (Harr.  120),  but  is  exe- 
cuted and  returned  in  the  usual  way  (see  ante,  "  Pro- 
cess of  Contempt"). 

If  a  person  having  privilege  of  peerage  or  parliament, 
Degleots  to  comply  with  a  decree  or  order,  instead  of 
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proceeding  against  him  by  attachment^  a  sequestration 
nm  and  absolute  must  be  obtained,  as  preyiously  di- 
rected (see  "  Process  of  Contempt"). 

When  a  decree  is  obtained  against  a  corporation,  in- 
stead of  proceeding  by  attachment,  a  distringas  is  issued, 
which  is  followed  by  sequestration,  in  the  usual  way 
(see  "  Process  of  Contempt"). 

SeqiieitroHon.']  In  case  the  party  be  taken  or  detained 
in  custody  under  the  writ  of  attachment,  without  obey- 
ing the  order  or  decree,  then  the  party  prosecuting  the 
same  order  or  decree  shall,  upon  the  sheriff's  return  that 
the  party  has  been  so  taken  or  detained,  be  entitled  to 
a  commission  of  sequestration  against  the  estate  and 
eflfects  of  the  disobedient  party  (11th  ord.  11  April, 
1842).  For  this  purpose  he  must  be  brought  up  by 
Meas  corpus,  and  will  be  thereupon  turned  over  to  the 
Queen's  prison,  after  which  the  sequestration  issues  as 
of  course  (see  **  Process  of  Contempt"). 

If  the  sheriff  returns  non  est  inventus  to  the  attach- 
ment, the  party  prosecuting  the  order  or  decree  is  en- 
titled, at  his  option,  either  to  a  commissicm  of  seques- 
tration in  the  first  instance,  or  otherwise  to  an  order  for 
tlie  sergeant-at-arms,  and  to  such  otiier  process  as  he 
hath  hitherto  been  entitled  to  upon  a  return  non  est 
^*9entug  made  by  the  commissioners  named  in  a  com- 
misBion  of  rebellion  issued  for  the  non -performance  of  an 
order  or  decree  (11th  order,  1 1  April,  1842). 

Writ  of  assistance,]  Upon  due  service  of  a  decree 
or  order  for  delivery  of  possession,  and  upon  proof  made 
of  demand  and  refusal  to  obey  such  order,  the  party 
prosecuting  the  same  is  entitled  to  an  order  for  a  writ  of 
assistance  (13th  ord.,  26  Aug.  1841). 

To  obtain  the  order  for  this  writ  a  copy  of  the 
decree  must  be  served  upon  the  defendant  as  previously 
directed,  and  a  demand  of  possession  must  be  made, 
either  by  the  plaintiff  or  some  one  duly  authorized^  by 
f(wer  of  attorney,  after  which  an  affidavit  of  service 
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or  by  the  sergeant-at-arms  attending  the  same  Court, 
and  also  be  liable  to  have  your  estate  sequestered  for  the 
purpose  of  compelling  you  to  obey  the  same  order  (or 
decree)." 

Having  drawn  up,  passed,  and  entered  the  decree, 
as  previously  directed,  make  as  many  fair  copies  thereof 
on  brief  paper  as  there  are  parties  against  whom  it  is 
to  be  enforced,  and  indorse  each  copy  with  a  memo- 
randum a^  directed  by  the  \2th  order;  after  which 
serve  a  copy  upon  each  party  personally,  at  the  same 
time  producing  the  original  decree. 

Attachment.']  If  any  party,  who  is  by  an  order  or 
decree  ordered  to  pay  money,  or  to  do  any  other  act  in 
a  limited  time,  shall,  after  due  service  of  such  order  or 
decree,  refuse  or  neglect  to  obey  the  same  according  to 
the  exigency  thereof,  the  party  prosecuting  such  order 
or  decree  shall,  at  the  expiration  of  the  time  limited 
for  the  performance  thereof,  be  entitled  to  a  writ  or 
writs  of  attachment  against  the  disobedient  party  (11th 
order,  11  April,  1842). 

If  upon  the  expiration  of  the  time  limited  by  the 
order  or  decree,  the  party  has  neglected  to  comply  there- 
with, draw  up  an  affidavit  of  service  thereof  and  of 
default  {see  Form,  p.  14,  Appendix) ;  after  which 
prepare  a  writ  of  attachment  and  praecipe  in  the  usual 
way,  as  previously  directed  (see  ante,  "  Process  ofCon^ 
tempt,  ).  Take  the  writ,  praecipe,  and  affidavit  to  the 
Clerk  of  the  Records  and  Writs  in  whose  division  the 
suit  is,  who  will  swear  and  file  the  affidavit,  for  which 
you  pay  Is.  6d.,  and  at  the  same  time  he  will  seal  the 
writ  and  file  the  praecipe.  Pay  him  £l.  If  the  order 
is  for  payment  of  money  into  Court,  the  Accountant- 
General's  certificate  of  non-payment  must  be  obtained. 
The  attachment  is  not  bailable  (Harr.  120),  but  is  exe- 
cuted and  returned  in  the  usual  way  (see  ante,  "  Pro- 
cess of  Contempt"). 

If  a  person  having  privilege  of  peerage  or  parliament, 
neglects  to  comply  with  a  decree  or  order,  instead  of 
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proceeding  against  him  by  aitachineni^  a  sequestration 
ntfi  and  absolute  must  be  obtained,  as  preyiously  di- 
lected  (see  "  Process  of  Contempt"). 

When  a  decree  is  obtained  against  a  corporation,  in- 
stead of  proceeding  by  attachment,  a  distringas  is  issued, 
which  is  followed  by  sequestration,  in  the  usual  way 
(see  •*  Prooess  of  Contempt"). 

SequestroHonJJi  In  case  the  party  be  taken  or  detained 
in  custody  under  the  writ  of  attachment,  without  obey- 
ing the  order  or  decree,  then  the  party  prosecuting  the 
same  order  or  decree  shall,  upon  the  sheriff's  return  that 
the  party  has  been  so  taken  or  detained,  be  entitled  to 
a  commission  of  sequestration  against  the  estate  and 
effects  of  the  disobedient  party  (11th  ord.  11  April, 
1842).  For  this  purpose  he  must  be  brought  up  by 
habeas  corpus,  and  will  be  thereupon  turned  over  to  the 
Qiteen^s  prison,  after  which  the  sequestration  issues  as 
of  course  {see  **  Process  of  Contempt**). 

If  the  sheriff  returns  nonest  inventus  to  the  attach- 
ment, the  party  prosecuting  the  order  or  decree  is  en- 
titled, at  his  option,  either  to  a  commissitm  of  seques- 
tration in  the  first  instance,  or  otherwise  to  an  order  for 
the  sergeant-at-arms,  and  to  such  otiier  process  as  he 
hath  hitherto  been  entitled  to  upon  a  return  non  est 
^ventus  made  by  the  commissioners  named  in  a  com- 
misBion  of  rebellion  issued  for  the  non -performance  of  an 
order  or  decree  (11th  order,  1 1  April,  1842). 

Writ  of  €usistance.]  Upon  due  service  of  a  decree 
or  order  for  delivery  of  possession,  and  upon  proof  made 
of  demand  and  refusal  to  obey  such  order,  the  party 
prosecuting  the  same  is  entitled  to  an  order  for  a  writ  of 
lasistance  (13th  ord.,  26  Aug.  1841). 

To  obtain  the  order  for  this  writ  a  copy  of  the 
decree  must  be  served  upon  the  defendant  as  previously 
directed,  and  a  demand  of  possession  must  be  made, 
^ther  by  the  plaintiff  or  some  one  duly  authorized^  by 
fdVfer  of  attorney,  after  which  an  affidavit  of  service 
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of  the  decree  and  of  demand  and  non-compliance  must 
be  made  and  fled,  and  an  office  copy  obtained,  upon 
which  counsel  moves,  and  if  the  order  is  granted^ 
it  is  drawn  up  in  the  usual  way  (see  poste.  '^  Mo- 
tions'*). 

Formerly  the  writ  was  prepared  by  the  clerks  in 
Court,  but  in  future  it  is  to  be  prepared  by  the  solicitor 
(16th  ord.,  26  Oct.  1842).  It  must  be  indorsed  with 
the  solicitor's  name  and  address  (17th  id.),  after  which 
it  must  be  sealed  by  the  Clerk  of  the  Record  and  Writs 
(4th  id.),  and  in  these  respects  the  same  observations 
will  apply  as  in  the  case  of  an  attachment  (ante,  p.  31). 
A  praecipe  must  abo  be  prepared  and  left  with  the  Clerk 
of  the  Records  and  Writs  at  the  time  of  sealing  the 
writs.  Obtain  a  writ,  which  may  be  had  at  the  law  sta- 
tioner's and  fill  it  in  as  in  Form  p.  40,  Appendix,  and 
on  the  back  indorse  the  name  and  address  of  the  solicitor 
and  agent,  after  which  prepare  a  prcecipe  on  a  slip  (^ 
paper  {see  Form,  p.  41,  Appendto!).  Take  the  wriS^ 
prcBcipe,  and  order  to  the  Clerk  of  the  Records  and  Writs 
in  whose  division  the  suit  is,  and  he  will  seal  the  writ  and 
file  the  proBcipe  and  order.     Pay  him  £  1 . 

The  writ  is  directed  to  the  sheriff  of  the  county  in 
which  the  lands  lie,  and  authorises  him  to  enter  the 
premises  and  eject  the  defendant,  and  put  the  plaintiff  in 
possession,  which,  upon  the  writ  being  forwarded  to 
him,  he  will  proceed  to  do. 

Fieri  Facias  and  Elegit.']  By  the  1  &  2  Vict., 
c.  110,  and  the  orders,  10  May,  18S9,  issued  in  pur- 
suance thereof,  an  entirely  new  remedy  and  form  oi 
process  is  given  to  the  suitor,  for  the  purpose  of  obtain- 
ing satisfaction  of  any  pecuniary  demand,  to  which  he 
may  be  entitled  under  a  decree  or  order  of  the  Court. 

By  section  20  of  this  Act,  it  is  enacted,  ^'  That  sucl 
new  or  altered  writs  shall  be  sued  out  of  the  Courts  o: 
Law,  Equity,  and  Bankruptcy,  as  may  by  such  Conrtf 
respectively  be  deemed  necessary  or  expedient  for  givin| 
effect  to  the  provisions  hereinbefore  contained,  and  ii 
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such  fonns  as  the  judges  of  such  Courts  respectively 
diall  from  time  to  time  think  fit  to  order ;  and  the  eze« 
cation  of  such  writs  shall  he  enforced  in  such  and  the 
same  maimer  as  the  execution  of  writs  of  execution  is 
BOW  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  cases  will  admit ;  and  that  any  existing  writ  the 
form  of  which  shall  he  in  any  manner  altered  in 
puisuance  of  this  act,  shall  nevertheless  be  of  the  same 
force  and  virtue  as  if  no  alteration  had  been  made 
therein,  except  so  far  as  the  effect  thereof  may  be  varied 
by  this  act.'' 

In  pursuance  of  this  act,  it  is,  by  the  1st  order,  10th 
May,  1839,  ordered,  'Uhat  every  [person  to  whom  in 
any  cause  or  matter  pending  in  this  Court,  any  sum  of 
money  or  any  costs  have  been  ordered  to  be  paid,  shall 
after  the  lapse  of  one  month  from  the  time  when  such 
order  for  payment  was  duly  passed  and  entered,  be 
entitled  by  his  clerk  in  Court  to  sue  out  one  or  more 
writ  or  writs  of  fieri  facias,  or  writ  or  writs  of  elegit,  of 
the  form  hereinafter  stated,  or  as  near  thereto  as  the  cir- 
cumstances of  the  case  may  require." 

It  ynll  be  perceived  that  the  ordinary  remedies  of 
the  Court  for  enforcing  compliance  with  a  decree  or 
order,  are  not  superseded  by  the  foregoing  act  and 
orders,  which  are  only  applicable  in  cases  where  money 
or  costs  are  ordered  to  be  paid.  In  all  other  cases  the 
decree  must  be  enforced  by  the  old  process. 

Upon  every  order  on  which  such  writs  are  issued  the 
entenng  clerk  is,  at  the  request  of  the  party  leaving  the 
same,  to  mark  the  day  of  the  month  and  year  on  which 
the  same  is  left  for  entry,  and  no  writ  of  fieri  facias  or 
elegit  shall  be  sued  out  upon  any  such  order,  unless  the 
date  of  such  entry  shall  be  so  marked  thereon  (2nd 
ord.  10  May,  1839). 

On  every  such  writ  of  fieri  facias  and  elegit  there 
must  be  indorsed  the  words,  "  By  the  Court,"  and  also 
thereunder  the  calling  and  place  of  residence  of  the  party 
against  whom  such  writ  shall  be  issued,  and  also  the  name 
fii  residence  or  place  of  business  of  the  solicitor  at  whose 


140  THE  DECREB. 

instance  the  same  shall  be  issned,  and  the  name  of  the 
derk  in  Court  issuing  the  same,  and  that  every  radi 
writ  be  also  indorsed  for  the  sum  to  be  levied  according 
to  the  form  used  upon  like  writs  issuing  out  of  the 
superior  Courts  of  Common  Law  (5th  id). 

These  writs  were  formerly  prepared  by  the  clerk  in 
Court  upon  your  furnishing  him  with  the  necessary  in* 
structions.  They  are  in  future,  however,  to  be  prepared 
by  the  solicitor  (16'th  ord..  26  Oct.  1842),  and  must 
afterwards  be  sealed  by  the  Clerk  of  the  Records  and 
Writs  (4th  id.),  and  at  the  same  time  a  praecipe  must  be 
left  with  him.  Obtain  a  tmV,  which  may  be  had  at 
the  law  stationers^  and  fill  it  in  (see  varunu  Formt^ 
p.  20,  Appendix)^  and  make  the  necessary  indorsements^ 
after  which  prepare  a  proBcipe  on  a  slip  of  paper  {see 
Form^  p.  33,  Appendix).  Take  the  writ,  prtedpey 
and  order,  duly  entered  and  marked,  to  the  Clerk  (^ 
the  Records  and  Writs  in  whose  division  the  suit  iSi 
and  he  will  seal  the  writ  and  file  the  prcBcipe.  Pay  him 
£] .  If  the  order  is  for  payment  of  costs,  the  Master'd 
certificate  thereof  must  be  produced. 

By  the  3rd  ord.  10  May,  1839,  it  is  ordered,  "that 
such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff 
or  other  officer  to  whom  the  execution  of  the  like  writs 
issuing  out  of  the  superior  Courts  of  Common  Law  be- 
longs, and  shall  be  executed  by  such  sheriff  or  other 
officer  as  nearly  as  may  be  in  the  same  manner  in  which 
he  doth  or  ought  to  execute  such  like  writs,  and  such 
writs,  when  returned  by  such  sheriff  or  other  officer^ 
shall  be  delivered  to  the  clerks  in  Court,  by  whom  respec- 
tively they  were  sued  out,  or  be  left  at  their  respective 
seats,  and  shall  thereupon  be  filed  as  of  record  in  the 
office  of  the  Six  Clerks  of  this  Court.  And  that  for  the 
execution  of  such  writs,  such  sheriff  or  other  officer  shaU 
not  take  or  be  allowed  any  fees  other  than  such  as  are 
or  shall  be  from  time  to  time  allowed  by  lawful  autho- 
rity for  the  execution  of  the  like  writs  issuing  out  of  the 
superior  Courts  of  Common  Law." 

As  we  have  already  seen,  all  decreiss  and  orders  of 
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Conrts  of  Equity,  and  fdl  orders  of  the  Lord  Chancellor 
in  matters  of  lunacy,  whereby  any  sum  of  money,  or 
aay  costs,  charges,  or  expences,  shall  be  payable  to  any 
person,  are  to  have  the  effect  of  judgments  in  the  supe- 
rior Courts  of  Common  Law,  and  the  persons  to  whom 
any  such  moneys,  or  costs,  charges  or  expences,  shall  be 
payable,  are  to  be  deemed  judgment  creditors,  within 
the  meaning  of  the  act  (1  &  2  Yic,  c.  110,  sec.  18). 

By  section  11.,  reciting  that  ''whereas  the  existing 
law  is  defective  in  not  providing  adequate  means  for 
enabling  judgment  creditors  to  obtain  satisfaction  from 
the  property  of  their  debtors,  and  it  is  expedient  to  give 
judgment  creditors  more  effectual  remedies  against  the 
le&l  and  personal  estate  of  their  debtors  than  they  pos* 
8688  under  the  existing  law ;"  it  is  enacted,  "  that  it 
shall  be  lawful  for  the  sheriff  or  other  officer  to  whom 
any  writ  of  elegit,  or  any  precept  in  pursuance  thereof, 
shall  be  directed,  at  the  suit  of  any  person,  upon  any 
judgment  which  at  the  time  appointed  for  the  com- 
mencement of  this  act  shall  have  been  recovered,  or 
shall  be  thereafter  recovered  in  any  action  in  any  of  Her 
Majesty's  superior  Courts  at  Westminster,  to  make  and 
deliver  execution  unto  the  party  in  that  behalf  suing  of 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of 
eopyhold  or  customary  tenure,  as  the  person  against 
whom  execution  is  so  sued,  or  any  person  in  trust  for 
him,  shall  have  been  seised  or  possessed  of  at  the  time  of 
entering  up  the  said  judgment,  or  at  any  time  afterwards, 
or  over  which  such  person  shall  at  the  time  of  entering 
up  such  judgment,  or  at  any  time  afterwards,  have  any 
disposing  power,  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit,  in  like 
manner  as  the  sheriff  or  other  ofiicer  may  now  make  and 
deliver  execution  of  one  moiety  of  the  lands  and  tene- 
ments of  any  person  against  whom  a  writ  of  elegit  is 
sued  out;  which  lands,  tenements,  rectories,  tithes, 
lents,  and  hereditaments,  by  force  and  virtue  of  such 
execution,  shall  accordingly  be  held  and  enjoyed  by  the 
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pariy  to  whom  such  execution  shall  be  so  made  and 
delivered,  subject  to  such  account  in  the  Court  out  of 
which  such  execution  shall  have  been  sued  out  as  a 
tenant  by  elegit  is  now  subject  to  in  a  Court  of  Equity: 
provided  always,  that  such  party  suing  out  execution, 
and  to  whom  any  copyhold  or  customary  lands  shall  be 
so  delivered  in  execution,  shall  be  liable  and  is  hereby 
required  to  make,  perform,  and  render  to  the  lord  of  tbe 
manor  or  other  person  entitled,  all  such  and  the  like 
payments  and  services  as  the  person  against  whom  such 
execution  shall  be  issued  would  have  been  bound  to 
make,  perform,  and  render  in  case  such  execution  had 
not  issued  ;  and  that  the  party  so  suing  out  such  exe- 
cution, and  to  whom  any  such  copyhold  or  customaiy 
lands  shall  have  been  so  delivered  in  execution,  shall  he 
entitled  to  hold  the  same  until  the  amount  of  such  pay 
ments,  and  the  value  of  such  services,  as  well  as  the 
amount  of  the  judgment,  shall  have  been  levied :  pro- 
vided also,  that  as  against  purchasers,  mortgagees,  or 
creditors,  who  shall  have  become  such  before  the  tinao 
appointed  for  the  commencement  of  this  act,  such  writ  of 
elegit  shall  have  no  greater  or  other  effect  than  a  writ  rf 
elegit  would  have  had  in  case  this  act  had  not  passed.'' 
By  section  12,  it  is  enacted,   "  that  by  virtue  of  any 
writ  of  fieri  facias  to  be  sued  out  of  any  superior  or 
inferior  Court  after  the  time  appointed  for  the  commence- 
ment of  this  act,  or  any  precept  in  pursuance  thereof 
the  sheriff  or  other  ofl&cer  having  the  execution  thereof 
may  and  shall  seize  and  take  any  money  or  bank  notes, 
(whether  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  of  any  other  bank  or  bankers),  and  any 
cheques,  bills   of  exchange,   promissory  notes,  bondSy 
specialties,  or  other  securities  for  money  belonging  to  ' 
the  person  against  whose  effects  such  writ  of  fieri  &cias 
shall  be  sued  out,  and  may  and  shall  pay  or  deliver  to 
the  party  suing  out  such  execution  any  money  or  ban^ 
notes   which   shall  be   so   seized,  or  a  sufficient  part 
thereof;  and  may  and  shall  hold  any  such  cheques,  bill^ 
of   exchange,  promissory  ndtes,  bonds^  specialties,  .ot 
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oiher  securities  for  money,  as  a  security  or  securities  for 
the  amount  by  such  writ  of  fieri  facias  directed  to  bo 
leried,  or  so  much  thereof  as  shall  not  have  been  other- 
wise levied  and  raised  ;  and  may  sue  in  the  name  of 
such  sheriff  or  other  officer  for  the  recovery  of  the  sun^ 
or  sums  secured  thereby,  if  and  when  the  time  of  pay- 
ment thereof  shall  have  arrived ;  and  that  the  payment 
to  snch  sheriff  or  other  officer  by  the  party  liable  on  any 
such  cheque,  bill  of  exchange,  promissory  note,  bond, 
specialty,  or  other  security,  with  or  without  suit,  or  the 
recovery  and  levying  execution  against  the  party  so 
liable,  shall  discharge  him  to  the  extent  of  such  pay- 
ment, or  of  such  recovery  and  levy  in  execution,  as  the 
case  may  be,  from  his  liability  on  any  such  cheque,  bill 
of  exchange,  promissory  note,  bond,  specialty,  or  other 
secnrity ;  and  such  sheriff  or  other  officer  may  and  shall 
pay  over  to  the  party  suing  out  such  writ  the  money  so 
to  be  recovered^  or  such  psirt  thereof  as  shall  be  sufficient 
to  discharge  the  amount  by  such  writ  directed  to  be 
levied ;  and  if,  after  satisfaction  of  the  amount  so  to  be 
levied,  together  vrith  sheriff's  poundage  and  expences, 
any  surplus  shall  remain  in  the  hands  of  such  sheriff  or 
other  officer,  the  same  shall  be  paid  to  the  party  against 
whom  such  writ  shall  be  so  issued ;  provided  thal^no 
8iich  sheriff  or  other  officer  shall  be  bound  to  sue  any 
party  liable  upon  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty,  or  other  security,  un- 
less the  party  suing  out  such  execution  shall  enter  into 
a  bond,  with  two  sufficient  sureties,  for  indemnifying 
bim  from  all  costs  and  expences  to  be  incurred  in  the 
prosecution  of  such  action,  or  to  which  he  may  become 
liable  in  consequence  thereof,  the  expence  of  such  bond 
to  be  deducted  out  of  any  money  to  be  recovered  in  such 
action." 

Venditioni  ea!pona8,2  By  the  4th  order,  10  May,  1839, 
it  is  ordered,  "  that  if  it  shall  appear  upon  the  return  of 
any  such  writ  of  fieri  facias  as  aforesaid,  that  the  sheriff 
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or  other  officer  bath  by  virtue  of  such  writ,  seized  but  net 
sold,  any  goods  of  the  person  ordered  to  pay  sach 
sum  of  money  or  costs  as  aforesaid,  the  person  to  whom 
such  sum  of  money  or  costs  is  payable,  shall  immedi- 
ately after  such  writ  with  such  return  shall  be  filed  u 
of  record,  be  at  liberty  by  his  clerk  in  Court,  to  sue  out 
a  writ  of  venditioni  expcyncu  in  the  form  hereinafter 
stated,  or  as  near  thereto  as  the  circumstances  of  the 
case  may  require."  This  writ  is  prepared  and  issued 
in  a  similar  manner  to  a  Fieri  Facias  or  Elegit  (m0 
Form^p,  32,  Appendix). 

To  enforce  execution  ofdeeds^  ^c]  By  the  1  Will.  IV^ 
c.  36,  sec.  15,  r.  15,  it  is  enacted,  "that  when  any 
person  shall  have  been  directed  by  any  decree  or  order 
to  execute  any  deed  or  other  instrument,  or  make  a 
surrender  or  transfer,  or  to  levy  a  fine,  or  suffer  a  re- 
covery, and  shall  have  refused  or  neglected  i^  ezecote, 
make,  or  transfer,  or  levy  or  suffer  the  same,  and 
shall  have  been  committed  to  prison  under  process  for 
such  contempt,  oi  being  confined  in  prison  for  any  otbsr 
cause,  shall  have  been  charged  with  or  detained  und^ 
process  f6r  such  contempt,  and  shall  remain  in  Buch 
prison,  the  Court  may,  upon  motion  or  petition,  and 
upon  affidavit  that  such  person  has,  affcer  the  expiration 
of  two  calendar  months  from  the  time  of  his  being  ootn- 
mitted  under,  or  charged  with,  or  detained  under  such 
process,  again  refuse  to  execute  such  deed  or  instrument, 
or  make  such  surrender  or  transfer,  or  levy  or  sufo 
such  fine  or  recovery,  order  or  appoint  one  of  the  Mas- 
ters in  ordinary,  or  if  the  act  is  to  be  done  out  of  London, 
then,  if  necessary,  one  of  the  Masters  extraordinary  to 
execute  such  deed  or  other  instrument,  or  to  make  such 
surrender  or  transfer,  for  and  in  the  name  of  such  person, 
and  to  levy  such  fine  or  suffer  such  recovery  in  his 
name,  and  to  do  all  acts  necessary  to  give  validity  and 
operation  to  such  fine  and  recovery,  and  to  lead  or  de- 
clare the  uses  thereof;  and  the  execution  of  the  said 
deed  or  other  instrument,  and  the  surrender  or  transfer 
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made  by  the  said  Master,  and  the  fine  or  recoyery  levied 
or  Buffered  by  him,  shall  in  all  respects  have  the  same 
fon^  and  validity  as  if  the  same  had  been  executed  or 
made,  levied  or  suffered,  by  the  party  himself;  and 
within  ten  days  after  the  execution  or  making  of  any 
SQch  deed  or  other  instrument,  or  surrender  or  transfer, 
Of  levying  or  suffering  such  fine  or  recovery,  notice 
ihareof  i^all  be  given  by  the  adverse  solicitor  to  the 
party  in  whose  name  the  same  is  executed  or  made; 
and  such  party,  as  soon  as  the  deed  or  other  instrument, 
or  surrender,  transfer,  fine,  or  recovery  shall  be  executed, 
made,  levied,  or  suffered,  shall  be  considered  as  having 
cleared  his  contempt,  except  as  far  as  regards  the  pay- 
ment  of  the  costs  of  the  contempt,  and  shall  be  entitled  to 
be  discharged  therefrom,  under  any  of  the  provisions  of 
this  act  applicable  to  his  case;  and  the  Court  shall 
make  such  order  as  shall  be  just,  touching  the  payment 
of  tbe  costs  of  or  attending  any  such  deed,  surrender, 
instrument,  transfer,  fine,  or  recovery." 

To  enforce  production  of  papers,!^  By  the  16th  id.,  it 
is  enacted,  *^  That  where  a  person  shall  be  committed  for 
>c(mtempt  in  not  delivering  to  any  person  or  persons, 
or  depositing  in  Court  or  elsewhere,  as  by  any  order  may 
be  directed,  books,  papers,  or  any  other  articles  or  things, 
toy  sequestrator  or  sequestrators  appointed  under  any 
commission  of  sequestration  shall  have  the  same  power  to 
seize  and  take  such  books,  papers,  writings,  or  other  articles 
or  things,  being  in  the  eustody  or  power  of  the  person 
against  whom  the  sequestration  issues,  as  they  would 
bave  over  his  own  property ;  and  thereupon  such  articles 
or  things  so  seized  and  taken  shall  be  dealt  with  by  the 
Court  as  shall  be  just ;  and  after  such  seizure  it  shall  be 
lawful  for  the  Court,  upon  the  application  of  the  prisoner, 
or  of  any  other  person  in  the  cause  or  matter,  or  upon 
any  report  to  be  made  in  pursuance  of  this  act,  to  make 
snch  order  for  the  discharge  of  the  prisoner,  upon  such 
terms,  and,  if  it  shall  see  fit,  making  any  costs  in  tHe 
cause,  as  to  the  Court  shall  seem  proper." 

H 


PART   11. 

PARTICULAR  PROCEEDINGS  IN  A  SUIT. 


CHAPTER  I. 

Particular  Bills. 

Besides  the  original  or  ordinaiy  bill,  which  has  aire 
been  treated  of  at  the  commencement  of  this  work,  il 
are  yarious  other  bills,  which  in  particular  cases  it 
quently  becomes  necessary  to  file.  Some  of  these  i 
be  considered  as  original,  and  some  merely  as  huAdea 
or  secondary  bills. 

As  there  are  certain  pecnliarities  attached  to  eacl 
these  bills,  and  as  they  necessarily  vary  according  to 
particular  purpose  for  which  they  are  framed,  it  will 
convenient  to  treat  of  them  separately. 


Section  1. 
bill  of  partition. 


This  is  an  oririnal  bill,  and  is  filed  for  the  purposi 
obtaining  the  juagment  of  the  Court  as  to  the  righti 
parties,  and  the  proportions  to  which  they  are  entiH 
under  a  partition,  and  afterwards  to  procure  a  diyis 
of  such  proportions. 

The  suit  is  proceeded  with  in  the  usual  wai/^  up  to 
decree^  which  either  declares  the  rights  and  prcporth 
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^  the  partie9y  or  directs  a  reference  to  the  Matter^  for 
iHiai  purpose ;  in  which  latter  case^  as  soon  as  he  has 
(mrtained  the  same,  the  cause  is  heard  on  further  di- 
rectumsy  and  a  partition  decreed.  The  decree  directs 
a  partition  and  a  commission  to  issue  to  divide  the 
estate,  and  empowers  the  commissioners  to  examine  wit- 
nesses, and  reserves  farther  directions  and  costs  until  the 
letum  of  the  commission.  Each  party  appearing  hy  a 
separate  solicitor,  is  entitled  to  name  four  persons  as 
commissioners,  and  they  join  and  strike  commissioners^ 
names  in  the  same  manner  as  on  a  commission  to  exa- 
mine witnesses,  except  that  each  set  of  defendants  joins 
and  strikes  names  with  every  other  set  of  defendants  as 
well  as  with  the  plaintiff.  To  save  expense,  it  is  usual 
for  the  parties  to  agree  upon  two  persons  to  act  as  com-  , 
miadoners,  who  are  generally  either  surveyors,  engineers, 
or  other  scientific  persons,  according  to  the  nature  of  the 

Trty  to  be  divided, 
the  commission  directs  vntnesses  to  be  examined, 
k  is  usual  to  give  the  same  notice  to  the  parties  joining, 
as  in  the  case  of  a  commission  to  examine  witnesses. 

The  commis»on  is  made  returnable  immediately,  but 
the  oommissionerB  are  not  limited,  as  in  a  commission  to 
examine  vntnesses,  to  execute  it  before  the  end  of  the 
ton  follovnng  that  in  which  it  is  sealed.  Unlike  a 
commission  to  examine  vntnesses,  it  may  be  executed  in 
or  within  twenty  miles  of  London. 

The  commissioners  may  examine  vntnesses  ore  tenus, 
01  take  their  depositions  in  writing.  Neither  the  com- 
missioners nor  their  clerk  are  sworn.  The  commissioners 
afterwards  allot  the  estates,  and  make  their  return  in 
the  nature  of  a  report,  which  is  accompanied  by  a  plan 
<>f  the  estate  drawn  on  parchment,  or  vellum. 

The  Qommisnon  is  returned  by  a  messeuger,  on  oath, 
ii  the  same  manner  as'  a  commission  to  examine  wit- 


Tfae  party  issuing  the  commission,  afterwards  moves 
to  confirm  the  return  by  orders  nisi  and  absolute,  and 
the  eause  is  set  down  for  hearing  on  certificate,  and 
h2 
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brought  on  in  the  usual  way,  and  an  order  is  made  for  s 
conveyance  of  the  estates  as  allotted,  according  to  the 
certificate  of  the  commissioners. 


Section  2. 
bill  to  perpetuate  testimony. 

This  also  is  an  original  bill,  and  is  filed  for  the  piu* 
pose  of  preserving  the  evidence  of  witnesses  in  cases 
which  cannot  be  immediately  investigated  in  a  Court  of 
Law,  or  where  the  witnesses  are  likely  to  die  or  depart 
from  the  realm. 

By  the  5  &  6  Vic.  c.  69,  sec.  1,  reciting  "That  it 
is  expedient  to  extend  the  means  of  perpetuating  testi- 
mony in  certain  cases,"  it  is  enacted,  "  That  any  petson 
who  would,  under  the  circumstances  alleged  by  him  to 
exist,  become  entitled,  upon  the  happening  of  any  futon 
event  to  any  honour,  title,  dignity,  or  office,  or  to  any 
estate  or  interest  in  any  property,  real  or  personal,  tlw 
right  or  claim  to  which  cannot  by  him  be  brought  to 
trial  before  the  happening  of  such  event,  shall  be  entitled 
from  and  after  the  passing  of  this  act,  to  file  a  bill  ui 
the  High  Court  of  Chancery,  to  perpetuate  any  testi- 
mony which  may  be  material  for  establishing  such 
claim  or  right ;  and  that  all  laws,  rules,  and  regulations, 
not  contrary  to  the  provisions  of  this  act,  now  in  force 
or  in  use  in  suits  to  perpetuate  testimony,  or  respecting 
depositions  taken  in  such  suits,  or  the  punishment  of 
perjury  committed  in  making  such  depositions,  shall  be 
in  force  and  used  and  applied  in  all  suits  to  be  insti- 
tuted under  the  authority  of  this  act,  and  in  respect  to 
depositions  taken  on  such  suits." 

By  section  2  it  is  enacted,  "  that  in  all  suits  which 
may  be  so  instituted  under  the  authority  of  this  act 
touching  any  honour,  title,  dignity,  or  office,  or  any  othet 
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tauitter  or  thing,  in  which  Her  Majesty,  her  heirs  or 
successors,  may  have  any  estate  or  interest,  it  shall  be 
lawful  to  make  the  Attorney  General  for  the  time  be- 
ing a  party  defendant  thereto;  and  that  in  all  pro- 
ceedings in  which  the  depositions  taken  in  any  such 
suit  in  which  the  Attorney  General  for  the  time  being 
was  so  made  a  defendant,  may  be  offered  in  evidence, 
such  depositioiis  may  be  admissable  notwithstanding  any 
objection  to  such  depositions  upon  the  ground  that  Her 
Majesty,  her  heirs,  or  successors,  were  not  parties  to  the 
suit  in  which  such  depositions  were  taken." 

The  bill  must  state,  that  no  action  can  be  immediately 
bionght,  otherwise  it  is  demurrable  [AngeLl  v.  Angell^ 
1  Sim.  and  S.  83).  The  suit  is  proceeded  with  in  the 
^mal  way^  and  as  soon  as  the  replication  is  filed^  and  a 
nifoena  to  rejoin  served^  a  commission  for  the  examina- 
^  of  the  witnesses  is  issued^  executed^  and  returned  as 
pmiously  directed  {ante^  p,  91 ). 

The  Court  will  not  permit  the  depositions  to  be  pub- 
fished  except  in  support  of  a  suit  or  action,  and  then 
<n)ly  after  llie  death  of  the  witness,  or  in  case  of  his  being 
si(x,  or  incapable  of  travelling,  or  being  prevented  by 
^dent  from  attending  to  be  examined  {Morrison  v. 
irnoldy  19  Ves.  670).  To  obtain  tlie  order  to  pub- 
bh  the  depositions,  a  notice  of  motion  is  given,  and 
the  motion  must  be  supported  by  an  affidavit  showing 
that  the  depositions  are  necessary  to  be  made  use  of  on 
ih  plaintiff* 8  behalf,  and  that  the  witnesses  are  dead, 
or  so  aged,  or  infirm,  that  they  cannot  travel  to  give 
evidence  without  danger  of  life,  or  that  they  will  be 
^  of  the  realm  at  the  time  of  the  trial.  The  defen- 
dant is  entitled  to  examine  witnesses  under  the  p1aintifi''s 
commission  (Abergavenny  y.  Powell^  1  Mer.  434). 

After  the  commission  is  returned,  there  is  an  end  of 
the  suit ;  for  as  the  bill  does  not  pray  relief  the  cause  is 
sever  brought  to  a  hearing. 

If  the  defendant  stands  out  all  process  of  contempt  for 
want  of  answer,  instead  of  the  bill  being  taken  pro  con^ 
fessoy  the  Court  will  grant  an  order  for  a  commission  to 
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examine  witnesses  (Lancaster  v.  Lancaster^  6  Sim. 
439). 

The  bill  may  be  dismissed  by  the  defendant  for  wuit 
of  prosecution  at  any  time  before  replication  and  exam- 
ination (Anon,  2  Yes.  498) ;  but  after  that  the  motion 
is,  that  the  plaintifiP  may  proceed  to  perfect  the  examina- 
tion of  his  witnesses  within  a  given  time,  or  that  he 
may  pay  the  defendant's  costs  {Wri^^ht  v.  TaAam, 
2  Sim.  459). 

As  soon  as  the  commission  is  executed,  the  defendant 
is  entitled  to  apply  for  his  costs,  upon  the  simple  allega- 
tion that  he  did  not  examine  any  witnesses  (Fkmlds 
V.  Midgleyy  1  V,  &  B.  138).  This  is  a  moticm  as 
of  course. 


Section  3. 
bill  for  specific  performance. 

The  Court  has  power  to  enforce  the  specific  perform- 
ance of  agreements,  either  by  parol  or  in  writing  •  and 
where  a  suit  is  instituted  for  this  purpose  by  a  vendor 
against  a  purchaser,  and  the  only  question  in  dispute  is 
on  the  title,  the  cause  need  not  be  brought  to  a  hearing, 
but  the  Court,  on  motion,  will  order  a  reference  to  tm 
Master  thereon,  even  before  the  defendant  has  filed  his 
answer  (Balmanno  v.  Lumley^  t  V.  &  B.  224)  ;  but  if 
any  other  objection  be  raised,  it  is  matter  for  a  hearing 
of  the  cause  {Gordon  v.  BalU  1  Sim.  &  S.  178). 

The  suit  is  proceeded  with  in  the  usual  way^  and  if 
a  reference  of  title  is  desired,  an  order  for  such  pur- 
pose is  obtained  upon  motion,  notice  of  which  must  be 
served  upon  the  opposite  party,  and  the  order  is  drawn 
up,  passed,  and  entered  in  the  usual  way,  A  aqfy  of 
the  ordering  part  thereof,  and  of  the  abstract  of  title 
is  then  left  with  the  Master,  together  with  written  ob- 
jections to  the  title,  which  objections  are  afterwards 
argued  before  him,  either  by  the  solicitors,  or  by  cmtn- 
sel,  and  thereupon  the  Master  makes  his  report.     If 
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the  pnrcliaser  does  not  leave  the  abstract  with  the  Mas- 
ter, the  vendor  takes  out  a  warrant  for  hun  to  do  so ; 
and  if  he  makes  default,  the  vendor  may  furnish  the 
Master  with  a  copy  of  the  abstract,  the  costs  of  which 
are  allowed  as  costs  in  the  cause. 

The  plunliff  is  entitled  to  the  opportunity  of  making 
OQt  a  better  title  before  the  Master,  and  the  defendant 
bas  a  right  to  further  inquiries  beyond  the  objections 
arising  on    the    abstract   {Jenkins  v.  Hiles^   6   Yes. 

m). 

llie  reference  has  all  the  effect  of  a  decree,  and  pre- 
Tents  the  defendant  dismissing  the  bill  for  want  of  pro- 
aecution  {Biscoe  v.  Brett^  2  Ves.  &  B.  377)- 

If  the  parties  are  dissatisfied  with  the  Master's  report, 
they  bring  in  objections  and  take  exceptions  in  the 
usual  way  (see  poste,  ^'  Report").  If  exceptions  taken 
to  the  report  of  a  good  title  are  overruled,  other  objec 
tions  cannot  be  made;  but  if  exceptions  are  allowed 
and  a  new  abstract  of  title  is  delivered,  further  ob- 
jections may  be  brought  in  {Brooke  v. ,  4  Madd. 

I     212). 

I  when  tiie  reference  has  been  made  under  a  decree,  if 
the  Master  reports  a  good  title,  the  cause  is  set  down  on 
farther  directions,  and  a  reference  back  to  the  Master 
is  directed  to  take  an  account  of  principal  and  interest 
doe  on  the  purchase-money,  and  the  defendant  is  ordered 

\     to  pay  the  same  upon  the  plaintiff  executing  a  proper 

[     Qonveyance^  to  be  settled  by  the  Master  if  the  parties 

I     disagree. 

When  the  reference  has  been  directed  on  motion,  and 
the  Master  reports  a  good  title,  it  is  not  necessary  to  set 
ibe  cause  down  on  further  directions,  but  an  order  is 
made  upon  motion  that  the  purchaser  may  pay  his 
porohase-money  within  a  certain  time,  and  the  defendant 
is  served  with  the  order,  and  on  failing  to  comply  there- 
^b,  an  attachment  is  issued  against  him,  and  he  is 
proceeded  against  in  the  usual  way  (see  '^  Enforcing 
Decrees,"  ante). 
If  the  Master  reports  against  the  title,  and  the  plain- 
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tiff  does  not  except  to  the  report,  the  defendant  may 
move  on  notice  to  dismiss  the  bill  with  costs  (  Walten 
V.  Pymauy  19  Ves.  351.) 


Section  4. 

BILL   of  DISGOTERY. 

This  is  an  original  bill,  and  is  filed  for  the  purpose  of 
obtaining  a  discovery  of  facts  in  the  defendant's  know- 
ledge, or  of  deeds  or  other  documents  in  his  custody. 
It  is  generally  in  aid  of  some  other  Court,  and  to  enal^ 
the  plaintiff  to  prosecute  or  defend  an  action  at  law  or 
other  proceeding,  before  a  jurisdiction  not  having  power 
to  compel  a  discovery  upon  oath. 

Generally  speaking,  the  bill  does  not  seek  a  relief; 
but  when  it  is  filed  for  the  discovery  of  a  deed,  if  relief 
is  prayed  as  well  as  discovery,  the  plaintiff  must  make 
an  affidavit  that  he  has  not  the  deed  in  question  in  his 
custody  (see  Form,  p.  15,  Appendix),  which  affidavit  is 
annexed  to  and  filed  with  the  bill  {Nicholson  v.  PattSon, 
1  Vem.  310).  The  suit  is  afterwards  prosecuted  in  the 
ordinary  manner. 

If  the  defendant,  upon  being  served  with  a  subpcena, 
is  in  contempt  for  want  of  appearance,  upon  an  attach- 
ment being  sealed  (and  which  need  not  be  executed), 
the  plaintiff  is  entitled  to  move  for  the  common  injunc- 
tion to  stay  execution  in  the  usual  way  (see  poste,  **  In- 
junctions"), which,  upon  notice  of  motion,  supported 
by  an  affidavit,  may  be  extended  to  stay  trial  of  the 
action  at  law.  If  the  defendant  has  appeared,  but 
neglects  to  put  in  his  plea,  answer,  or  demurrer,  within 
eight  days  after  appearance,  whether  in  a  town  or  country 
cause,  the  plaintiff  is  entitled,  upon  motion  as  of  course, 
to  the  injunction  (10th  ord.,  21  Dec.  1833). 

If  the  plaintiff  has  witnesses  abroad  whose  testimony 
he  is  desirous  of  using  at  law,  he  is  entitled  to  a  com- 
mission for  their  examination,  and  that  notwithstanding 
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he  has  no  right  to  a  discovery  from  the  defendant 
{JHwrpe  v.  Mcicauley^  5  Madd.  2 18).  It  is  not  neces- 
Huy  to  wait  until  the  defendant  has  filed  his  answer 
{Noble  V.  Garlandy  Coop.  223) ;  but  the  motion  can- 
not be  made  until  the  defendant  is  in  contempt  for 
want  of  appearance,  or  has  neglected  to  put  in  his 
answer,  plea,  or  demurrer,  within  eight  days  after 
appearance  {King  y.  Allen^  4i  Madd.  247).  If  the 
defendant  files  his  answer  within  eight  days  after 
appearance,  the  motion  is  made  upon  the  merits  dis- 
closed in  the  answer  {Cheminant  v.  De  la  Cour^  1  Madd. 
208).  The  motion  is  made  in  the  usual  way,  but  must 
he  supported  by  an  affidavit  showing  that  the  commis- 
um  is  not  for  delays  and  that  the  plaintiff  cannot  safely 
Jfnceed  to  trial  without  the  testimony  of  the  witness. 
The  commission  is  issued  and  executed  in  the  ordinary 
manner  as  previously  directed  {atite  p,  97)* 

If  the  depositions  are  required  to  be  used  at  law,  a 
motion  must  be  made  upon  notice,  supported  by  an 
iffidayit  of  the  depositions  being  necessary,  for  an  order 
to  pablish  them. 

When  the  bill  does  not  pray  relief,  the  cause  is  never 
brought  to  a  hearing ;  and  the  defendant  cannot  move 
to  &miss  the  suit  ( Woodcock  v.  King^  1  Atk.  286), 
but  upon  filing  his  answer  he  may,  as  soon  as  it  is 
deemed  sufficient,  move  for  an  order,  as  of  course,  for 
bis  costs  of  suit. 

Where  a  commission  issues,  the  defendant  cannot 
move  for  his  costs  until  the  return  of  the  commission 
(Anon.  8  Ves.  69),  and  if  he  examines  in  chief  instead 
of  confining  himself  to  cross-examination,  he  is  not  en- 
titled to  any  costs,  except  as  to  discovery  (ibid.). 

If  the  plaintiff  neglects  to  return  his  commission 
within  a  reasonable  time,  the  defendant  should  move 
that  the  plaintiff  may  proceed  to  perfect  the  examina- 
tion of  his  witnesses  in  a  given  time,  or  that  he  may  be 
^iideied  to  pay  defendant  s  costs  (  Wright  v.  Tatham^ 
2  Sim.  459). 

Since  the  passing  of  ^he  Act  1  Will.  lY.,  c.  22,  by 
h5 
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which  Courts  of  Law  are  empowered  to  examine  wit- 
nesses by  commission,  it  is  very  rare  that  commissioiifl 
for  the  examination  of  witnesses  in  aid  of  actions  at  law 
issue  from  the  Court  of  Chancery. 


Section  5. 

BILL  OF   FORECLOSURE. 

This  also  is  an  original  bill,  and  is  filed  by  a  mort' 
gagee,  where  the  deed  contains  no  power  of  sale,  for  the 
purpose  of  obtaining  the  direction  of  the  Court  for  pay- 
ment of  his  principal  and  interest  money,  or  in  de&olt 
that  the  mortgagor  may  be  foreclosed  from  the  equity  ol 
redemption  to  the  estate. 

The  proceedings  are  conducted  in  the  usual  tcHiy, 
and  upon  the  cause  being  heard^  a  decree  is  mmde 
directing  a  reference  to  the  Master  to  take  an  account 
of  principal  and  interest^  and  for  the  taxation  of  the 
mortgagee's  costs ;  in  pursuance  of  which  the  plaintiff 
carries  in  before  the  Master  a  charge^  shortly  stating 
the  substance  of  the  mortgage  deed  and  the  amount  oj 
principal  and  interest  due  thereon.  The  interest  u 
calculated  up  to  the  day  on  which  the  Master  directs 
payment  to  be  made,  and  which  is  six  months  after  the 
date  of  the  report.  The  plaintiff  also  taxes  his  cos/f , 
and  thereupon  the  Master  makes  his  report,  andjlnds 
what  is  due  for  principal,  interest,  and  costs,  and  ap* 
points  a  time  and  place  for  payment  thereof.  The 
Master's  report  is  afterwards  filed,  and  is  confirmed 
by  orders  nisi  and  absolute  in  the  usual  way  (jsee  poste^ 
*'  Report "),  unless  the  defendant  will  consent  to  Con- 
firm it  absolutely  in  the  first  instance. 

If  the  mortgage-money  is  not  paid  at  the  time  ap- 
pointed, the  plaintiff  is  entitled  on  motion  as  of  course^ 
and  upon  jproduction  of  an  affidavit  of  due  attendance 
and  of  non-payment  of  the  money,  to  an  order  that  the 
defendant  ihay  be  absolutely  foreclosed  from  all  eqnify 
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fi  redemption  in  the  mortgaged  premises.  This  order 
need  not  be  served.  If  the  mortgagee  cannot  attend  to 
leoeive  the  money,  he  may  authorize  some  one  by  power 
of  attorney  to  receive  it  for  him,  in  which  case  the  affi- 
davit is  made  by  such  person. 

Upon  a  fit  case  being  made  out,  the  Court  will  en- 
large the  time  appointed  for  pajrment  of  principal, 
interest,  and  costs  (Edwards  v.  Cunliffe^  1  Madd.  287). 
Vw  this  purpose  a  notice  of  motion  must  be  served  by 
the  defendant  upon  the  opposite  party  ^  and  if  the  order 
is  granted,  it  is  referred  back  to  the  Master  to  com- 
pite  subsequent  interest^  and  for  the  taxation  of  the 
subsequent  costs  of  the  mortgagee  and  to  extend  the 
Hme  accordingly. 

Formerly,  a  foreclosure  suit  could  not  be  heard  as  a 
diort  cause,  unless  by  the  consent  of  the  defendant,  but 
BOW,  by  the  4th  order,  9th  May,  1839,  it  is  ordered, 
"  That  foreclosure  causes  when  ready  for  hearing,  may 
be  ordered  to  be  advanced  for  hearing  under  the  same 
einmmstances,  and  subject  to  the  same  rules  as  other 
causes  may  be  ordered  to  be  so  advanced/'  The  mo- 
tkm  should  be,  *^  that  the  cause  may  be  advanced  for 
hearing"  simply,  and  not  ^*  that  it  may  be  heard  as  a 
short  cause."  The  costs  of  the  motion  must  be  borne 
hy  the  plaintifiP  {Broome  v.  Lockhart,  10  Sim.  420). 

By  the  7  Geo.  II.,  c.  20,  if  the  defendant  is  desirous 
of  redeeming  the  estate,  the  Court  is  empowered  before 
the  cause  is  brought  to  a  hearing,  to  make  such  order  or 
decree  as  the  Court  could  have  made  if  the  cause  had 
been  regularly  brought  to  a  hearing,  but  not  where  the 
right  of  redemption  is  controverted  by  different  persons, 
nor  to  the  prejudice  of  subsequent  mortgagees  or  in- 
cumbrancers.  For  this  purpose^  as  soon  as  the  defendant 
^09  entered  his  appearance,  and  before  filing  his  answer, 
«  notice  of  motion  may  be  given  for  the  usual  reference 
to  \U  Master  to  take  an  account  of  principal,  interest, 
^  costs,  and  the  same  order  will  be  made  OrS  if  the 
«»ttw  had  been  regularly  heard. 
When  some  of  the  defendants  in  a  foreclosure  suit 
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discbum,  the  Conrt  will  order  than  to  be  foreclosed  and 
not  merely  dismiss  the  hill  against  ihem  (Perkin  v. 
Staford,  10  Sim.  562). 

Where  the  defendant  by  his  answer  properly  disclaims 
all  interest  in  the  mortgaged  property,  the  Court  will 
give  him  his  costs,  to  be  paid  by  the  plaintiff,  and  by 
him  added  to  his  mortgage  debt  (JSileodt  v.  Boymmf 
7  Jot.  548). 


Section  6. 
bill  of  interpleader. 


Where  several  parties  claim  the  same  thing,  by  dif^ 
ferent  or  separate  interests,  of  a  third  person,  who  has 
the  custody  thereof,  but  who  is  uncertain  as  to  which  of 
them  it  belongs,  a  bill  of  interpleader  may  be  exhibited 
in  order  to  take  the  judgment  of  the  Court  thereon 
(JDangey  v.  Angot^e^  2  Ves.  309). 

The  bill  prays  that  the  contesting  parties  may  inter- 
plead, or  content  their  doubtful  claims,  that  the  Court 
may  decide  to  whom  the  thing  in  dispute  belongs,  and 
that  the  plaintiff  may  be  indemnified.  If  the  plaintiff 
be  in  the  possession  of  money  which  forms  the  subject- 
matter  of  the  suit,  be  should  offer  by  the  bill  to  pay  it 
into  Court.  At  the  time  of  filing  the  bill^  the  plaintU^ 
must  make  an  affidavit  that  it  it  not  colluiive.  Tm» 
(iffldavit  mag  be  either  annexed  to  the  bill,  or  the  biU 
mag  be  made  an  exhibit,  and  be  referred  to  bg  the  affi^ 
davit.  In  either  case  the  affidavit  is  filed  tcUh  the  biU. 
The  suit  is  aftertcards  proceeded  with  in  the  ordinarg 
wag. 

As  soon  as  the  bill  is  filed,  the  plaintiff,  without 
waiting  for  the  appearance  of  the  defendant,  and  even 
before  a  subpoena  is  served,  may  move  exparte  for  an 
injunction  to  restrain  proceedings  at  law.  If  the  de- 
fendant has  appeared,  he  is  served  with  a  notice  of  the 
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motion.  The  injunction  not  only  restrains  execution^ 
but  also  trial  and  all  other  proceedings  (  Warrington  v. 
Wheatstone,  Jac.  205). 

The  plaintiff  in  an  interpleader  suit  is  not  entitled  to 
costs  hefore  the  hearing  (Jones  v.  Crilham^  1  Coop.  49). 
Upon  the  right  being  decided,  the  defendant  who  caus^ 
the  institution  of  the  suit  will  have  to  pay  costs  (-4/- 
^r%ge  v.  Mewher^  6  Ves.  418). 


Section  7. 
ibill  of  revivor. 


When  a  suit  abates  either  by  the  death  of  parties,  by 
transfer  of  interest,  or  by  the  operation  of  law,  it  be- 
comes necessary,  in  order  to  revive  the  same,  to  file  a 
bill  of  revivor. 

If  any  of  tho  parties  to  a  suit  die,  whose  interests  are 
80  material  as  to  make  it  necessary  for  their  representa- 
tives to  be  before  the  Court,  the  suit  abates  (Eq.  Ca. 
Ab.  1).  The  death  of  a  plaintiff  abates  the  suit  alto- 
eetiier,  unless  his  interest  survives  to  a  co-plaintiff.  The 
death  of  a  defendant  abates  the  suit  only  so  far  as  his 
interest  is  concerned. 

Upon  the  marriage  of  a  female  plaintiff  the  suit  abates 
(Eq.  Ca.  Ab.  1)  ;  but  not  so  of  a  female  defendant,  in 
wlwsh  case  it  is  merely  necessary  to  name  the  husband 
as  well  as  the  wife  in  the  subsequent  proceedings  (2  £q. 

Upon  the  bankruptcy  or  insolvency  of  either  a  plain- 
tiff or  defendant,  although  this  is  not  an  abatement  of 
*  the  suit,  yet  the  same  becomes  so  far  defective  that  the 
proceedings  cannot  be  continued  until  the  assignees  are 
brought  before  the  Court  {Booth  v.  Smithy  5  Sim.  639). 
By  the  49th  ord.,  26th  August,  1841,  it  is  ordered^ 
thai  it  shall  not  be  necessary  in  any  bill  of  revivor  to 
set  forth  any  of  the  statements  in  tlie  pleadings  in  the 
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original  suit,  nnless  the  special  circumstances  of  the  case 
may  require  it. 

The  bill  is  prepared^  and  filed  in  the  tuual  voay ; 
after  which^  if  an  anstper  is  required^  a  stibpcena  for 
that  purpose  must  he  served  upon  the  defendants  If  a 
further  answer  is  not  required  from  the  defendarU^  the 
bill  merely  prays  a  suhpoma  to  revive. 

If  the  defendant  does  not,  within  eight  days  after  ap- 
pearance to  a  hill  of  revivor,  show  cause,  hy  plea,  an- 
swer, or  demurrer  filed,  the  plaintiff  is  entitled,  as  of 
course,  either  upon  motion  or  petition,  to  an  order  to 
revive  (10th  ord.,  21st  Dec.  1833).  If  the  defendant  is 
taken  into  custody  upon  attachment,  or  other  process  of 
contempt  fo^  want  of  appearance,  and  does  not  enter  an 
appearance  within  eight  days  after  the  return  of  such 
attachment,  the  plaintiff  is  entitled,  as  of  course,  upon 
motion  or  petition,  to  the  common  order  to  revive 
(8th  id.).  If  the  defendant  cannot  he  found,  and  the 
attachment  is  returned,  non  est  inventus^  upon  producing 
such  return,  and  an  af&davit  that  due  diligence  has  been 
used  in  endeavouring  to  execute  the  attachment,  and  that 
there  was  good  reason  to  believe  that  the  defendant  was 
in  the  county  into  which  the  attachment  issued  at  the 
time  of  suing  out  the  same,  the  plaintiff  is  entitled,  as  of 
course,  upon  motion  or  petition,  at  the  end  of  eight  da3rB 
after  the  return  of  such  attachment,  to  the  common  order 
to  revive  (id.).  The  order  to  revive  is  drawn  up  with 
the  Registrar  in  the  tisual  Mcay^  upon  production  of  the 
motion  paper  and  of  the  draft  bill  of  revivor ;  (tfter 
which  it  is  served  upon  all  parties  affected  by  the  abate- 
ment of  the  suit. 

If  the  bill  of  revivor  does  not  pray  an  answer,  on  the 
order  being  drawn  up  and  served,  the  original  cause 
proceeds  as  before  the  abatement.  If  an  answer  is 
prayed,  it  is  enforced  in  the  same  manner  as  to  an 
original  bill,  and  the  defendants  are  entitled  to  the  usmd 
time  to  file  it. 

If  the  original  cause  has  not  proceeded  to  a  replication, 
upon  the  answer  to  the  bill,  of  revivor  being  filed,  one 
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leplication  and  one  subpoena  to  rejoin  is  sufficient ;  but 
if  issue  has  been  joined  in  the  original  cause,  a  further 
leplication  and  subpoena  must  be  given  in  the  revived 
mit. 

If  the  original  cause  has  not  been  set  down  for  hear- 
ii^,  the  original  and  revived  suits  are  set  down  as  one 
cause,  and  under  one  certificate  {Catton  v.  Earl  of  Car- 
liik^  5  Madd.  427) ;  but  if  the  original  cause  has  been 
Bet  down  before  abatement,  the  revived  suit  must  be  set 
down  separately,  and  is  considered  as  a  separate  cause 
Qntil  the  decree. 

If  a  defendant  wish  to  shew  cause  against  a  bill  of 
neviyor,  he  mnst  do  so  either  by  plea  or  demurrer ;  an 
answer  is  not  sufficient  (Lewis  v.  Brvcbman^  2  Sim. 


Section  8. 

BILL  of   review. 


A  bill  of  review  is  in  the  nature  of  an  original  bill. 
After  a  decree  has  been  signed  and  enrolled,  if  a  party 
^eek  to  reverse  it,  either  upon  error  apparent,  or  on  new 
Ckcts  since  discovered,  he  must  file  a  bill  of  review 
(Beam.  Ord.  1).  If  the  decree  has  not  been  signed  and 
enrolled,  and  is  upon  error  apparent,  the  party  should 
I)etition  for  a  rehearing  {Perry  v.  PhelipSy  17  Ves. 
178).  If  on  new  facts  discovered,  the  remedy  is  by 
enpplemental  bill  in  the  nature  of  a  bill  of  review  (  Young 
y.  KdgUey^  16  Ves.  350). 

A  bill  of  review  must  in  general  be  brought  within 
20  years  from  the  date  of  the  decree,  except  when  the 
poities  labour  under  disabilities. 

If  the  original  suit  has  become  abated,  the  bill  may 
Ui  made  a  bill  of  revivor,  and  if  any  event  has  hap- 
pened which  requires  it,  a  supplemental  bill  may  be 
idded. 
If  the  bill  is  brought  to  reverse  a  decree  upon  dis- 
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covery  of  new  matter^  leave  of  the  Court  must  be  ob« 
tained  before  it  can  be  filed.  If  for  error  apparent  sndi 
leave  is  not  necessary.  (Beam.  Ord.  S;  Gould  y.  Taneredf 
2  Atk.  534).  The  application  may  he  made  either  by 
motion  or  p^ion^  and  must  be  supported  by  an  €tffldawt 
shewing  the  party  s  rights^  and  thai  such  new  matter 
was  not  known  to  him  at  the  time  the  decree  was  pro- 
nounced. 

Before  a  bill  of  review  can  be  filed,  the  party  must 
deposit  with  the  Registrar  501.  to  answer  costs  (Beam. 
Ord.  368),  and  a  certificate  thereof  must  either  be  pro- 
duced at  the  time  of  making  the  motion,  or  the  (urder 
will  be  made  conditionally.  It  is  also  necessary,  that 
the  party  appl3dng  should  have  performed  the  decree, 
or  must  prove  his  inability  to  do  so,  and  surrender 
himself  to  prison  until  the  matter  shall  have  been 
determined. 

The  usual  defence  to  this  description  of  bill  is  either 
by  plea  or  demurrer.  If  the  demurrer  is  allowed,  it 
terminates  the  suit.  If  on  new  facts,  and  the  demurrer 
is  overruled,  the  defendant  must  answer  the  bill. 


Section  9. 
cross  bill. 


A  cross  bill  is  in  the  nature  of  an  original  bill,  and  is 
usually  either  for  the  purpose  of  obtaining  a  necessary 
discovery,  or  of  giving  a  more  complete  relief  to  all  the 
parties  in  a  suit.  It  is  brought  by  the  defendant  against 
the  plaintiff,  or  a  co-defendant,  to  a  former  pending  bill, 
touching  the  matter  in  question  in  such  bill.  It  is  fre- 
quently directed  to  be  brought  by  the  Court,  at  the 
time  of  hearing  the  original  cause. 

The  proceedings  on  a  cross  bill  are  conducted  in  the 
ordinary  manner,  and  the  original  cause  and  the  cross 
cause  are  generally  heard  together,  for  which  purpose 
the  plaintiff  in  the  cross  cause  is  entitled^  upon  motion 
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or  petition  as  ofcoune^  to  have  his  cause  advanced^  so 
as  to  come  on  for  hearing  with  the  original  cause^  and 
he  is  bound  to  set  his  cause  down  for  hearing  in  the 
same  Court  in  which  the  original  cause  is  set  down* 

The  plaintiff  in  a  cross  suit  is  entitled  to  an  order  to 
stay  publication  in  the  original  cause,  until  an  answer 
has  been  filed  to  the  cross  bill.  This  order  is  obtained 
upon  motion,  of  which  notice  must  be  given. 

Where  a  cross  bill  is  Bled,  the  plaintiff  in  the  original 
cause  is  entitled  to  have  an  answer  to  his  bill  before  he 
can  be  compelled  to  answer  the  cross  bill  (^Harris  v. 
Harris^  Turn.  165).  For  this  purpose  the  plaintiff  in 
the  original  suit  must  obtain  an  order,  upon  motion  or 
petition  as  of  course,  which  allows  him  a  certain  time 
to  answer  the  cross  bill,  after  the  defendant  in  the 
original  cause  has  put  in  his  answer  to  the  original 
bUl.  If  he  neglects  to  obtain  such  order,  be  may  be 
proceeded  against  by  process  of  contempt,  in  the  usual 
way,  to  enforce  his  answer  to  the  cross  bill. 

Where  a  defendant  in  equity  files  a  cross  bill  against 
the  plaintiff  in  equity  for  discovery  only,  the  costs  of 
such  bill  and  of  the  answer  thereto,  are  in  the  discretion 
of  the  Court  at  the  hearing  of  the  original  cause  (4 1st 
ord.,  26  Aug.,  1841). 

Where  a  defendant  in  equity  files  a  cross  bill  for  dis- 
covery only  against  the  plaintiff  in  equity,  the  answer 
to  such  cross  bill  may  be  read  and  used  by  the  party 
filing  such  cross  bill,  in  the  same  manner,  and  under  the 
same  restrictions,  as  the  answer  to  a  bill  praying  relief 
may  now  be  read  and  used  (42nd  id.). 


Section  10. 

filTPPLEMENTAL  BILL. 


This  may  be  considered  as  an  additional  or  secondary 
hUl,  and  is  filed  either  to  obtain  a  farther  discovery  from 
ft  defendant ;  to  put  new  matter  in  issue,  or  to  add  parties 
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to  the  suit,  when  tlie  proceediDgs  are  in  such  a  stage  that 
the  original  bill  cannot  be  amended.  It  may  be  filed 
as  well  after  as  before  a  decree ;  but  whenever  the  same 
end  may  be  obtained  by  amendment,  the  Court  will  not 
allow  a  supplemental  bill. 

Where  new  parties  are  brought  before  the  Court  by 
supplemental  bill,  the  original  defendants  need  not  be 
made  parties  to  such  bill,  imless  they  have  an  inteiesi 
in  the  supplemental  matter  {Bignell  v.  Atkins^  6  Hadd. 
360),  neither  is  it  necessary  where  the  bill  is  merely  for 
the  purpose  of  bringing  formal  parties  before  the  Couit 
as  defendants. 

By  the  49th  order,  26  Aug.,  1841,  it  is  ordered, 
"  That  it  shall  not  be  necessary  in  any  bill  of  revivor  or 
supplemental  bill,  to  set  forth  any  of  the  statem^ts  in 
the  pleadings  in  the  original  suit,  unless  the  special  ci^ 
cumstances  of  the  case  may  require  it." 

The  proceedings  are  conducted  in  a  similar  maviMf 
as  upon  an  original  hilly  but  if  a  replication  in  the  ort* 
ginal  suit  has  not  been  Jiled^  one  replication  and  sub' 
pcena  to  rejobi  are  sufficient,  but  otherwise  a  fresh  rt* 
plication  and  subpoena  are  necessary.  If  the  origi^l 
cause  has  not  been  heard,  and  the  supplemental  bill  is  , 
not  for  a  discovery  merely,  the  cause  is  heard  «/»» 
the  original  and  supplemental  bill  at  the  same  tvna* 
If  the  original  cause  has  been  heard  it  must  befuf' 
ther  heard  upon  the  supplemental  matter. 

Where  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  stating  new  facts  discovered,  and  seeking  to 
vary  the  principle  of  the  decree,  was  filed,  without  leave 
of  the  Court,  it  was  held  that  defendant  might  eithec 
demur  to  the  bill,  or  move  to  take  it  off  the  file  by  de- 
murrer and  not  by  motion  (Hodson  v.  Bally  6  Jur.  160, 
which  was  confirmed  on  appeal,  7  Jur.  475).  A  sup- 
plemental bill,  however,  having  been  filed,  after  replica- 
tion but  before  publication  in  the  original  suit,  stating 
matters  which  had  occurred  prior  to  the  filing  of  the  ori- 
ginal bill,  but  which  had  only  come  to  the  plaintiffs 
knowledge  since  replication,  the  defendant  demurred 
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thereto,  the  plaintiff  not  having  obtained  leave  of  the 
Court  to  file  the  supplemental  bill.  The  question  argued 
was,  whether  the  plaintiff's  proper  mode  to  bring  the 
new-discovered  facts  before  the  Court  was  not  by 
amendment,  in  which  case  leave  of  the  Court  should 
have  been  first  obtained  pursuant  to  the  15th  order,  1828. 
The  Court,  however,  considered  that  it  was  not  contrary 
to  the  construction  of  the  Court  upon  that  order,  that 
mch  a  supplemental  bill  should  be  filed,  and  accordtingly 
OYer-ruled  the  demurrer  {PemherUm  v.  Walford^  7  Jur. 
364 ;  but  see  Colclough  v.  Emns^  4  Sim.  76,  and  Attor- 
wy  General  v.  Fishmongers'  €(ymp,^  4  My.  and  Cr.  1). 
Where  a  plaintiff,  after  the  cause  was  in  such  a  state 
that  the  original  bill  could  not  be  amended,  filed  a  sup- 
plemental bill,  without  having  obtained  leave  of  the 
Court,  stating  therein  circumstances  which  happened 
prior  to  filing  the  origmal  bill,  but  which  came  to  the 
plaintiff's  knowledge  too  late  to  be  introduced  by 
amendment,  all  of  which  circumstances  were  corrobora- 
tive of  the  case  made  by  the  original  bill,  and  the  sup- 
plemental bill  prayed  no  other  relief  than  that  prayed 
by  the  original  bill,  the  defendants  answered  the  supple- 
inental  bin,  but  by  answer  objected  that  the  bill  was 
inwdar,  and  claimed  the  benefit  of  such  objection.  At 
the  hearing,  the  Court  over-ruled  the  objection,  drawing 
a  distinction  between  a  case  where  a  plaintiff  puts  in 
inoe  &cts  which  happened  prior  to  the  original  bill  and 
in  support  of  the  issue  therein  raised,  and  facts  which 
happened  after  the  original  bill  was  filed.  It  was  also 
hflid  that  if  a  supplemental  bill  be  irregularly  put  upon 
^  file,  the  proper  course  for  the  defendant  is  to  demur, 
if  the  objection  appear  upon  the  face  of  the  bill;  if  not, 
to  move  that  such  bill  may  be  taken  off  the  file  {Ranger 
▼.  Qreat  Western  Railway  Company^  7  Jur.  935). 
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Section  11. 
information. 

An  information  follows  the  nature  of  a  bill,  except  in 
style,  and  is  the  proper  proceeding  in  cases  which  con- 
cern the  rights  of  the  crown  solely,  or  of  those  whose 
rights  the  crown  takes  under  its  peculiar  protection,  as 
the  objects  of  a  charity.  It  is  exhibited  in  the  name  of 
the  Attorney  General,  or  Solicitor  General,  as  informant, 
and  in  all  cases  not  concerning  the  crown,  as  well  as  in 
some  concerning  it,  a  relator  is  named,  who  in  reality 
sustains  and  directs  the  suit.  If  the  relator  have  an 
interest,  he  sustains  the  character  of  plaintiff  also,  and 
the  pleading  is  then  styled  an  information  and  bill 
(Gr.  C.P.  29). 

An  information  is  prepared  in  a  similar  manner  to 
a  hill,  after  which  it  must  he  signed  hy  the  Attorney 
General^  for  which  purpose  counsel  must  certify  that  the 
information  is  proper  for  his  sanction.  The  solictor 
must  also  certify  that  the  relator  is  competent  to  pay  the 
costs  of  the  information^  and  that  the  engrossment  is  a 
true  copy  of  the  draft  prepared  hy  counsel^  and  t?ier&- 
upon  the  Attorney  General  signs  the  engrossment^  which 
is  afterwards  filed  in  the  usual  way. 

If  the  information  is  amended,  it  must  be  sanctioned 
and  signed  by  the  Attorney  General,  otherwise  it  may 
be  taken  off  the  file  {Attorney  [General  y.' FelloweSy 
1  Jac.  &  "W*.  254;  and  see  Attorney  General  v.  the 
Ironmongers*  Co,^  2  Beav.  313). 
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CHAPTER  II. 

Particular   Writs. 

Section  1. 

injunction. 

Av  injunction  is  a  writ  in  the  nature  of  a  prohibition, 
issuing  out  of  the  Court  of  Chancery.  Injunctions  may 
be  divided  into  two  classes ;  1st,  special  injunctions,  by 
which  parties  are  restrained  from  committing  waste, 
damage,  or  injury  to  the  property  of  others ;  and  2nd, 
emmon  injunctions,  by  which  a  party  is  restrained  from 
proceeding  with  an  action  in  a  Court  of  Law. 

In  order  to  ground  an  application  for  an  injunction,  it 
is  necessary  that  a  bill  should  have  been  first  filed,  and 
the  writ  must  not  only  be  prayed  for  in  the  prayer  of 
leBef,  but  also  in  the  prayer  of  process  (  Wood  v.  Beadell^ 
3  Sim.  273). 

1.  Special  Injunction, 

When  to  he  applied  for, 1^  A  special  injunction  may 
be  applied  for  at  any  stage  of  the  proceedings,  and  may 
be  obtained  as  well  in  the  vacation  as  in  term,  or  whe- 
ther the  Court  be  sitting  or  not  (Temple  v.  Bank  of 
England^  6  Ves.  770).  If  applied  for  in  the  long  vaca- 
tion, after  the  Court  has  risen,  the  plaintiff  must  present 
a  petition,  containing  the  substance  of  the  bill,  and  sup- 
ported by  an  affidavit. 

How  applied  for  ^  The  special  injunction  is  in  some 
cases  granted  on  an  exparte  application,  while  in  others 
it  is  necessary  to  serve  the  defendant  with  notice  of 
niolion. .  When  the  grievance  sought  to  be  restrained  is 
^ery  pressing,  the  injunction  may  be  applied  for  upon  a 
certificate  of  the  bill  having  been  filed,  and  an  affidavit 
yerifying  the  statements  in  the  bill,  without  either  serv- 
^g  the  defendant  with  subpoena  to  appear  or  notice  of 
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motion.  In  cases  of  less  urgency,  the  Court  will  gnmt 
the  injunction  before  answer,  but  will  require  the  de- 
fendant to  be  served  with  notice  of  motion. 

Every  application  for  a  special  injunction  before  an- 
swer, except  in  an  interpleader  suit,  must  be  supported 
by  an  affidavit  verifying  the  statements  in  the  bill.  The 
affidavit  is  usually  made  by  one  of  the  plaintifi,  but 
may  be  sworn  to  by  any  person  acquainted  with  the 
£Eu;ts.  It  must  not,  however,  be  sworn  until  affcear  the 
bill  has  been  filed. 

Hamng  prepared  and  filed  the  hilly  which  is  done  i» 
the  timal  way^  make  a  brief  thereof  and  of  the  afflcMy 
and  hand  them  to  counsel^  who  will  thereupon  maki  Ai 
motion  ;  after  which^  if  the  order  is  granted^  attend  th^ 
Registrar  of  the  day  with  the  office  copy  cffidaiM^  o»d 
also  a  certificate  that  the  bill  isfiled^  which  is  obtained  of 
the  Record  and  Writ  Clerk  in  whose  division  the  suit  tf) 
and  for  which  you  pay  4«.,  and  he  will  thereupon  drtno 
up  the  order.  Pay  him  £2  1  Os,  The  order  must  ap/Hf* 
wards  be  entered  with  the  Entering  Clerk^  in  the  usud 
way. 

Notice  of]  Immediately  the  Court  has  pronounced 
an  order  for  an  injunction,  if  the  matter  is  very  urgent^ 
the  plaintiff  may  serve  the  parties  enjoined  with  a  notice 
in  writing,  stating  that  an  injunction  has  been  granted, 
and  that  it  will  be  sealed  and  served  as  soon  as  it  can  be 
passed  through  the  offices  (see  Form  p.  6 1,  Appendix),  or  a 
copy  of  the  minutes  of  the  order,  signed  by  the  Registrar^ 
may  be  served  personally,  at  the  same  time  showing  the 
original,  either  of  which  will  be  sufficient  to  stop  the 
defendant's  proceedings,  provided  the  plaintiff  loses  no 
time  in  serving  the  injunction  (  Van  Sandau  v.  Eose^  2 
J.  &  W.  264). 

How  prepared  and  issued.]  Having  obtained  the 
order,  the  next  step  is  to  prepare  the  writ.  This  was 
formerly  done  by  the  clerk  in  Court,  upon  your  fur- 
nishing him  with  the  necessary  instructions,  but  in 
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fatme  this  duty  is  to  be  performed  by  the  solicitor  (16th 
Old.  26  Oct.  1842).    The  writ  is  to  be  sealed  by  the 
Clerk  of  the  Records  and  Writs,  who  is  to  ascertain  that 
it  is  correct  and  that  the  party  presenting  it  to  be  sealed 
is  entitled  to  sue  out  the  same  (4th  id.).     It  must  also 
be  indorsed  with  the  solicitor  s  name  and  address,  in  the 
flame  manner  as  previously  directed  with  respect  to  a 
Wll  (17th  id.).    Prepare  the  writ  (see  Form,  p.  42, 
Appendix)  f  which  must  be  engrossed  on  parchment y  in 
mrds  at  length  ;  after  which  a  docquet  thereof ,  which 
i»  an  abbretfiated  copy  on  brief  paper,  must  be  made.  ^ 
Take  the  writ,  docquet,  and  order  to  the  Clerk  of  the  ' 
Records  and  Writs  in  whose  division  the  suit  is,  and  < 
\e  will  seal  the  writ  and  fie  the  docquet  and  order. 
Pay  him  £1  10s. 

S&rcicB  ofr\  Each  party  enjoined  must  be  served 
with  a  copy  of  the  writ.  These  copies  should  be  written 
«t  length  on  brief  paper,  and  carefully  examined,  after 
whidi  they  must  be  served  upon  the  defendants  person- 
ally, and  at  the  same  time  the .  original  writ  should  be 
produced.  A  memorandum  of  the  service  should  after- 
wards be  made  on  the  back  of  the  writ. 

Howdissolved.']  In  order  to  dissolve  a  special  injunc- 
tion, the  defendant  must  serve  the  plaintiff's  solicitor 
with  notice  of  motion.  The  defendant  may  either  move 
on  affidavit  in  opposition  to  those  filed  by  the  plaintiff, 
or  he  may  wait  until  he  has  filed  his  answer,  and  then 
move  on  the  merits  therein  disclosed. 

An  affidavit  filed  simultaneously  with  or  after  an 
answer  is  put  in,  cannot  be  read  in  support  of  an  appli- 
cation to  dissolve  an  injunction  (Bartoell  v.  Brook, 
7  Jur.  364. 

2.  Common  Injunction. 

Whm  to  be  applied  for.^  As  soon  as  the  plaintiff 
^  filed  his  bill  and  served  a  subpoena  in  the  usual 
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way,  he  is  entitled  to  the  common  injunction,  upon  the 
default  of  the  defendant  either  in  not  appearing,  in  not 
answering,  or  if  his  answer  be  filed,  upon  the  matter 
therein  confessed  (Beam.  Ord.  13),  and  sometimes  upon 
the  special  circumstances  of  the  case. 

The  injunction  may  be  applied  for  on  any  day,  in  or 
out  of  term,  on  which  the  Court  is  sitting  (IJarl  <^ 
Chesterfield  v.  Bondy  2  Beav.  263)  ;  and  in  a  recent  case 
it  has  been  decided  that  the  application  may  be  made 
even  in  the  long  vacation,  after  all  the  Courts  have  risen 
{Lane  v.  Barton^  7  Jur.  415,  No.  359). 

On  d^ault  of  appearance.'}  If  the  defendant  upon 
being  served  with  a  subpoena,  does  not  appear  thereto 
in  due  time,  on  an  affidavit  of  service  thereof,  the  phun- 
tiff  may  issue  an  attachment  for  want  of  appearance; 
after  which,  and  without  waiting  until  the  attachm^i 
is  executed,  he  may  immediately  move,  as  of  coune^ 
for  the  injunction.  Tliis  must  be  done  by  motion,  as  it 
is  irregular  to  obtain  a  common  injunction  by  petition. 

On  default  of  answer."]  If  the  defendant  do  not 
plead,  answer,  or  demur  to  the  plaintiff's  bill  within 
eight  days  after  appearance,  the  plaintiff  is  entitled,  tf 
of  course,  upon  motion,  to  the  common  injunction 
(1 0th  ord.  21  Dec.  1833).  For  this  purpose  prepare 
a  motion  paper*^  ^*  To  move  for  the  common  injunction 
to  restrain  proceedings  at  law,  the  defendant  having 
omitted  to  put  in  his  answer y  plea^  or  demurrer  withi* 
the  time  limited .  by  the  Court"  and  in  the  inside 
thereof  make  a  memorandum  of  the  date  when  the  biU 
was  filed  and  appearance  entered.  Give  this  to  counsel, 
with  a  half-guinea  fee,  and  he  will  thereupon  hand  it 
in  to  the  Registrar  ;  after  which  draw  up  the  order  «• 
the  usual  way  (see  poste,  **  Motions**),  for  which  you 
pay  3s,,  and  enter  it— -pay  6d. 

On  the  merits.]  If  the  defendant  files  his  answer 
within  eight  days  after  appearance,  and  is  not  in  coB' 
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>r  want  of  answer,  the  plaintiff  must  move  for  the 
on  upon  the  merits  disclosed  hy  the  answer.  In 
i  a  notice  of  motion  mutt  he  served^  and  counsel 
3d  with  briefs  of  the  pleadings^  and  the  right  of 
ntiff  to  such  injunction  is  argued  in  Court  by 
on  both  sides. 

prepared.]  Having  obtained  the  order,  the 
ing  necessary  is  to  prepare  the  writ  and  docquet. 
done  in  a  similar  manner  as  previously  directed 
ispect  to  a  special  injunction  (see  Form,  p.  42, 
tix)^  and  upon  your  producing  the  order  to  tj^e 
\  and  Writ  Cler%  he  will  seal  the  writ  and  Jiie 
quet  and  order.     Pay  him  £1. 

ic$  of]  As  soon  as  the  injunction  is  obtained, 
Id  be  served  personally,  either  upon  the  party 
d,  or  upon  the  attorney  at  law,  and  at  the  same 
le  original  writ  should  be  produced. 

7t  of^  If  the  injunction  is  obtained  before  pro- 
p  have  been  commenced,  it  restrains  all  proceed- 
law  {Mills  V.  Cobby,  1  Mer.  3,  and  Marsack  v. 
J  2  Sim.  and  S.  577).  If  an  action  has  been 
need,  it  only  restrains  execution,  and  the  defendant 
smand  a  plea  and  proceed  to  judgment,  if  in  a 
on  to  do  so  {Earnshaw  v.  Thomhill^  18  Ves. 


tay  trial.]  If  it  is  wished  to  stay  the  trial  of 
ion  at  law  as  well  as  execution,  it  must  be  done 
rparate  motion,  as  an  injunction  to  stay  execution 
ial  cannot  be  granted  on  one  motion  (  Wright  v. 
»,  3  Bro.  C.  0.  87).  For  this  purpose^  imme- 
the  order  for  the  injunction  is  obtained,  and 
t  waiting  until  the  injunction  has  been  executed^ 
intiffmay  serve  a  notice  of  motion  to  extend  the 
n  injunction  to  stay  the  trial  of  the  auction  at  law. 
wHon  must  be  supported  by  an  affidavit,  stating 
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that  the  plaintif  cannot  tafely  proceed  to  trial  of  the 
action  until  the  defendanCe  anncer  is  jjnU  in  (see  Formy 
p.  15,  Append), 

Where  the  common  injanction  had  been  obtained,  and 
the  defendant  had  n^}ected  to  pnt  in  his  answec,  ibe 
Court  granted  an  order  to  extend  the  injanction  to  stay 
trial,  notwithstanding  such  trial  was  to  take  place  in 
three  or  four  days,  and  the  defendant  offered  to  undertake 
to  file  his  answer  previous  to  the  trial  oonunenciiig 
(Partridge  v.  Comings^  7  Jur.  1122)* 

How  dissolved.'}  As  soon  as  the  defendant  has  fiM 
his  answer,  he  may  obtain,  either  upon  petitim  or 
motion  as  of  course,  an  order  nisi  to  dissolve  the  ivjon^ 
tion  (2drd  ord.  1828).  1/  clone  by  motion^  prepare  e 
hand  briefs  ^'  To  move  for  an  order  to  dissolve  the  conh 
mon  injunction,  the  defendants  answer  having  lem 
Jiledr  Give  this  to  counsel^  with  a  half -guinea  feSy  and 
he  will  thereupon  hand  it  in  to  the  Registrar;  n^ 
which  draw  up  the  order,  and  enter  it  in  the  tuual  too^* 
Jfdone  by  petition f  see  Form,  p.  5,  Appendix.  A  em 
of  the  order  must  afterwards  be  served  on  theplaintffi 
solicitor,  two  clear  days  at  least  before  the  day  uffm 
which  cause  is  to  be  shown  (id.). 

Formerly  it  was  considered  that  a  motion  to  dissolve 
the  common  injunction  could  only  be  made  on  seal  dajff* 
It  has  recently  been  determined,  however,  that  ib0 
motion  may  be  made  on  any  day  as  well  in  term  ti 
vacation,  and  even  during  the  long  vaction,  after  the 
Courts  have  risen  (Fielding  y.  Capes,  4i  Hadd.  393; 
and  see  Lane  v.  Barton,  7  Jur.  415,  No,  359). 

On  the  day  named  in  the  order,  the  defendant  may 
move,  as  of  course,  to  make  the  order  nisi  absolute^ 
which  will  be  ordered  accordingly,  imless  the  plaintiff 
appears  by  counsel  and  shows  insufficiency  or  imperti- 
nence in  the  answer  as  cause,  or  undertakes  to  show 
cause  on  the  merits  why  the  injunction  should  no4  te 
dissolved.  This  is  merely  a  half-guinea  motion.  ^ 
the  order  is  granted,  draw  it  up  wi&  the  Begisfypor  aiei 
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mkit  tl  m  the  usual* way  (see  poste  ^^ Motions"),  It 
it  not  n^eessary  to  serve  this  order  on  the  opposite 
forty. 

Shewing  cause  against,']  If  the  plaintiff  undertakes 
to  show  cause  on  the  merits  against  dissolving  the  in- 
jimction,  it  is  usually  done  on  the  next  motion  day, 
and  then,  but  not  before,  each  party  is  entitled  to  make 
a  brief  of  the  pleadings,  with  which  counsel  should  be 
fiimished  in  sufficient  time  to  be  prepared  to  argue  the 
natter  on  the  day  fixed  for  showing  cause. 

The  plaintiff  may  show  exceptions  for  insufficiency, 
impertinence,  or  scandal  in  the  answer,  or  merits  therein 
ftdosed,  as  oau^e  agunst  dissolving  the  injunction. 
If  exceptions  are  shown  as  cause,  the  order  directs  a 
nfermce  to  the  master  to  look  into  the  plaintiff's  bill, 
tk  defendant's  answer,  and  the  plaintiff's  exceptions 
tkereto,  and  certify  whether  the  defendant's  answer  is 
sofficient  in  the  points  excepted  to  or  not.  To  show  im- 
pertineiioe  in  the  answer  as  cause,  which  the  plaintiff 
may  do  at  any  time  before  the  order  nisi  to  dissolve  is 
made  absolute,  he  takes  exceptions  and  refers  the  same, 
Uid  bstmcts  counsel  on  a  motion  as  of  coarse  to  shew 
thorn  as  cause. 

Breach  of.]  If  a  party  is  guilty  of  a  breach  of  an 
iqunction,  the  adversary  may  either  move  as  of  course 
n  an  order  nisi  against  him,  or  give  notice  of  motion 
that  he  may  stand  committed  (Any er stein  v.  ffunt^  6 
Ves.  488).  The  order  nisi,  or  the  notice  of  motion, 
most  be  served  personally,  and  the  original  injunction 
ihould  be  in  Court  at  the  time  of  making  the  motion. 

The  common  injunction  having  been  obtained  for 
^nmt  of  answer,  which  was  afterwards  extended  to  stay 
tna],  the  plaintiff  at  law  subsequently  applied  to  a  judge 
^  obtained  an  order  to  change  the  venue  of  the  cause 
tbe  trial  of  which  had  been  stayed,  this  was  held  to 
he  a  breach  of  the  injunction  (Parrienta  t.  Bemmen^ 
Jfa.618)* 

I  2 
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Upon  amending  hill.']  By  the  2nd  order,  9  May, 
1839,  it  is  ordered,  ''That  the  plaintiff  in  any  injuno' 
tion  cause,  having  obtained  the  common  injunction  to 
stay  proceedings  at  law,  may  (either  before  or  after  the 
answer  of  the  defendant  shall  be  put  in,  and  whether 
such  injunction  shall  or  shall  not  have  been  continued  to 
the  hearing  of  the  cause),  obtain  an  order,  as  of  course^ 
for  leave  to  amend  the  bill,  without  prejudice  to  the 
injunction,  but  that  such  order  shall  contain  an  under-' 
taking  by  the  plaintiff  to  amend  the  bill  within  one 
week  after  the  date  of  the  order,  and  in  de&ult  thereof 
the  order  shall  become  void.  And  that  in  case  the  bill 
shall  be  amended  pursuant  to  such  order,  the  defendant 
shall  thereupon,  and  although  he  may  not  have  put  in 
his  answer  to  the  bill  or  the  amendments  thereof  be  at 
liberty  to  move  the  Court  on  notice,  to  dissolve  the 
injunction,  on  the  ground  that  the  bill,  as  amended, 
does  not,  even  if  the  amendments  be  true,  entitle  the 
plaintiff  thereto." 

By  the  drd  id.  it  is  ordered,  ^^  That  in  case  an  injonc' 
tion  to  stay  proceedings  at  law  shall  be  prayed  for  bf 
the  bill,  and  shall  either  not  be  obtained,  or  haviog 
been  obtained,  shall  have  been  dissolved  upon  the  merits 
stated  in  the  answer,  and  the  plaintiff  shall  afterwards 
amend  his  bill,  and  the  defendant  shall  not  plead,  an- 
awer,  or  demur  to  the  amended  bill  within  eight  days 
after  appearance,  the  plaintiff  shall  be  entitled  to  move 
for  an  injunction,  upon  affidavit  of  the  truth  of  ii^ 
amendments." 


Section  2. 
x7e  exeat  regno. 


Nature  of.'}  The  ymt  of  ne  exeat  regno  was  origp- 
nally  a  prerogative  writ,  applicable  only  to  the  pnrposeB 
of  state  (Bea.  Ord.  ch.  80).    It  has,  however^  of  lata 
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become  a  part  of  the  ordinaiy  process  of  the  court,  and 
may  he  considered  as  a  species  of  equitable  bail. 

.  When  granted,!^  This  writ  is  granted  in  those  cases 
m  which  the  plaintiff  is  apprehensive  that  the  defendant 
is  about  to  leave  the  kingdom,  for  the  purpose  of  avoid- 
ing the  process  of  the  court. 

It  can  only  he  obtained  when  the  plaintiff  has  an 
equitable  demand,  except  in  the  case  of  an  order  for 
afimony,  and  then  only  for  arrears  and  costs  actually 
^{Dawson  v.  Dawson^  7  Ves.  173),  or  for  a  sum  due 
ipoQ  the  balance  of  an  account  (Jones  v.  Sampson^ 
8  Yes.  593).  The  demand  must  be  clear,  and  a  money 
ifemand  {Cook  v.  Eavie^  6  Ves.  283),  and  actually  due 
'^'     '    V.  Calvert,  2  J.  &W,  211). 


How  applied  for.]  The  writ  may  be  applied  for  at 
tny  period  of  the  suit,  and  even  before  the  defendant 
has  been  served  with  a  subpoena  (Russell  v.  Ashy^ 
5  Ves.  96).  It  cannot,  however,  be  applied  for  until 
« bill  is  filed  (^Anon.  6  Madd.  276),  but  may  be  granted 
slthongh  not  prayed  for  by  the  bill  (Moore  v.  Hudson^ 
^  Hadd.  218).  It  may  be  applied  for  upon  an  ^^r- 
parte  application  of  the  plaintiff  (Elliott  v.  Sinclair^  Jac. 
545),  either  by  petition  or  motion ;  and  although  the 
defendant  may  have  appeared,  it  is  not  necessary  to 
«rve  him  with  notice  (ibid.) 

The  application  must  be  supported  by  an  affidavit 
verifyng  the  material  allegations  in  the  bill  (ibid.), 
which  must  be  as  positive  as  to  the  equitable  debt  as  an 
affidavit  of  legal  debt  to  hold  a  defendant  to  bail  at 
law  (Jackson  v.  Petrie,  10  Ves.  165).  It  must  also  be 
positive  as  to  the  intention  to  quit  the  kingdom,  or  de- 
clarations to  that  effect  (Elches  v.  Lance^  7  Ves.  417)  ; 
l>ttt  it  is  not  necessary  that  it  should  be  made  by  the 

plaintiff  (Collimon  v. ,  19  Ves.  393).    When  the 

debt  appears  upon  the  Master's  report,  or  by  admissions 
*tt  the  answer,  the  affidavit  is  unnecessary  (Roddam  v. 
Betkmngton,  5  Ves,  91).      The  affidavit  should  not 
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be  sworn  until  after  the  bill  is  filed  (Anon.  6  MadS* 
276). 

The  bill  having  been  filed  in  the  usual  way,  prepaT^ 
wa  affidavit  verifying  the  material  allegations  thereof 
which  must  he  filed  and  an  office  copy  procured^  afUf^ 
which  obtain  of  the  Clerk  of  the  Records  and  TTrtte  ^ 
certificate  of  hill  filed^  for  which  you  pay  4*.     A  hri^^ 
of  the  hilly  affidavit^  and  of  the  defendants  answer^  '^j 
filedy  must  then  he  made  and  handed  to  counsel^  who  wi-^l 
thereupon  move  the  Courts  and  if  the  order  is  granted  -^i 
is  drawn  up,  passed^  and  entered  in  the  usual  way  (s^me 
poste^  ^^  Motions"). 

How  prepared  and  issued,]  The  order  having  be^sn 
obtained,  the  next  thing  is  to  prepare  the  writ.  Tl^i 
was  formerly  done  by  the  clerk  in  Court,  upon  jo'mott 
furnishing  him  with  the  necessary  instructions.  It  ^ 
in  future,  however,  to  be  prepared  by  the  &|olicitor  (l^*k 
ord.,  26  Oct.,  1 842).  It  must  be  sealed  by  the  Clerk  ^ 
the  Records  and  Writs  (4th  id.),  and  must  be  indoni^^ 
with  the  solicitor  8  name  and  address  (17th  id.),  as  JMC"^- 
viously  directed  with  respect  to  a  bill.  Ohtain  a  ^Drii  ^^ 
the  law  stationer*Sy  and  fill  it  in  as  in  Form,  p,  43,  A^^" 
pendixy  and  make  the  necessary  indorsement,  aftsr  whie^^ 
prepare  a  praecipe  on  a  slip  of  paper  (see  Form,  p,  ^^ 
Appendix),  Take  the  writ,  order,  and  prasdpe  to  ^^? 
Clerk  of  the  Records  and  Writs  in  whose  division  t^®* 
suit  is,  and  upon  satisfying  himself  that  they  are  eorre^^ 
he  will  seal  the  writ  and  file  the  praecipe  and  ord^^' 
Pay  him  £l .  The  writ  is  afterwards  forward&d  to  t^f 
Sheriff^  of  the  County  into  which  it  issues,  by  wham  ^ 
is  executed,  ^ 

The  Court  will  not  grant  an  order  to  amend  the  l^^-" 
without  prejudice  to  a  writ  of  ne  exeat  regno  (Grant  "^^ 
Grant,  2  Sim.  14);  but  when  the  amendments  do  xl'^ 
substantially  alter  the  plaintiff's  case,  they  will  not  fxm^^" 
nish  a  ground  for  discharging  the  writ  (ibid.  5  Russ.  18^  0' 

If  the  plaintiff,  after  the  bill  is  filed,  becomes  a^' 
quainted  with  facts  which  entitle  him  to  this  writ^  1^ 
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BU17  obtain  it  upon  an  affidavit  of  the  facts,  without 
filing  a  supplemental  bill  {Bamed  v.  Laing^  7  Jur. 
283). 

Section  3. 

distringas  on  stock. 

By  the  Act  5  Vic.  c.  5,  whereby  the  equity  jurisdiction 
f)f  the  Court  of  Exchequer  is  transferred  to  the  Court 
of  Chancery,  it'  is  enacted  (sec.  4),  '^  that  on  and  after 
the  15th  day  of  October,  1841,  it  shall  be  lawful  for 
the  Court  of  Chancery,  upon  the  application  of  any 
|Mirty  interested,  by  motion  or  petition,  in  a  summary 
way,  without  bill  filed,  to  restrain  the  Governor  and 
Company  of  the  Bank  of  England,  or  any  other  Public 
Company,  whether  incorporated  or  not,  from  permitting 
the  transfer  of  any  stock  in  the  Public  Funds,  or  any 
stock  or  shares  in  any  Public  Company,  which  may  be 
standing  in  the  name  or  names  of  any  person  or  persons, 
tor  body  politic  or  corporate,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  in  the  books 
of  any  such  PubHc  Company,  or  &om  paying  any  divi- 
dend or  dividends  due  or  to  become  due  thereon ;  and 
every  order  of  the  said  Court  of  Chancery  upon  such 
motion  or  petition'  as  aforesaid,  shall  specify  the  amount 
of  the  stock  or  the  particular  shares  to  be  affected  thereby, 
and  the  name  or  names  of  the  person  or  persons,  body 
poUtic  or  corporate,  in  which  the  same  shall  be  standing : 
Provided  always,  that  the  said  Court  of  Chancery  shall 
have  full  power,  upon  the  application  of  any.  party  inter- 
ested, to  discharge  or  vary  such  order,  and  to  award  such 
costs,  upon  such  appHcation,  as  to  the  said  Court  shall 
seem  fit." 

By  the  5th  section  it  is  enacted,  "  That  in  the  place 
ttd  stead  of  the  writ  of  distringas,  as  the  same  has  been 
Wtofore  issued  from  the  said  Court  of  Exchequer,  a 
^t  of  distringas  in  the  form  set  out  in  the  first  schedule 
^this  act  shall,  on  and  after  the  said  15th  day  of  October, 
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184],  be  iasoable  from  the  Court  of  Chancery,  and  shall 
be  sealed  at  the  Sabpcena  Office,  and  that  the  foioe  and 
effect  of  soch  writ,  and  the  practice  under  or  rdating  to 
the  same,  shall  be  sach  as  is  now  in  force  in  the  said 
Conrt  of  Elzcheqner :  ProTided,  nererthdess,  that  soch 
writ,  and  the  practice  nnder  or  rehUing  to  the  same,  and 
the  fees  and  allowances  in  respect  thereof  shall  be  sab* 
ject  to  such  orders  and  regnJations  as  maj  nnder  the 
provisions  of  this  act,  or  of  any  other  act  now  in  force, 
or  nnder  the  general  authority  of  the  Conrt  of  Chan- 
cery, be  made  with  rrference  to  the  proceedings  and 
practice  of  the  said  Conrt  of  Chancery." 

ffaw  prqtared  and  isrued,']  On  the  17th  Noyembei!^ 
1841,  certain  orders  were  issued  for  the  purpose  of  re- 
lating the  practice  of  distringas  on  stock,  under  the  fore- 
going act.  By  the  first  of  these  it  is  ordered,  ^  That 
any  person  or  persons,  claiming  to  be  interested  in  any 
stock  transferable  at  the  Bank  of  England,  standing  in 
the  name  or  names  of  any  other  person  or  persons,-  or 
body  politic  or  corporate,  in  the  books  of  the  Grovemor 
and  Company  of  the  Bank  of  England,  may  by  his  or 
their  solicitor  prepare  a  writ  of  distringas  pursuant  to 
the  said  act,  in  the  form  set  out  in  the  first  schedule  to 
the  said  act,  and  may  present  the  same  for  sealing  at 
the  Subpoena  Office. 

By  the  2nd  id.  it  is  ordered,  "  That  upon  the  pre- 
sentment of  such  writ  for  sealing,  and  on  leaving  with 
the  patentee  of  the  Subpoena  Office,  an  affidavit,  duly 
sworn  by  the  person,  or  one  of  the  persons  applying  for 
such  writ,  or  his  solicitor,  before  one  of  the  Masters,  or 
Masters  Extraordinary  of  this  Court,  in  the  form  set 
out  at  the  foot  of  these  orders,  the  same  writ  shall  (in 
conformity  with  the  orders  of  this  Court  for  issuing  and 
sealing  writs  of  subpoena)  be  forthwith  sealed  with  the 
seal  of  the  Subpoena  Office,  and  such  writ,  when  sealed, 
shall  have  the  same  force  and  validity  as  the  writ  of  dis- 
tringas heretofore  issued  out  of  the  Court  of  Exchequer. 

Tlie  form  of  affidavit,  however,  prescribed  by  the  fore- 
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going  order,  was  subsequently  altered  by  the  order  of 
the  10th  Dec.  1841,  by  which  it  is  ordered,  "That  the 
affidavit  required  by  the  second  of  tbe  orders  of  the  17th 
day  of  November,  1841,  shall,  instead  of  being  in  the 
fonn  set  out  at  the  foot  of  those  orders,  be  in  the  form 
following :— - 

A.  B.  (the  name  of  the  parti/  or  parties  in  whose  he- 
hdf  the  writ  is  sued)  v,  the  Governor  and  Company  of 
tbe  Bank  of  England. 

I)  ,  of  ,  do  solemnly  swear,  that 

according  to  tbe  l)est  of  my  knowledge,  information,  and 
belief,  I  am  (or^  if  the  affidavit  is  made  by  the  solicitor^ 
A.  B.,  of  ,  is)  benej&cially  interested  in  the  stock 

hereinafker  particularly  described,  that  is  to  say  (Jiere 
^fy  the  amount  of  the  stock  to  be  affected  by  the  writ^ 
^  the  name  or  names  of  the  person  or  persons,  or  body 
politic  or  corporate,  in  whose  name  or  names  the  same 
^haU  be  standing)* 

Prepare  and  swear  an  affidavit  in  the  ustial  way,  after 
^hieh  obtain  a  writ,  which  may  be  had  at  the  law  sta- 
tioner's, and  fill  it  in  as  in  Form,  /?.  47,  Appendix.  Take 
'fe  vorit  and  affidavit,  as  also  a  prcecipe,  to  the  Clerk  of 
*&  Subpoenas,  who  will  seal  the  writ,  and  file  the  prwcipe 
^  affidavit.  Pay  him  5s.  6d,  for  sealing  the  writ, 
^  Is.  for  filing  the  affidavit. 

By  the  4th  of  the  foregoing  orders  it  is  ordered,  "  that 
tbe  Governor  and  Company  of  the  Bank  of  England 
baving  been  served  with  such  writ  of  distringas,  and  a 
'Jotice  not  to  permit  the  transfer  of  the  stock  in  such 
notice  and  in  the  said  affidavit  specified,  or  not  to  pay 
tbe  dividends  thereon  ;  and  having  afterwards  received 
a  request  from  the  party  or  parties  in  whose  name  or 
names  such  stock  shall  be  standing,  or  some  person  on 
"W  01  their  behalf,  or  representing  him  or  them,  to  allow 
Sttch  transfer,  or  to  pay  such  dividends,  shall  not  by 
force,  or  in  consequence  of  such  distringas,  be  authorised, 
^thout  the  order  of  this  Court,  to  refuse  to  permit  such 
transfer  to  be  made,  or  to  withhold  payment  of  such 
i5 
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dividends  for  more  than  dght  days  after  the  date  of 
such  request.'' 

Haw  discharged.^  If  either  party  is  dearons  of  dis- 
charging the  writ,  it  is  by  the  drd  of  the  same  oideis 
provided,  "  that  such  writ  of  distringas,  and  all  proceaa 
thereunder,  may,  at  any  time,  be  discharged  by  ihfi 
order  of  this  Court,  to  be  obtained,  as  of  course,  upon 
the  petition  of  the  party  on  whose  behalf  the  writ  was 
issued,  and  to  be  obtained  upon  the  application,  by  mo- 
tion or  notice,  or  by  petition  duly  served,  of  any  otha 
person  claiming  to  be  interested  in  the  stock  sought  to 
be  affected  by  such  writ,  and  that  upon  or  after  such 
application,  such  costs  thereof,  and  in  relation  thereto, 
and  to  the  said  writ,  as  to  this  Court  shall  seem  just, 
may,  if  this  Court  shall  think  fit,  be  awarded,  and  o^ 
dered  to  be  paid  by  the  person  or  persons  who  obtained 
such  distringas,  or,  upon  an  application  by  any  other 
person  or  persons,  by  such  person  or  persons." 

It  will  be  perceived  that,  under  this  order,  if  the  ajj- 
plication  is  made  by  the  party  on  whose  behalf  the  writ 
was  issued,  the  order  may  be  obtained  upon  petition  as 
of  course;  if  at  the  instance  of  any  other  person,  it 
must  be  obtained  by  motion  upon  notice,  or  by  petition 
duly  served. 

Costs  o/l]  By  the  7th  order  it  is  provided,  "  that  for 
and  in  respect  of  the  preparation  and  service  of  such 
writ  of  distringas,  and  the  praecipe  and  attendance  in  re* 
spect  thereof,  such  costs  shall  be  allowed  as  by  the  roles 
and  practice  of  this  Court  are  allowed  for  the  prepM*- 
tion,  and  service,  and  attendance,  in  respect  of  a  writ  of 
subpoena  to  answer  a  bill." 
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CHAPTER  III. 

IMTERLOCDTORT   PROOE&DINOB. 

I)irRiNG  tl^e  progress  of  a  suit  it  is  frequently  neoes* 
flaiyto  mukke  various  interlocutory  applications  to  the 
Omrt  before  such  suit  is  brought  to  a  hearing,  which 
applications  are  made  as  well  by  the  defendant  as  the 
piuntiff,  and  are  either  by  motion  or  petition. 

The  Courts  upon  interlocutory  applications,  will  con- 
&e  itself  strictly  to  the  immediate  object  sought,  and  as 
&r  as  possible  abstain  from  prejudging  the  question  in 
the  cause  (JSkinnera^  Company  v.  Lmn  Sodett/y  1  My. 
andCr.  162)* 


Section  1. 


MOTIONS* 

Uotions  are  of  two  kinds :  1st,  Special  motions,  which 
are  either  made  exparte  or  on  previous  notice  given  to 
tbe  opposite  party ;  and  2nd,  Motions  of  course. 

I  at.  Special  Motions. 

Special  motions  may  be  made  exparte,  first,  from 
the  pressing  nature  of  the  case;  secondly,  when  no 
other  party  is  entitled  to  be  served ;  and  thirdly,  when 
there  is  no  party  on  whom  service  can  be  made. 

The  Court  will  not  on  motion  decide  the  merits  of  a 
amt ;  nor  will  it,  in  general,  make  an  order,  the  object 
of  which  involves  the  principal  point  in  the  cause  (Like 
^^Bererford,  3  Bro.  C.  C.  365). 

When  to  be  made.^     Special  motions  can  only  be 
"liade  upon  the  days  exclusively  appointed  for  motions. 
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unless  by  special  leave  of  the  Court.  The  first  and  last 
days  in  Term,  and  every  Thursday  in  Term,  as  also  the 
seal-days  in  vacation^  are  set  apart  for  motions. 

Before  whom  to  he  made.'}  All  motions  must  be 
made  before  the  judge  to  whose  Court  the  suit  has 
been  attached,  pursuant  to  the  1st  order,  5  May,  18d7r 
and  1st  order,  11  November,  184*1,  unless  otherwise 
directed  by  special  order  of  the  Lord  Chancellor  (5th  id.); 
and  all  notices  of  motion,  not  in  any  cause,  which  are 
presented  to  the  Lord  Chancellor,  must  be  marked  with 
the  title  of  one  of  the  Vice  Chancellors,  to  whose  Court 
the  same  is  to  be  attached,  unless  removed  by  special 
order  of  the  Lord  Chancellor  (6th  id.). 

Notice  of.]  Almost  all  special  motions,  require  pre- 
vious notice  to  be  served  upon  the  opposite  party,  in 
order  to  give  him  an  opportunity  of  appearing  upon  the 
motion.  The  notice  should  express  shortly  the  objects 
of  the  application,  before  whom  it  is  to  be  made,  the 
day  on  which  it  is  to  be  made,  and  the  name  of 
counsel.  If  it  is  intended  to  ask  for  costs  of  the  appli- 
cation, the  notice  should  so  express  it,  as  the  Court  will 
not  give  costs  on  a  motion  unless  asked  for  by  the 
notice  (Mann  v.  Kin^,  1 8  Ves.  297).  When  the  motion 
is  made  by  leave  of  the  Court,  it  should  be  so  stated  in 
the  notice  {Hill  v.  Bimell^  S  Sim.  632). 

The  notice  must  be  served  two  clear  days  at  least 
before  the  hearing  (22nd  ord.,  1828),  to  be  reckoned  ex- 
clusive of  the  day  of  giving  the  notice  and  of  the  hearing] 
and  when  Sunday  intervenes,  it  is  exclusive  of  that  daj 
also  (Maxwell  v.  Phillips^  6  Yes.  146).  It  must  be 
served  before  eight  o'clock  in  the  evening  (22nd  ord 
26th  Oct.  1842). 

Formerly,  service  of  a  notice  of  motion  upon  a  de- 
fendant before  he  had  appeared  was  irregular,  unless  the 
leave  of  the  Court  had  been  previously  obtained  (If Hi 
V.  Bimell,  2  My.  &  Cr.  641).  By  the  3rd  ord.  11 
April,  1842,  it  is  provided,  that  the  plaintiff  shall,  with- 
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out  special  leave  of  the  Court,  be  at  liberty  to  serve  any 
notice  of  motion  personally,  or  at  the  dwelling-house  or 
office  of  any  defendant,  who  having  been  duly  served 
with  subpoena  to  appear  shall  not  liaye  caused  an  ap- 
pearance to  be  entered  by  his  own  clerk  in  Court,  at  the 
time  for  that  purpose  limited  by  the  general  orders  of 
the  Court. 

After  appeatance  the  notice  was  served  upon  the 
defendant's  clerk  in  Court,  except  in  cases  of  contempt, 
when  it  was  necessary  to  serve  it  upon  the  party  person- 
ally.   By  the  16th  order,  26  Oct.  1842,  it  is  ordered, 
that  the  solicitors  of  the  Court,  in  all  cases  where  the 
parties  sue  or  defend  by  solicitors,  and  the  parties  them- 
selves when  they  sue  or  defend  in  person,  are  to  perform 
the  duties  therein  mentioned,  namely,  the  serving  and 
being  served  with  notices,  &c. ;  and  as  we  have  already 
Been  (ante,  p.  6),  every  solicitor  of  a  party  suing  or 
defending  by  solicitor,  or  the  party  himself  if  suing  or 
defending  in  person,  must  indorse  upon  every  bill,  &c. 
his  name  and  address,  where  notices,  &c.  may  be  left  for 
him  (17th,  20th  id.)  ;  and  where  no  address  for  service 
shall  have  been  so  indorsed,  all  notices  not  requiring 
personal  service  upon  the  party  to  be  affected  thereby, 
and  which  have  heretofore  been  served  upon  the  Sworn- 
Clerks  or  Waiting-Clerks,  shall,  unless  the  Court  shall 
otherwise  direct,  be  deemed  sufficiently  served  upon  the 
party  if  served  upon  his  solicitor  at  his  place  of  business, 
or  where  the  party  sues  or  defends  in  person  or  has 
(eased  to  have  a  solicitor,  if  served  upon  him  personally 
or  at  his  place  of  residence  ;  but  if  an  address  for  service 
shall  have  been  indorsed  as  aforesaid,  then  all  notices 
shall  be  deemed  sufl&ciently  served  upon  such  party  if 
jeft  for  his  solicitor,  or  where  the  party  sues  or  defends 
in  person,  if  left  for  such  party  at  such  address  for  ser- 
Tfice(19th,  2l8tid.). 

An  affidavit  of  service  of  the  notice  (see  Form,  p. 
1^  Appendix),  should  be  made  and  filed  at  the  Affidavit 
Office,  and  an  office  copy  obtained,  to  be  ready  in  Court 
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In  moet  cases,  service  of  a  copy  of  the  order  upon  the 
solicitor  of  the  opposite  party  is  sofficbnty  bat  see  ante, 
**  Decrees,  how  enforced." 


Section  2. 
petitiok8. 


When  the  nature  of  an  application  to  the  Conrt  re- 
quires a  further  statement  than  can  be  contained  in  a 
notice  of  motion,  the  proper  course  is  to  present  a 
petition.  Applications  in  matters  of  lunacy  and  chaiitj, 
or  for  payment  of  money  out  of  Court,  or  by  parties 
who  are  under  commitment  {Nicholson  v.  Squires,  16 
Yes.  260),  are  invariably  made  upon  petition.  Appli- 
cations, however,  for  injunctions,  sequestrations,  dis* 
missions,  retainers  upon  dismissions,  or  final  orders, 
cannot  be  made  upon  petition  (Beam.  Ord.  36).  In  the 
long  vacation,  however,  special  injunctions  are  granted 
upon  petition  (id.  215). 

Petitions,  like  motions,  may  be  divided  into,  1st, 
Special  petitions ;  and  2ndly,  Petitions  of  course. 

1.  Special  Petitions, 

Special  petitions  as  such  as  are  always  heard  in  Court, 
and  may  be  divided  into  cause  petitions,  which  is  where 
the  petition  is  presented  by  a  party  to  the  suit,  and 
exparte  petitions. 

By  tchom  heard,]  Special  petitions  are  heard  by 
each  of  the  Judges  of  the  Courts  of  Chancery,  but  the 
Lord  Chancellor  generally  confines  himself  to  those 
petitions  which  appeal  against  the  judgment  of  the 
courts  below.  They  are  only  heard  on  those  days 
specially  appointed  for  petitions,  unless  otherwise  or- 
dered. 
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Petitions  intended  to  be  heard  by  the  Lord  Chancel'^ 
lor,  or  by  either  of  the  Vice  Chancellors,  are  presented 
to  and  answered  by  the  Lord  Chancellor ;  those  intended 
to  be  heard  by  the  Master  of  the  Eolls,  are  presented  to 
and  answered  by  him. 

How  prepared^  ^c]  The  petition  must  be  entitled 
in  the  cause  or  matter,  and  be  addressed  to  the  judge  to 
whom  it  is  to  be  presented.  It  should  contain  a  state- 
ment of  the  facts  upon  which  it  is  grouDded,  and  con- 
clude with  a  prayer  framed  according  to  the  relief  sought 
to  be  obtained.  If  presented  by  a  party  to  the  suit,  it 
is  intituled,  **  The  humble  petition  of  the  plaintiff  (or 
defendant)  A.  B."  If  presented  by  one  not  a  party  to 
the  suit,  his  name,  residence  and  description  should  be 
set  forth.  Draw  up  the  petition  {see  Forms^  Appendix)^ 
and  engross  it  in  words  at  length  {eaxept  figures)  on 
fodUcap  paper^  hookways  ;  after  which  leave  it  with  the 
wcretary  of  the  Judge  to  whom  it  is  addressed ^  and  the 
Judffe  will  thereupon  appoint  a  day  for  hearing.  At  the 
M»w  time  a  fair  copy  of  the  petition  on  brief  paper ^  brief" 
twy«,  shouM  he  left  with  the  Secretary^  for  the  tcse  of  the 
Judge  in  Court. 

Sendee  ofJ]  As  soon  as  the  petition  has  been  an- 
swered, a  fair  copy  thereof  on  brief  paper,  with  the 
judge's  appointment  for  the  hearing,  must  be  served  upon 
all  parties  interested,  at  least  two  clear  days  before  the 
hearing  (22nd  ord.,  1828).  The  same  rules  with  respect 
to  the  service  of  a  notice  of  motion,  will  also  apply  to  the 
service  of  a  petition.  An  affidavit  of  the  service  should 
he  made  and  filed,  and  an  oflSce  copy  thereof  obtained  to 
he  ready  in  Court  on  the  hearing  (see  Form,  p.  16, 
Appendix). 

Hoto  heardy  Sfc,'}  A  list  of  petitions  is  made  out  as 
set  down  for  hearing,  and  upon  the  day  appointed,  each 
petition  is  called  on  to  be  heard  in  its  proper  order. 
Prepare  a  brief  of  the  petition  and  of  any  affidavits  filed 
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1841,  be  issuable  from  the  Court  of  Chancery,  and  shall 
be  sealed  at  the  Subpoena  Office,  and  that  the  force  and 
effect  of  such  writ,  and  the  practice  under  or  relating  to 
the  same,  shall  be  such  as  is  now  in  force  in  the  said 
Court  of  Exchequer :  Provided,  nevertheless,  that  such 
writ,  and  the  practice  under  or  relating  to  the  same,  and 
the  fees  and  allowances  in  respect  thereof  shall  be  sub-^ 
ject  to  such  orders  and  regulations  as  may 'under  the 
provisions  of  this  act,  or  of  any  other  act  now  in  force, 
or  under  the  general  authority  of  the  Court  of  Chan- 
cery, be  made  with  reference  to  the  proceedings  and 
practice  of  the  said  Court  of  Chancery." 

How  prepared  and  isstied.']  On  the  17th  November, 
1841,  certain  orders  were  issued  for  the  purpose  of  regu- 
lating the  practice  of  distringas  on  stock,  under  the  fore- 
going act.  By  the  first  of  these  it  is  ordered,  ^^  That 
any  person  or  persons,  claiming  to  be  interested  in  any 
stock  transferable  at  the  Bank  of  England,  standing  in 
the  name  or  names  of  any  other  person  or  persons,*  or 
body  politic  or  corporate,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  may  by  his  or 
their  solicitor  prepare  a  writ  of  distringas  pursuant  to 
the  said  act,  in  the  form  set  out  in  the  first  schedule  to 
the  said  act,  and  may  present  the  same  for  sealing  at 
the  Subpoena  Office. 

By  the  2nd  id.  it  is  ordered,  "  That  upon  the  pre-^ 
sentment  of  such  writ  for  sealing,  and  on  leaving  with 
the  patentee  of  the  Subpoena  Office,  an  affidavit,  duly 
sworn  by  the  person,  or  one  of  the  persons  applying  for 
such  writ,  or  his  solicitor,  before  one  of  the  Masters,  or 
Masters  Extraordinary  of  this  Court,  in  the  form  set 
out  at  the  foot  of  these  orders,  the  same  writ  shall  (in 
conformity  with  the  orders  of  this  Court  for  issuing  and 
sealing  writs  of  subpoena)  be  forthwith  sealed  with  the 
seal  of  the  Subpoena  Office,  and  such  writ,  when  sealed, 
shall  have  the  same  force  and  validity  as  the  writ  of  dis- 
tringas heretofore  issued  out  of  the  Court  of  Exchequer. 

The  form  of  affidavit,  however,  prescribed  by  the  fore- 
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ping  order,  was  subsequently  altered  by  the  order  of 
the  lOtb  Dec.  1841,  by  which  it  is  ordered,  "That  the 
affidavit  required  by  the  second  of  the  orders  of  the  17th 
day  of  November,  1841,  shall,  instead  of  being  in  the 
form  set  out  at  the  foot  of  those  orders,  be  in  the  form 
following : — 

A.  B.  {the  name  of  the  party  or  parties  in  whose  he" 
kcdf  the  icrit  is  sited)  9.  the  Governor  and  Company  of 
the  Bank  of  England. 

I,  ,  of  ,  do  solemnly  swear,  that 

according  to  the  1>est  of  my  knowledge,  information,  and 
belief,  I  am  (or,  if  the  affidavit  is  made  hy  the  solicitor^ 
A.  B.,  of  ,  is)  beneficially  interested  in  the  stock 

hereinafter  particularly  described,  that  is  to  say  (here 
specify  the  amount  of  the  stock  to  be  affected  hy  the  writ^ 
ond  Oie  name  or  names  of  the  person  or  persons^  or  hody 
politic  or  corporate,  in  whose  name  or  names  the  same 
thdl  he  standing). 

Prepare  and  swear  an  affidavit  in  the  usual  way^  after 
^Uch  ohtain  a  writ,  which  may  he  had  at  the  law  sta- 
tioner^St  and  Jill  it  in  as  in  Form,  p.  47,  Appendix,  Take 
^  writ  and  affdavit,  as  also  a  prcBcipe,  to  the  Clerk  of 
tk  Suhpcena^,  who  will  seal  the  writ,  and  file  the  prwcipe 
(and  affidavit.  Pay  him  5s,  6d.  for  sealing  the  writ, 
(ind]s.for  filing  the  affidavit. 

By  the  4th  of  the  foregoing  orders  it  is  ordered,  "  that 
the  Governor  and  Company  of  the  Bank  of  England 
having  been  served  with  such  writ  of  distringas,  and  a 
notice  not  to  permit  the  transfer  of  the  stock  in  such 
notice  and  in  the  said  affidavit  specified,  or  not  to  pay 
the  dividends  thereon  ;  and  having  afterwards  received 
a  request  from  the  party  or  parties  in  whose  name  or 
names  such  stock  shall  be  standing,  or  some  person  on 
his  or  their  behalf,  or  representing  him  or  them,  to  allow 
such  transfer,  or  to  pay  such  dividends,  shall  not  by 
force,  or  in  consequence  of  such  distringas,  be  authorised, 
^thout  the  order  of  this  Court,  to  refuse  to  permit  such 
transfer  to  be  made,  or  to  withhold  payment  of  such 
i5 
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ffaw  prepared^  4^]  Draw  up  the  petition  {see  Formic 
ApptmdUx)^  and  engrou  it  im  wards  at  length  (except 
Jigwre$)y  on  foolscap  poper,  hookways  ;  after  which 
take  it  to  the  Secretary  of  the  Rolls^  and  he  will  there- 
tqnm  prepare  the  order  ^  pass  eaid  enter  ity  and  file  the 
petition.  Pay  him  7s.  Haying  obtained  the  order, 
a  copy  thereof  shonld  afternrards  be  made  and  served 
npon  the  solicitor  of  the  opposite  party,  in  such  cases 
where  servioe  is  necessary. 


Section  3. 
affidayits. 


An  affidavit  is  a  written  declaration  upon  oath,  made 
before  some  person  duly  authorised  to  administer  it. 

All  speciad  motions  and  petitions  may  be  supported 
or  opposed  by  affidavits,  and  in  various  other  interlocU' 
tory  applications  the  Court  will  decide  the  question 
upon  i^davits.  They  are  also  used  for  the  purpose  of 
certifying  the  service  of  process,  orders,  and  other  pro- 
ceedings in  a  suit. 

ffaw  prepared,]  The  affidavit  should  set  forth  the  tid^ 
of  the  cause  at  length^  and  should  contain  the  nafi^ 
residence^  and  description  of  the  party  making  the  safns* 
It  must  be  engrossed  continuouslgy  or  without  fafOr 
graphs^  in  words  at  lengthy  on  foolscap  paper,  hookwayf' 
No  erasures  should  he  mctde^  and  all  interlineations  <>f 
alterations  must  be  marked  with  the  initials  of  the  p^' 
son  before  whom  the  affidavit  is  sworn. 

How  sworn,]  If  the  affidavit  is  made  in  London,  ot 
vdthin  ten  miles  thereof,  it  may  be  sworn  before  one.^j 
the  Master  s  in  ordinary  at  the  public  office ;  if  beyond 
ten  miles,  it  may  be  sworn  before  a  Master  extraordinary 
(33d  ord.  21  Dec.  1833).  The  solicitor  in  the  cau^' 
however,  cannot  act  as  such  Master  extraordinary  {I^ 
Hogan^  3  Atk.  812). 


AFFiBAvrrs.  189 

By  the  lih  order,  26  Oct.  1842,  it  is  ordered,  that 
affidavits  or  affirmations  whereon  to  ground  process  of 
contempt,  affidavit  or  affirmations,  required  to  be 
annexed  to  bills,  and  oaths  or  affirmations  as  to  the 
carriage  of  pleas,  answers,  examinations,  or  depositions 
of  witnesses,  taken  before  commissioners  in  the  country, 
may  be  sworn,  affirmed,  or  attested  upon  honour,  before 
any  Clerk  of  Records  and  Writs,  or  before  the  Clerk  of 
Enrolment  in  Chancery,  as  occasion  may  require,  for  the 
better  despatch  of  business. 

All  affidavits  and  affirmations  to  be  filed  in  the  Affi- 
^yit  Office,  may  be  sworn  or  affirmed  before  the  Clerk 
of  Affidavits,  who  is  to  receive  the  proper  and  usual 
fees  for  taking  the  same  (29th  id.). 

By  the  recent  act  6  &  7  Vict.  cap.  82,  reciting 
that  ^'  whereas  it  would  be  convenient  to  extend  to 
Scotland  and  Ireland  the  power  of  the  Lord  High 
Chancellor  of  Great  Britain  to  grant  commissions  in 
order  to  enable  persons  to  take  affidavits,  affirmations, 
wd  declarations,"  it  is  enacted  (sec.  1),  "That  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of 
the  Great  Seal,  for  the  time  being,  shall  have  such  and 
the  same  powers  for  granting  commissions  for  the  pur- 
pose of  enabling  fit  and  proper  persons  to  take  and 
receive  affidavits,  affirmations,  and  declarations  in  Scot- 
land and  Ireland,  and  to  perform  the  other  duties  of 
Masters  extraordinary  of  the  High  Court  of  Chancery 
in  England,  as  he  and  they  now  have  in  any  part  of  the 
Ungdom  of  England."  By  section  4,  it  is  enacted, 
^^  That  every  such  person  authorised  to  act  under  any 
^ch  commission  as  aforesaid,  shall  be  entitled  to 
i^ve  and  take  such  and  the  same  fees,  and  none  other, 
^  Masters  extraordinary  of  the  High  Court  of  Chancery 
^  England  are  now  entitled  to,  by  virtue  of  the  orders 
yf  that  Court,  or  of  any  act  or  acts  of  Parliament  now 
Ml  force.*'  Under  this  act,  several  gentlemen  have  beeii 
•feady  appointed  by  the  Lord  Chancellor  to  act  as 
^^^nnniissioners  for  taking  affidavits,  at  Dublin,  Cork^ 
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Bdfast,  Edinburgh,  Glasgow,  Paidey,  and  various  oAei 
places  in  Scotland  and  Ireland. 

The  jurat  must  be  written  at  the  foot  of  the  affidamt, 
an  the  right  hand  side  (see  Forms^  P- 1 1?  Appen£x),  If 
sworn  in  the  country,  the  name  of  the  place  where  sworn 
should  be  stated  in  the  jurat.    Fay  for  the  oath  Is.  Sd, 

If  documents  are  referred  to  by  the  affidavit,  thej 
must  be  marked  as  exhibits  by  the  party  taking  the 
affidavit,  at  the  time  of  its  being  sworn,  for  which  you 
pay  2s.  6d.  each  (See  Form^  p.  54,  Appendix). 

ffow  JUed."]  All  affidavits,  before  they  can  be  read  or 
used  in  Court,  must  be  filed  and  registered  {Gardiner 
V.  Bowe,  4  Buss.  578).  There  does  not  appear  to  be 
any  rule  requiring  that  the  affidavit  should  be  filed  any 
particular  time  previous  to  the  discussion  {Ex  part» 
Leicester,  6  Yes.  432),  but  it  would  seem  that  aa 
affidavit  in  support  of  a  motion  should  not  be  fikd 
previous  to  the  date  of  the  notice  of  motion.  T€^  the 
original  affidavit  as  sworn  to  the  Clerk  of  the  AffidavitSy 
at  the  Affidavit  Office,  by  whom  it  will  belled.  Pay  him 
for  filing,  4fd.,  and  for  registering,  4>d.for  every  1 02  words. 
Affidavits  required  by  the  Masters  in  proceedings  before 
them  are  filed  in  the  Masters*  office. 

Office  copies.'}  As  soon  as  the  affidavit  is  filed,  office 
copies  may  be  obtained  either  by  tlie  party  filing  it  or 
any  other  party,  upon  your  bespeaking  them  of  the 
Clerk,  the  charge  for  which  is  4fd,  for  every  1 02  words, 
iand  Is,  for  signing.  These  office  copies  must  be  ready 
within  forty-eight  hours  after  they  are  bespoken  (36th 
ord.  21  Dec.  1833).  When  the  office  copy,  however,  is 
required  for  immediate  use,  as  in  applications  for  injunc- 
tions and  other  urgent  matters,  the  Clerk  of  the  Affida« 
vits,  upon  your  producing  to  him  a  true  copy  of  the 
affidavit,  vdll  examine  it  with  you  and  mark  it  as  an 
office  copy,  and  which  in  many  cases  is  of  great  conve* 
nience. 
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B^enrin^,']  Affidavits  may  be  referred  either  for 
scandal  or  impertinence,  and  if  the  matter  is  expunged, 
it  is  generally  at  the  cost  of  the  party  filing  the  affidavit. 
If  it  is  intended  to  use  affidavits  made  on  previous 
occasions,  in  support  of  an  application  to  the  Court, 
notice  thereof  should  be  given  to  the  opposite  party. 

AU  affidavits  previously  made  and  read  in  Court 
upon  any  proceeding  in  a  cause  or  matter,  may  be  used 
before  iiie  Masters  (65th  ord.  1828),  and  where,  upon 
an  inquiry  before  the  Master,  affidavits  are  received, 
tbete  no  affidavit  in  reply  shall  be  read,  except  as  to 
new  matter  yfMah  may  be  stated  in  the  affidavits  in 
answer,  nor  shall  any  further  affidavit  be  read  unless 
qpedally  required  by  the  Master  (66th  id.). 

Affi^vits  sworn  before  a  Baron  of  the  Exchequer  in 
Scotland^  or  a  Master  in  Chancery  in  Ireland,  may  be 
read  in  this  Court  {Braham  v.  Bowea^  IJ.  &  W.  296)  ; 
bat  if  taken  before  a  justice  of  the  peace  in  Scotland,  or 
a  consul  or  other  official  person  abroad,  proof  of  the 
hand-vnriting  of  the  person  so  taking  the  affidavit  and 
that  he  held  such  situation  is  necessary. 

Where  an  affidavit,  instead  of  commencing  with  the 
words  ^  maketh  oath  and  saith,"  merely  began  with  the 
word  ^*  saith,"  it  was  objected  to  on  the  ground  that  it 
did  not  contain  the  word  ^^  oath,"  or  any  equivalent 
expression,  and  was  accordingly  held  to  be  insufficient 
{Prwike  v.  Phillips,  7  Jur.  528). 
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CHAFTEB  IV. 

Incidental  Proceedings. 
Section  1. 

DISMISSION  OF   ▲  bill. 

By  the  plaintiff.']  The  plaintiff  is  at  liberty  to 
miss  his  bill  at  any  time  pievions  to  the  decree  {ChurC'^ 
T.  Lhyd^  4  My.  and  Cr.  1 94).  After  the  decree,  it  < 
only  be  dismissed  either  npon  rehearing  or  appeal  (jf 
ley  Y.  Hogg^  11  Yes.  602).  If  dismined  before  the  < 
fendant  has  appeared,  it  is  without  costs  {FidtXU  ^^^* 
Ewiniy  I  Cox,  27).  After  appearance,  howeyer,  tifcrs^ 
order  is  made  upon  payment  of  the  defendant's  coeto. 

By  the  defendantJ^  If  the  pbuntiff  neglects  to  pr<^^>- 
ceed  with  his  suit  within  the  time  limited  by  the  ordoi-  -J^ 
of  the  Court,  the  defendant,  as  we  haye  already  sujii  ""^ 
may  move  to  dismiss  the  bill  for  want  of  prosecution. 

After  answer r\  By  the  16th  order,  3  April,  1828,  >* 
is  ordered,  "  That  where  the  answer  of  a  defendant  is  "'^ 
be  deemed  sufficient,  whether  it  be  in  term  time  or  ™ 

Yacation,  if  the  plaintiff  or  plaintiffs  shall  not  proce^^^" 
in  the  cause,  the  defendant  shall  be  at  liberty,  after  t^^V^ 
expiration  of  two  months,  to  move,  upon  notice,  th^  — *•* 
the  bill  be  dismissed  with  costs,  for  want  of  prosecntioi^^^  ' 
and  the  bill  shall  accordingly  be  dismissed  with  oo8^^^?> 
unless  the  plaintiff  or  plaintiffs  shall  appear  upon  snc^^^^ 
motion,  and  give  an  undertaking  to  %le  a  replicatioc^  "^°* 
and  serve  a  subpcena  to  rejoin ;  and  in  case  he  requires-^^  * 
commission  to  examine  witnesses,  shall  obtain  and  ser^ — "^^ 
an  order  for  such  commission  within  three  weeks  fro        ^ 
the  date  of  such  undertaking ;  or  unless  the  plaintiff  — ^"^ 
plaintiffs,  without  filing  a  replication,  shall  appear  up^^" 
such  motion,  and  give  an  undertaking  to  hear  the  caohL^^ 
as  against  the  defendant  making  the  motion,  upon  b'xff 
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and  answer ;  or  unless  it  shall  appear  that  the  plaintiff 
orpJaintifis  is  or  are  unable  to  proceed  in  the  cause  by 
KeasoQ  of  any  other  defendant  or  defendants  not  having 
sufficiently  answered  the  bill,  and  that  due  diligence  has 
been  used  to  obtain  a  sufficient  answer  or  answers  from  such 
other  defendant  or  defendants ;  in  which  case  the  Court 
shall  allow  to  the  plaintiff  or  plaintiffs,  such  further  time 
for  proceeding  in  the  cause  as  shall  appear  to  the  Court 
to  be  reasonable.  And  in  case  the  plaintiff  or  plaintiffs 
<io  appear  upon  the  motion  to  dismiss,  and  give  the  un- 
dertaking to  tile  a  replication  and  take  the  other  pro- 
ceedings consequent  thereon  hereinbefore  required,  then 
all  the  rules  and  regulations  with  respect  to  the  com- 
Buarion,  and  the  return  thereof,  and  the  setting  down 
the  cause  for  hearing,  and  the  rights  of  the  defendant 
with  respect  to  the  commission,  in  case  of  any  de&ult 
on  the  part  of  the  plaintiff,  which  are  particularly  ex- 
pressed in  the  next  order,  shall  apply  to  all  cases  under 
this  order."  ^ 

•  By  the  4th  id.  it  is  ordered,  "That  in  all  cases,  whe- 
ther the  defendant's  answer  be  filed  in  term  time  or  in 
vacation,  the  plaintiff  shall  be  allowed  two  months  to 
ddiver  exceptions  to  such  answer ;  but  if  the  exceptions 
ke  not  delivered  within  the  two  months,  the  answer 
shall  thenceforth  be  deemed  sufficient,  and  the  plaintiff 
shall  have  no  order  to  deliver  exceptions  nunc  pro  tunc,** 
By  the  Idth  id.  it  is  provided,  "That  the  time  which 
oecurs  between  the  last  seal  after  Trinity  Term  and  the 
iist  seal  before  Michaelmas  Term,  and  between  the  last 
leal  after  Michaelmas  Term  and  the  first  seal  before  Hi- 
laiy  Term,  shall  not  be  reckoned  in  the  computation  of 
tiioe  which  is  allowed  to  a  party  for  amending  any  bill, 
&r  filing,  delivering,  or  referring  exceptions  to  any  an- 
swer, or  for  obtaining  a  Master's  report  upon  any  ex- 
oeptions." 

Under  these  orders,  it  will  be  perceived  that  the  de- 
fendant is  not  entitled  to  move  to  dismiss  the  bill  until 
the  expiration  of  two  months  after  the  answer  is  to  be 
deemed  sufficient,  and  which  it  is  in  all  cases  taken  to. 
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be  unless  excepted  to  within  two  months  afiier  it  is  filed. 
Four  months  must,  therefore,  elapse  after  the  filing  of 
the  answer,  before  the  bill  can  be  dismissed  for  want  of 
prosecution ;  to  which  four  months  must  be  added  any 
time  which  occurs  in  the  intervals  mentioned  in  the  19dt 
order,  provided  such  intervab  occur  in  the  first  two  of 
such  four  months,  but  otherwise  they  are  not  to  be 
reckoned  (Marriott  v.  Tarpley,  8  Sim.  18). 

By  the  26th  order,  21  Dec.  1833,  it  is  provided, 
"  That  a  defendant  shall  not  be  at  liberty  to  serve  a 
notice  of  motion  to.  dismiss  for  want  of  prosecntioii, 
until  after  the  time  limited  by  the  rules  of  the  Gomt 
within  which  a  plaintiff  may  obtain  an  order  to  amend, 
as  to  such  defendant,  shall  have  expired,  any  thin^  in 
any  former  order  contained  to  the  contrary  notwithr 
standing."  As  the  plaintiff  is  entitled  to  amend  his 
bill  at  any  time  vdthin  six  weeks  after  the  defendaot^a 
answer  is  to  be  deemed  sufficient,  and  as  in  compatiif 
such  six  weeks  the  time  which  occurs  in  the  intervals 
mentioned  in  the  19th  of  the  foregoing  orders  is  not  to 
be  reckoned,  it  may  so  happen  that  the  plaintiff*8  time 
for  amending  may  not  have  expired  until  long  after  the 
defendant,  but  for  this  order,  would  be  entitled  to  move 
to  dismiss  the  bill. 

After  replication,}  By  the  17th  order,  Srd  Apil» 
1828,  it  is  ordered,  "  that  where  the  plaintiff  files  a  im- 
plication, without  having  been  served  with  a  notice  of 
motion  to  dismiss  the  bill  for  want  of  prosecution,  he 
shall  serve  the  subpoena  to  rejoin ;  and  in  case  he  requiiee 
a  commission  to  examine  witnesses,  shall  obtain  and  seive 
an  order  for  such  commission  within  three  weeks  from  the 
filing  of  the  replication,  and  such  commission  shall,  at  the 
latest,  be  returned  on  the  first  return  of  the  second 
Term  then  next  following ;  and  the  plaintiff  shall  ff^^ 
his  rules  to  produce  witnesses  and  pass  publication  ftt 
the  latest  in  the  same  Term,  and  shall  set  down  his  canso 
for  hearing,  and  duly  serve  the  subpoena  to  hear  judg- 
ment returnable  in  the  succeeding  Term;  and  if  the 
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plamtiff  shall  make  default  herein,  then  upon  applica- 
tioD  by  the  defendant,  upon  notice  of  motion,  the  plain- 
tiff's bill  shall  stand  dismissed  out  of  Court,  with  costs, 
noless  the  Court  shall  make  special  order  to  the  contrary. 
And  in  case  the  plaintiff  serves  a  suhpoena  to  rejoin, 
within  three  weeks  after  filing  the  replication,  but  does 
not  obtain  and  serve  an  order  for  a  commission  to  ex- 
amine witnesses  within  that  time,  then  the  defendant 
shall  be  at  liberty,  without  notice,  to  obtain  an  order 
for  a  commission  to  examine  witnesses,  returnable  at  the 
like  period  as  the  plaintiff  is  entitled  to,  pursuant  to  this 
order,  and  shall  have  the  carriage  of  such  commission. 
And  if  the  plaintiff  obtains  an  order  for,  and  sues  out  a 
commission,  and  neglects  to  execute  and  return  the  same 
at  or  within  the  time  stated  in  this  order,  the  defendant 
shall  be  entitled  to  an  order,  as  before  stated,  for  a  com- 
mission returnable  on  the  last  return  of  the  Term  follow- 
ing that  which  is  allowed  to  the  plaintiff  by  this  order 
fof  the  return  of  his  commission.  And  when  any  com- 
nuasion  issues  pursuant  to  this  order  or  the  last  foregoing 
order,  the  parties  shall  have  liberty  to  execute  the  same 
in  Term  time,  and  publication  shall  stand  enlarged  until 
the  commission  shall  be  returnable ;  and  the  plaintiff  shall 
be  at  liberty  to  set  down  the  cause,  in  the  meantime, 
without  the  necessity  of  inserting  such  directions  in  the 
order  for  the  commission." 

Under  this  order  it  has  been  held  that,  that  if  the 
plaintiff  serves  a  subpoena  to  rejoin  in  due  time,  but  does 
not  require  or  obtain  an  order  for  a  commission,  and  fails  to 
proceed  with  the  suit,  this  order  does  not  provide  a  remedy 
{Janaway  v.  Williams^  6  Sim.  77).  The  defendant  in 
radi  case,  however,  is  entitled  to  issue  his  own  com- 
Qinion,  after  which,  if  the  plaintiff  neglects  to  proceed, 
the  only  mode  of  getting  the  suit  disposed  of  is,  by 
setting  it  down  for  hearing  ad  requisitionem  defend- 

M(tt. 

Order  for,  how  obtained,]     If  the  plaintiff  has  ne- 
glected to  proceed  with  the  suit  in  due  time,  prepare  a 
K  2 
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notice  of  motion  (see  Form^  p.  9,  Appendix)^  a  copy  of 
which  mtist  be  served  in  the  usual  tray,  and  an  affidavit 
of  service  thereof  {see  Form^p.  15,  Appendix)  mmt  k 
made  andfiUd^  and  an  office  copy  obtained  ;  after  which 
procure  of  the  Clerk  of  t/ie  Records  and  Writs  in  ichm 
division  the  suit  t>,  a  certificate  of  the  date  of  filing  th$ 
answer  or  replication.  Give  these  to  counsel^  tvith  a 
motion  paper ^  '^  To  move  pursuant  to  the  teithin  n^ 
of  motion^**  and  he  will  thereupon  move  the  Courts  and 
if  the  order  is  granted^  it  is  drawn  up  with  the  BegistroT 
in  the  usual  way  (see  ante^  *'^ Motions'). 

Shewing  cause  against."^  The  plainti£P,  upon  b^Dg 
served  with  the  Dotice  of  motion  to  dismiss,  must  either 
undertake  to  speed  the  cause,  or  to  hear  the  same  upon 
bill  and  answer,  if  no  replication  has  been  filed;  or, 
upon  cause  shown,  obtain  special  time,  otherwise  tho 
bill  will  be  dismissed  with  costs.  Jn  either  ofthm 
cases  counsel  must  be  instructed  to  appear  upon  ihi 
motion^  and  if  an  order  is  granted  it  is  draton  up  in  As 
usual  way. 

When  the  plaintiff  amends  his  bill,  but  does  sot 
require  an  answer  thereto,  he  must  reply  within  eigbt 
days  after  such  amendment,  otherwise  the  defendant  may 
move  to  dismiss  for  want  of  prosecution,  provided  he  is 
in  other  respects  in  a  situation  to  do  so.  If  the  plaintiff 
requires  a  further  answer  to  the  amended  bill,  he  miM* 
serve  a  subpoena  within  eight  days  after  it  is  amended, 
or  in  default,  the  defendant  may  move  to  dismiss  (C(»^ 
V,  DavieSy  1  Turn,  and  Russ.  509). 

If  the  plaintiff  files  a  bill  of  revivor  and  requires  « 
answer  thereto,  the  defendant  cannot  move  to  disaoBB 
until  two  months  after  his  answer  to  such  bill  is  to  be 
deemed  suflficient.  If  a  defendant  is  in  contempt  he 
cannot  move  to  dismiss  until  he  clears  such  contempt* 
A  defendant  cannot  move  to  dismiss  during  the  poD« 
dency  of  a  plea  or  demurrer  (Anon.  2  Ves.  287). 
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Section  2. 
scandal  and  impertinence. 

Nature  of."^  Scandal  is  anything  alleged  in  a  bill, 
toswer,  or  other  pleading,  in  language  which  it  is  unbe- 
coming the  Court  to  hear,  or  contrary  to  good  manners,  or 
anything  set  forth  which  charges  a  person  with  a  crime  not 
necessary  to  be  shown  in  the  cause  (Wyatt'sP.  R.,  383). 

Impertinence  is  where  the  pleadings  are  stuffed  with 
long  recitals,  or  with  long  digressions  of  matters  of  fact, 
which  are  altogether  unnecessary  and  totally  immaterial 
to  the  point  in  question  (id.). 

Reference  for.'}  Every  proceeding  before  the  Court, 
if  made  the  vehicle  of  scandal  or  impertinence,  may  be 
Kferred  {Erskine  v.  Garthshore^  18  Ves.  114);  so  also 
Biayan  affidavit  in  lunacy,  or  bankruptcy,  and  any  pro- 
^ieedings  in  the  Master's  office  {Exparte  Le  Heup. 
18  Ves.  221). 

•  A  bill  may  be  referred  for  scandal  at  any  time,  but  it 
cannot  be  referred  for  impertinence  after  an  answer  or 
mbmission  to  answer  {Anon.  2  Ves.  631,  and  Aherga- 
^ivfmy  V.  Abergavenny^  2  P.  &  W.  31 1). 

An  answer  may  be  referred  for  scandal  at  any  time, 
Wit  cannot  be  referred  for  impertinence  after  a  replica- 
^on,  or  an  undertaking  to  speed  the  cause,  nor  after  a 
leference  for  insufficiency   {Barnes  v.  Saxhg^  3  Swans. 

232,  and  Pellew  v. ,  6  Ves.  456). 

If  any  pleading  on  inspection  is  found  to  contain 
scandalous  or  impertinent  matter,  the  opposite  party 
'ttay  apply  for  an  order  to  refer  it  to  the  Master  to 
•^certain  and  certify  the  fact,  and  upon  his  so  certifying, 
the  party  is  entitled  to  have  such  matter  expunged. 

An  exception  for  impertinence  cannot  be  sustained 
^en  the  question,  whether  the  matter  complained  of  is 
laaterial  or  not,  is  connected  with  the  merits  of  the  case ; 
*ttd  the  question  of  materiality  cannot  be  decided  until 
"^  merits  of  the  case  are  discussed.     Therefore,  where 
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exceptions  had  been  taken  to  an  information  filed  by  the 
Attorney  General,  as  containing  matters  altogether  im- 
material and  irrelevant,  and  therefore  impertinent,  the 
Master  of  the  Rolls,  upon  the  argument,  said,  "  I  cannot 
say  that  matter  introduced  into  the  pleadings  might  not 
^be  so  plainly  irrelevant  and  unconnected  with  the  r» 
gesta  as  would  make  it  proper  for  the  Court  to  expunge 
it  as  impertinent ;  but  any  person  acquainted  with  the 
practice  of  the  Court  who  considers  the  question  of  mar 
teriality  or  immateriality,  and  the  real  difficulty  theie  is 
in  ascertaining  whether  an  allegation  is  material  or  not, 
will  not  be  disposed  to  concur  in  the  doctrine,  thst, 
because  the  allegation  may  ultimately  turn  out  to  ht 
immaterial,  therefore  it  ought  to  be  treated  from  the 
beginning  as  impertinent.  I  think  the  excepticm  to  the 
Master's  report  ought  to  be  allowed,  because  the  ques- 
tion,  whether  these  allegations  are  material  or  not,  can 
only  be  decided  on  the  argument  upon  the  merits  of  the 
cause.  The  whole  merits  of  the  cause  cannot  be  deta^ 
mined  on  the  hearing  of  a  question  of  impertinence. 
This  would  be  a  most  inconvenient  mode  of  proceeding. 
If,  on  the  consideration  of  the  merits,  it  appears  that  the 
allegations  complained  of  are  immaterial,  they  cannot 
support  the  equity  of  the  plaintiff's  case  against  ^ 
defendants,  who  will  only  have  to  complain  of  the  un- 
necessary length,  with  a  view  to  costs.  But  it  is  of 
great  importance  that  the  Court,  when  it  has  to  discusB 
the  matter  on  the  merits,  should  have  all  the  allegations 
before  it  which  either  of  the  parties  thinks  material* 
The  question,  whether  these  matters  are  material  or  not, 
will  have  to  be  determined  when  the  cause  comes  o« 
upon  the  merits.  I  think  the  Master  has  come  to  as 
erroneous  conclusion,  and  that  the  exceptions  to  hn 
report  ought  to  be  allowed,  because  I  think  that  ^ 
exception  for  impertinence  cannot  be  sustained  ^h^ 
the  question,  whether  the  matter  is  material  or  not, » 
connected  with  the  merits  of  the  question  in  the  caue^ 
and  the  question  of  materiality  cannot  be  decided  unti 
the  merits  are  discussed."     The  exceptions  to  the  Maa 
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far's  report  were  accordingly  allowed  {Attorney  Cfmeral 
r.B{ckards,7  3nr.S62). 

Exceptions  for  r\  Previous  to  the  order  of  reference 
being  obtained,  the  party  must  take  exceptions  in  writing 
to  such  pleading,  describing  tlie  particular  passages  which 
are  considered  scandalous  or  impertinent  (11th  order, 
2828).  Under  this  order  it  has  been  held  that,  in 
dfficribing  any  passage  which  is  impertinent,  it  is  sufli- 
cieiit  to  state  it  as  extending  from  a  specified  word  in  a< 
given  folio,  to  a  speci6ed  word  in  another  folio ;  but  the 
exception  will  be  overruled  if  it  include  any  passage 
which  is  not  impertinent  (  Wag%taff  v,  Bryan^  1  R.  & 
M.  30).  The  exc&ptwn%  are  uevmly  dra/wn^  and  must 
oh)  he  signed  hy  counsel ;  after  which  they  are  copied 
(» foolscap  paper  hookways.  The  name  and  address 
«/  ^e  party  filing  the  exceptions  must  be  indorsed 
ikereonf  as  previously  directed  with  respect  to  a  bill  (antCy 
p.  6). 

Formerly  the  exceptions  were  delivered  to  the  Clerk 
in  Court  of  the  party  excepting.  They  are  in  future, 
however,  to  be  filed  with  the  Clerk  of  the  Records  and 
Writs  in  whose  division  the  cause  may  be  (5th  ord.  26 
Oct.  1842). 

On  the  same  day  on  which  the  exceptions  are  filed,  a 
notice  thereof  (see  Form,  p.  59,  Appendix)  must  be 
given  to  the  solicitor  for  the  adverse  party,  or  to  the 
Averse  party  himself  if  he  acts  in  person  (24th  id.). 

How  referred.^  As  soon  as  the  exceptions  have 
been  filed,  the  party  excepting  may  apply  for  an  order 
to  refer  it  to  the  Master  to  certify  whether  the  pleading 
18  scandalous  or  impertinent.  This  order  must  be  ob- 
tained at  the  latest  within  six  days  after  delivery  of  the 
exceptions  (11th  ord.  1828).  The  application  may  be 
^er  by  petition  or  motion  as  of  course,  and  the  order 
is  drawn  up,  passed,  and  served  in  the  usual  way.  The 
order  is  considered  as  abandoned,  unless  the  party  ob- 
tuning  it  procures  the  Master's  report  within  a  fortnight 
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from  the  date  thereof,  or  obtains  further  time  for  sncsra 
purpose  (12th  ordL  1828). 

Having  obtained  the  order^  a  copy  thereof  u  earrt  ^sd 
into  the  Masters  office^  and  a  warrant  tcJten  out  amrad 
served  to  proceed  upon  the  reference  {seeposte^^^  Wcc^-sar* 
rants"),  and  upon  the  Master  being  attended  by  ^^ 
parties^  the  matter  is  argued  before  him,  and  he  ths^  "fr* 
upon  certifies  tchether  or  no  the  pleading  is  scandalous  df 
impertinent.  This  certijtcate  must  afterwards  bej 
at  the  Report  Office^  but  does  not  require  confirmatia 

How  expunged."]     If  the  Master  is  of  opinion  that  \ 
pleading  is  scandalous  or  impertinent,  a  warrant  is  \ 
out  to  expunge,  which  warrant  must  not  be  retuma* 
until  four  days  after  the  certificate  has  been  filed,, 
order  that  the  opposite  party  may  have  an  opportn 
to  except  thereto  (22nd  ord.  2 1  Dec.  1 833).     This  w^  -or- 
rant  is  served  on  the  opposite  party^  and  notice  giv 
the  Clerk  of  the  Records  and  Writs  in  whose  division 
suit  isy  who  at  the  return  thereof  will  attend  with 
record  of  the  pleading^  and  the  Master  thereupon 
punges  such  parts  as  he  is  of  opinion  are  scandalous 
impertinent. 

If  either  party  is  dissatisfied  with  the  Master's  repc^^  "^^^ 
he  may  except  to  it  at  any  time  before  tlie  impertin»>  -^•^'^t 
or  scandalous  matter  is  actually  expunged  (Evans  \^' 
Owm^  2  M.  &  K.  382),  as  to  which  see  poste,  «^^^x- 
ceptions  to  Report." 

It  is  not  necessary  to  obtain  an  order  to  refer  d^f^^l 
proceeding  in  the  Master's  Office  for  scandal  or  imp   ^f^^- 
tinence,  but  the  party  may  proceed  before  the  Mas"^^^' 
by  a  warrant  to  be  taken  out  for  that  purpose  (73rd  o:       '^* 
1828). 

Costs  o/l]  The  costs  abide  the  event  of  the  referen  '^^> 
the  Master  being  empowered,  under  the  22nd  order,  2  ^** 
December,  1833,  to  direct  by  whom  the  same  shall  '^ 
paid. 
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Section  3. 
production  of  deeds,  etc. 

When  granted.]  If  the  defendant  by  his  answer  ad- 
mits deeds  or  papers,  referred  to  therein,  to  be  in  his 
possession,  the  plainti^  if  so  advised,  is  at  liberty  to 
ipply  to  have  them  deposited  with  the  Clerk  of  the 
Records  and  Writs,  in  order  that  he  may  inspect  and 
^e  copies  of  them,  and  that  such  clerk  may  attend 
'herewith  before  the  Examiner,  or  at  the  execution  of  a 
nmmission,  and  at  the  hearing  of  the  cause. 

The  production  will  not  be  ordered  unless  the  docu- 
nents  are  admitted  by  defendant  to  be  in  his  possession, 
uid  described  by  his  answer  or  the  schedules  thereto 
Atkins  V.  Wri^ht^  14  Ves.  211)  ;  nor  will  the  Court 
»der  the  production  of  correspondence  between  the  de- 
endant  and  his  solicitor  with  reference  to  the  suit  (jGar- 
W  V.  Scott^  3  Sim.  396). 

When  books  are  used  constantly  by  the  defendant  in 
lis  business,  the  Court  will  order  them  to  be  inspected 
^tthe  office  of  the  defendant  or  his  solicitor  (jGrane  v. 
3wp«r,  4  My.  and  Cr.  263) ;  and  if  they  contain  other 
ajtries  not  connected  with  the  cause,  such  parts  will  be 
Erected  to  be  sealed  up ;  but,  in  either  case,  the  party 
iiust  make  an  affidavit  of  tho  facts  {Gerard  v.  Pens^ 
<W,  1  Swan.  535). 

Upon  a  motion  for  the  production  of  documents, 
consisting  of,  amongst  other  things,  an  affidavit  sworn 
'i  the  cause,  containing  statements  on  which  an  indict- 
Jiont  for  perjury  had  been  preferred  and  a  true  bill 
■ound,  the  defendant  opposed  the  motion  on  the  ground 
^»athe  could  not  produce  the  document  consistently 
"^th  his  safety,  and  was  entitled  to  protection.  The 
^ttrt,  notwithstanding,  made  the  usual  order  {Rice  v. 
^dmi,  7  Jur.  1076).  a     ^    ^ 

A  bill  of  discovery  having  been  filed,  m  aid  ol  the 

plaintirs  defence  to  an  action  at  law,  brought  to  recover 

k5 
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a  sum  of  money,  claimed  by  the  defendant  to  be  due  to 
him  in  respect  of  an  alleged  ancient  customary  payment 
or  duty  ;  specific  variations  in  the  mode  of  laying  the 
custom  on  the  part  of  the  defendant  and  his  ancestors, 
at  different  periods,  were  stated ;  and  the  bill  charged 
that  the  defendant  had  documents  in  his  possession  re- 
lating to  the  matters,  by  which,  if  produced,  the  truth 
thereof  would  appear.  The  defendant,  by  his  answer, 
admitted  the  possession  of  documents  relating  to  the 
matters  in  the  bill  mentioned,  but  denied  that  thereby 
the  truth  of  the  matters  would  appear ;  and  he  further 
stated,  that  the  documents  were  his  title-deeds,  evi- 
dences, and  muniments,  and  evidenced  or  related  to  bis 
right  and  title  to  his  estate,  and  to  the  said  duty  or 
payment.  The  Court  held,  that  the  plaintiff  was  en- 
titled to  the  production  of  all  documents  relating  to  the 
alleged  variations,  although  such  documents  related  also 
to  the  title  of  the  defendant,  with  liberty  for  the  defend- 
ant to  seal  up  whatever  did  not  relate  to  the  matters  in 
question  {Smith  v.  Duke  of  Beaufort^  7  Jur.  1095, 
confirmed  on  appeal). 

Order  for,  how  obtained,]  A  notice  of  motion  {s^ 
Form,  p.  9,  Appendix)  must  be  served  upon  the  defef^' 
dant*s  solicitor  in  the  usual  way,  and  an  affidavit  of 
service  (see  Form,  p.  15,  Appendix)  must  be  made  and 
filed,  and  an  office  copy  obtained  to  be  ready  in  Cofif^- 
In  ordinary  cases,  a  hand  motion,  together  with  a  co0 
of  the  affidavit  and  notice,  may  be  sufficient  for  co«»' 
sel;  but  if  any  opposition  is  anticipated,  he  should  ^ 
furnished  with  a  brief  of  the  pleadings.  The  fee  tw" 
vary  from  one  Guinea  upwards,  according  to  cirC^' 
stances.  The  motion  can  only  be  made  on  the  dajp 
appointed  for  motions.  The  order  is  drawn  up  ^ 
the  usual  way  (see  ante,  **  Motions**),  after  which  ^ 
copy  must  be  served  upon  the  opposite  party,  and  if  ^ 
neglect  to  comply  therewith,  he  must  be  proceeded 
against  in  the  same  manner  as  previously  directed  VJ^'^ 
respect  to  enforcing  a  decree. 
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Bj  the  7th  order,  26  Oct.  1842,  it  is  ordered,  that 

affidavits  or  affirmations  whereon  to  ground  process  of 

contempt,    affidavit  or   affirmations,   required    to    he 

annezed  to  bills,  and  oaths  or  affirmations  as  to  the 

carriage  of  pleas,  answers,  examinations,  or  depositions 

of  witnesses,  taken  before  commissioners  in  the  country, 

may  be  sworn,  affirmed,  or  attested  upon  honour,  before 

any  Clerk  of  Records  and  Writs,  or  before  the  Clerk  of 

Enrolment  in  Chancery,  as  occasion  may  require,  for  the 

l)etter  despatch  of  business. 

All  affidavits  and  affirmations  to  be  filed  in  the  Affi- 
^?it  Office,  may  be  sworn  or  affirmed  before  the  Clerk 
of  Affidavits,  who  is  to  receive  the  proper  and  usual 
lees  for  taking  the  same  (29th  id.). 

By  the  recent  act  6  &  7  Vict.  cap.  82,  reciting 
ihat  ^^  whereas  it  would  be  convenient  to  extend  to 
Scotland  and  Ireland  the  power  of  the  Lord  High 
Chancellor  of  Great  Britain  to  grant  commissions  m 
^erio  enable  persons  to  take  affidavits,  affirmations, 
and  declarations,"  it  is  enacted  (sec.  1),  "That  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of 
the  Great  Seal,  for  the  time  being,  shall  have  such  and 
"the  same  powers  for  granting  commissions  for  the  pur- 
3K)8e  of  enabling  fit  and  proper  persons  to  take  and 
receive  affidavits,  affirmations,  and  declarations  in  Scot- 
^nd  and  Ireland,  and  to  perform  the  other  duties  of 
Rasters  extraordinary  of  the  High  Court  of  Chancery 
^  England,  as  he  and  they  now  have  in  any  part  of  the 
^gdom  of  England."  By  section  4,  it  is  enacted, 
^'  That  every  such  person  authorised  to  act  under  any 
^ch  commission  as  aforesaid,  shall  be  entitled  to 
^^ive  and  take  such  and  the  same  fees,  and  none  other, 
^  Masters  extraordinary  of  the  High  Court  of  Chancery 
hi  England  are  now  entitled  to,  by  virtue  of  the  orders 
^f  that  Court,  or  of  any  act  or  acts  of  Parliament  now 
ui  force,''  Under  this  act,  several  gentlemen  have  beeii 
•beady  appointed  by  the  Lord  Chancellor  to  act  as 
conunissioners  for  taking  affidavits,  at  Dublin,  Cork^ 
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feuch  orders^  had  been  long  a  subject  of  dispute  (Pre^ 
V.  Phillips^  7  Jur.  763). 

The  party  by  whom  the  documents  are  deposited  ma^ 
have  access  to  them  at  any  time,  without  paying  any 
fees.  The  opposite  party  may  ako  inspect  and  take 
copies  thereof,  but  it  is  upon  payment  of  the  usual  fees^ 
namely,  7s.  per  hour  for  the  inspection,  and  isd.  per  fulio 
for  oflBce  copies. 

After  the  documents  have  been  deposited,  they  cannot 
be  delivered  out,  even  by  consent  of  the  parties,  withoot 
an  order.     It  is,  therefore,  usual  for  a  direction  to  be 

fiven  for  their  delivery,  in  the  decree  or  order  which 
isposes  of  the  cause. 


Section  4. 
further  directions. 


A  cause  cannot  be  set  down  on  further  directions  ex- 
^pt  on  a  Master's  general  report,  made  in  pursuance  of 
a  decree  or  decretal  order.  On  other  orders  the  re8e^ 
yation  is  that,  "  after  the  Master  has  made  his.  report* 
such  further  order  shall  be  made  as  shall  seem  just." 

When  the  Master  makes  a  separate  report  in  pnr* 
suance  of  a  decree,  or  any  report  not  in  pursuance  of  a 
decree  or  decretal  order,  the  cause  cannot  be  brought 
before  the  Court  on  further  directions,  but  the  part/ 
must  apply  by  petition  for  consequential  directions 
{Van  Kamp  v.  Bell^  3  Madd.  430). 

How  set  cbwn,]  As  soon  as  the  Master  s  report  has 
been  absolutely  confirmed,  the  plaintiff  is  at  liberty  t^ 
set  his  cause  down  on  further  directions.  For  M** 
purpose f  a  petition,  as  of  course ,  is  prepared  {seeFom^^ 
p.  5,  Appendix)^  and  left  with  the  Secretary  of  thi 
Judge  before  whom  the  cause  is  to  he  heard,  andy  ^^ 
the  same  time,  a  copy  of  the  decree  or  order f  o^ 


FURTHER  directions;  205 

^/  tke  Mcalers  report^  including  the  schedules^  and 
ftko  of  any  interlocutory  orders  or  reports  made  be- 
tween the  decree  and  the  general  report,  is  left  with 
iim.    The  order  is  drawn  up,  passed,  and  entered,  in 
the  usual  way:    after  which  copies  thereof  must  be 
served  upon  the  opposite  parties,  and  an  affidavit  of 
service  should  be  made  (see  Form,  p.  12,  Appendix), 
ond  an  office  copy  obtained,  to  be  read  in  Court  on  the 
hearing,  in  case  the  adverse  party  neglects  to  appear. 
As  soon  as  the  order  is  drawn  up,  the  cause  may  be  set 
€hwn  with  the  Registrar,  for  which  you  pay  Is.  if  on 
further  directions  only,  or  2s.  if  on  further  directions 
end  costs. 

Brief  on.]     The  cause  having  been  set  down,  a  brief 

for  the  hearing  must  next  be  prepared,      l^hi^  should 

*c(mtain  the  title  of  the  cause^  in  half-rruirgin^  and  should 

^t out  the  ordering  part  of  the  decree,  and  the  Masters 

^'^rt,  in  the  past  tense,  together  with  such  observations 

<"  may  be  thought  necessary^  and  it  would  be  perhaps  as 

^f^l  to  add  a  sketch  of  the  further  directions  to   be 

I^et,yed.     The  schedules  to  the  report  are  in  general  un- 

^^^cessary.     Counsel  should  also  be  furnished  with  the 

y^^rrner  briefs  on  the  original  hearing. 

How  heard. ^     The  cause  having  been  set  down,  it 

"^ill  of  course  l)e  necessary  to  watch  the  list,  in  order 

*Q  ascertain  when  it  is  likely  to  come  on  for  hearing,  and 

^be  solicitor  should  take  care  to  have  all  the  necessary 

l^apers  in  Court  with  him  as  upon  the  original  hearing. 

*  he  cause  will  be  brought  on  in  its  turn  and  argued  in  the 

^sual  way,  and  the  order  pronounced.     If  the  opposite 

party  neglects  to  appear  at  the  hearing,  upon  production 

^f  the  affidavit  of  service,  an  order  will  be  pronounced, 

'^bich  is  absolute  in  the  first  instance.     The  party  on 

"whom  the  order  setting  down  the  cause  has  been  served^ 

"tiboiild  be  prepared  with  an  affidavit  of  having  been  so 

served,  in  case  the  other  party  make  default. 

Where  a  cause  is  set  down  on  further  directions,  if  the 
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defendant  neglect  to  appear  at  the  hearing,  the  affidavit 
of  service  of  the  order  to  set  the  cause  down  need  not  be 
produced  before  the  rising  of  the  Court.  It  is  sufficient 
if  the  plaintiff  produce  such  affidavit  to  the  Registrar 
(Trewick  v.  Paramore^  7  Jur.  1123). 

Order  onJ^  The  order  on  further  directions  is  drawn 
up  with  the  Registrar  in  the  usual  way,  as  previously 
directed  with  respect  to  a  decree,  for  which  purpose  the 
original  decree,  together  with  the  Master's  report,  and 
the  order  to  confirm  the  report  must  be  left  with  him,  as 
abo  the  Accountant  General's  certificate  if  payments  are 
directed  to  be  made  out  of  Court. 

If  the  order  gives  further  directions  to  the  Master,  a 
copy  of  the  ordering  part  thereof  is  left  with  him,  and  he 
makes  his  report  or  certificate  thereon.  The  order,  as 
ulso  the  Master  s  report  or  certificate  (if  any)  are  then 
taken  to  the  Accountant  General's,  and  the  payments  or 
transfers  are  made  as  directed  by  the  order. 

If  exceptions  have  been  taken  to  the  Master's  report, 
the  plaintiff  is  at  liberty  to  apply,  on  setting  down  the 
cause  on  further  directions,  to  have  the  same  beard 
together  with  the  exceptions.  If,  from  the  nature  of 
the  exceptions,  the  decision  of  the  Court  is  likely  to  be 
final,  this  is  the  usual  course ;  but  if,  on  the  contrary,  it 
is  probable  that  the  exceptions  will  require  a  reference 
back  to  the  Master  to  review  his  report,  in  which  case 
the  cause  could  not  be  heard  until  the  Master  made  bis 
further  report,  the  plaintiff  would  not  be  justified  ifl 
setting  down  his  cause  on  further  directions,  neither 
would  he  be  allowed  the  costs  thereof.  When  the  can* 
is  set  down  with  the  exceptions,  the  petition  to  set  down 
the  cause  on  further  directions  prays  that  the  same  10*^ 
be  heard  together  with  the  exceptions,  and  the  catis^ 
is  then  set  down  in  the  same  manner  as  previously 
directed. 

Where  a  plaintiff,  having  filed  exceptions  to  tb« 
Master^s  report,  and  set  the  cause  down  to  be  heard  on 
the  exceptions,  neglected  to  appear  at  the  hearing,  the 
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Court,  on  the  defendant's  request,  overruled  the  ezcep- 
tioBs,  and  heard  the  cause  on  the  further  directions 
{BookesY.  Bookes,  7  Jur.  1104). 


Section  5. 

COSTS* 


Costs  in  equity  are  generally  in  the  discretion  of  the 
Court ;  hut  there  are  certain  rules  which  have  heen  laid 
down  for  the  regulation  of  costs  in  particular  cases,  and 
whidi  have  heen  already  noticed  in  the  previous  part  of 
this  work. 

The  Court  vdll  sometimes,  on  pronouncing  the  decree 
at  the  hearing  of  the  cause,  decide  the  question  of  costs ; 
hut  generally,  when  a  reference  is  directed  to  one  of  the 
Vasters  in  ordinary,  the  costs  are  reserved  for  considera- 
tion OB  the  further  directions. 

When  costs  are  awarded  hy  the  Court,  they  are  either 
^  between  party  and  party,  or  as  hetween  solicitor  and 
^foit,  in  which  latter  case  they  are  allowed  more 
fiberally  than  in  the  former. 

Where  the  same  solicitor  is  employed  for  two  or  more 
defendants,  and  separate  answers  shall  have  heen  filed, 
<>i  other  proceedings  had,  by  or  for  two  or  more  defen- 
dants separately,  the  Master  is  to  consider,  in  the  taxa- 
tion of  such  soficitor  s  bill  of  costs,  either  between  party 
ftnd  party,  or  between  solicitor  and  client,  whether  such 
^epaiate  answers  or  other  proceedings  were  necessary  or 
IHK^ ;  and  if  he  is  of  opinion  that  any  part  of  the 
costs  occasioned  thereby  has  been  unnecesssmly  or  im- 
properly incurred,  the  same  are  to  be  disallowed 
(27th  ord.  1828). 

Where  a  plaintiff  obtains  a  decree  with  costs,  there 
the  costs  occasioned  to  the  plaintiff,  by  the  insufficiency 
<>Hhe  answer  of  any  defendant,  are  to  be  deemed  to  be 
P«rt  of  the  plaintiff's  costs  in  the  cause,  such  sum  or 
sums  being  deducted  therefrom  as  were  paid  by  th^ 
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defendant,  according  to  the  course  of  the  Court,  upon 
the  exceptions  to  the  answer  being  submitted  to  oi 
allowed  (28th  id.). 

Where  the  plainti£P  is  directed  to  pay  to  the  defendant 
the  coiits  of  the  suit,  there  the  costs  occasioned  to  a  de- 
fendant, by  any  amendment  of  the  bill,  are  to  be  deemed 
to  be  ]iart  of  such  defendant's  costs  in  the  cause  (except 
as  to  any  amendment  which  may  have  been  made  by 
special  leave  of  the  Court,  or  which  shall  appear  to  have 
been  rendered  necessary  by  the  defoult  of  such  defen- 
dant) ;  but  there  shall  be  deducted  from  such  costs  any 
sum  which  may  have  been  paid  by  the  plaintiff,  ac* 
cording  to  the  course  of  the  Court,  at  the  time  of  anj 
amendment  (29th  id.). 

When  upon  taxation  a  plaintiff  who  has  obtained  a 
decree  wnth  costs  is  not  allowed  the  costs  of  any  amend'- 
ment  of  the  bill,  upon  the  ground  of  its  having  been 
unnecessarily  made,  the  defendant's  costs,  occasioned  bf 
such  amendment,  are  to  be  taxed,  and  the  amount 
thereof  deducted  from  the  costs  to  be  paid  by  the  de- 
fendant to  the  plaintiff  (30th  id.). 

Upon  the  allowance  of  any  plea  or  demurrer,  tbc 
plaintiff  is  to  pay  to  the  defendant  the  taxed  costs 
thereof;  and  when  such  plea  or  demurrer  is  to  the 
whole  bill,  then  the  further  taxed  costs  of  the  suit  also ; 
unless  in  the  case  of  a  plea  the  plaintiff  undertakes  to 
reply  thereto,  and  then  the  costs  are  to  be  reserved,  or 
unless  the  Court  thinks  fit  to  make  other  order  to  the 
contrary  (  3 1  st  id. ) . 

Upon  the  overruling  of  any  plea  or  demurrer,  the 
defendant  is  to  pay  to  the  plaintiff  the  taxed  costs  occar 
sioned  thereby,  unless  the  Court  makes  other  order  to 
the  contrary  (32nd  id.). 

When  two  counsel  appear  for  the  same  party  or  pitf" 
ties  upon  the  hearing  of  any  cause  or  matter,  and  it  shall 
appear  to  the  Master  to  have  been  necessary  or  props* 
for  such  party  or  parties  to  retain  two  counsel  to  ap- 
pear, the  costs  occasioned  thereby  are  to  be  allowed, 
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lAhongh  both  of  snch  counsel  may  have  been  selected 
torn  the  outer  bar  (ddrd  id.). 

When  a  cause  which  stands  for  hearing  is  called  on  to 
le  heard,  but  cannot  be  decided  by  reason  of  a  want  of 
jwrties  or  other  defect  on  the  part  of  the  plaintiff,  and  is 
tbeiefore  struck  out  of  the  paper,  if  the  same  cause  is 
4fgain  set  down,  the  defendant  is  to  be  allowed  the  taxed 
costs  occasioned  by  the  first  setting  down,  although  he 
do  not  obtain  the  costs  of  the  suit  (d4th  id.). 

Where  a  cause  being  in  the  paper  for  hearing  is  or- 
dered to  be  adjourned  upon  payment  of  the  costs  of  the 
day,  there  the  party  to  pay  the  same,  whether  before 
"the  Lord  High  Chancellor,  the  Master  of  the  Rolls,  or 
the  Vice  Chancellor,  is  to  pay  the  sum  of  ten  pounds, 
iinless  the  Court  makes  other  order  to  the  contrary 
<35th  id.). 

Whenever  upon  the  hearing  of  any  cause  or  other 
iiuiHer  it  shall  appear  that  the  same  cannot  conveniently 
proceed,  by  reason  of  the  solicitor  for  any  party  having 
iwglected  to  attend  personally,  or  by  some  proper  person 
on  his  behalf,  or  having  omitted  to  deliver  any  paper 
*eoB88ary  for  the  use  of  the  Court,  and  which,  according 
^  its  practice  ought  to  have  been  delivered,  such  solid- 
^  is  to  personally  pay  to  all  or  any  of  the  parties  such 
«08t8  as  the  Court  shall  think  fit  to  award  (3Cth  id.). 

How  taxed. 

Formerly  it  was  usual  for  the  clerks  in  Court  of  the 
'fiBpective  parties,  upon  a  warrant  being  taken  out  in 
«to  Master's  office,  for  that  purpose,  to  meet  together 
^d  tax  their  costs. 

By  the  5  &  G  Vic.  c.  103,  however,  it  is  enacted 
(*c.  3.),  that  from  and  after  the  twenty-eighth  day  of 
October,  1842,  the  taxing  of  costs  in  the  Court  of 
Chancery  shall  be  conducted  by  officers  to  be  denomi- 
nated "  Taxing  Masters.*' 

By  sec.  4  of  the  same  act,  Henry  Ramsay  Baines, 
^rge  Gatty,  Richard  Mills,  and  John  Wainwright, 
•worn  clerks  of  the  Court  of  Chancery,   and  Robert 
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Bayly  Follett,  and  Philip  Martineau,  solicitora  of  the 
Court  of  Chancery,  are  appointed  as  the  first  Taxing 
Masters  under  such  act ;  and  by  the  same  section  it  is 
provided,  that  as  often  as  any  Taxing  Master  thereby 
appointed,  or  any  of  his  successors,  shall  die  or  resigOf 
or  be  removed  from  his  office,  the  Lord  Chancellor  shall 
have  power  to  appoint  a  Taxing  Master  in  the  room  of 
the  Taxing  Master  wrho  shall  so  die,  resigOi  or  be 
removed. 

By  sec.  7,  it  is  enacted,  that  it  shall  be  lawful  for 
every  Taxing  Master  under  such  act  to  administer  the 
oaths  and  take  the  affirmations  and  attestations  of 
honour  which  he  may  from  time  to  time  be  required  to 
administer  and  take,  by  any  order  made  by  the  Lord 
Chancellor. 

In  pursuance  of  the  foregoing  act,  it  is  by  the  9th 
order,  26th  Oct.  1842,  ordered,  *'That  the  Taxing 
Masters  shall  perform  all  such  duties  as  have  heretofore 
been  referred  to  or  performed  by  the  Masters  in  Oi^ 
nary,  in  relation  to  the  taxation  of  costs ;  and  shall  in 
respect  thereof  have  all  such  powers  and  authorities «« 
are  now  vested  in  the  Masters  in  Ordinary,  to  adminifl* 
ter  oaths,  to  examine  witnesses  and  parties,  to  order  the 
production  and  inspection  of  books,  papers,  and  docu- 
ments, to  proceed  de  die  in  diem^  to  make  s^MUWte 
reports  and  certificates,  to  require  that  any  party  be  re- 
presented by  a  separate  solicitor,  and  to  direct  and  adopt 
all  such  other  proceedings  as  may  now  be  directed  an^ 
adopted  by  the  Master  in  Ordinary,  on  references  for  the 
taxation  of  costs  and  taking  accounts  of  what  is  due  i^ 
respect  of  such  costs,  and  such  other  accounts  connected 
therewith,  as  may  be  directed  by  the  Court." 

By  the  10th  id.  it  is  ordered,  "  That  aU  references  lot 
the  taxation  of  costs  shall  be  made  to  the  Taxmg  Master, 
in  rotation ;  or  if  there  has  been  any  former  taxation  oi 
costs  in  the  same  cause  or  matter,  then  to  the  Taxing 
Master  before  whom  such  former  taxation  has  tak^ 
place  either  on  a  reference  from  the  Court,  or  upon  to* 
request  of  a  Master  in  Ordinary." 
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By  the  1 1th  id.  it  is  ordered,  "  That  all  bills  of  costs, 
which  by  any  existing  order  have  been  referred  for 
taxation  to  any  Master  in  ordinary,  who  shall  not  have 
o^ified  the  costs  due  thereon,  before  the  28th  day  of 
October  instant,  are  hereby  transferred  to  the  Taxing 
Masters,  and  shall  respectively  be  taxed  by  the  Taxing 
Master  in  rotation ;  and  that  if  any  bills  of  costs  have 
been  proceeded  with  before  the  said  28th  day  of  Octo- 
ber instant,  the  Taxing  Master,  by  whom  the  same  shall 
be  taxed,  shall  be  at  liberty  to  adopt  the  whole  or  such 
part  as  he  shall  think  fit  of  the  proceedings  which  have 
taken  place  before  the  transfer,  and  may  demand  and 
receive  for  completing  such  taxation,  such  fees  as  would 
have  been  payable  in  respect  thereof,  in  case  such  taxa- 
tion had  been  continued  and  completed  by  the  Master 
inordinary,  including  therein  the  fees  which  in  such  case 
would  have  been  payable  to  the  clerks  in  Court  for  the 
completion  of  such  taxation,  or  as  near  thereto  as  the 
dicumstances  of  the  case  will  admit." 

By  the  1 2th  id.  it  is  ordered,  "  That  in  cases  where 
the  account  of  any  trustee,  executor,  administrator, 
receiver,  consignee,  or  committee,  shall  consist  in  part 
of  any  bill  of  costs ;  and  in  cases  of  any  proceedings 
under  the  22nd  or  23rd  of  the  orders  of  the  2l8t  of 
December,  1833,  or  under  the  47th  of  the  orders  of  the 
26th  of  August,  1841,  as  amended  by  the  6th  of  the 
orders  of  the  11th  April,  1842,  and  in  all  other  cases 
yhere,  under  any  general  order,  the  Master  in  ordinary 
w  at  liberty  to  tax  the  costs  of  any  proceeding  before 
bim  in  respect  of  any  exceptions,  or  any  creditors 
charge,  or  otherwise,  the  Master  in  ordinary  to  whom  it 
niay  be  referred  to  take  such  account,  or  before  whom 
*ny  such  proceeding  may  take  place,  shall  be  at  liberty 
to  request  the  Taxing  Master  in  rotation,  or  the  Taxing 
Master  to  whom  any  taxation  in  the  same  cause  or 
jnatter  may  have  been  previously  referred,  to  assist  him 
^  taxing  and  settling  such  bill  of  costs  not  being  the 
ordinary  costs,  on  passing  such  account ;  and  that  the 
Taxing  Master,  on  receiving  such  request,  shall  proceed 
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to  tax  such  bill,  and  shall  have  the  same  powers  an^ 
may  receive  the  same  fees  in  respect  thereof  as  if  the 
same  had  been  referred  to  him  hy  the  Conrt,  anc 
shall  return  the  same,  with  his  opinion  thereon,  to  th< 
Master  in  ordinary  at  whose  request  the  same  wai 
taxed." 

By  the  13th  id.  it  is  ordered,  "That  if,  upon  thi 
taxation  of  any  bill  of  costs,  it  shall  appear  to  the  Tax* 
ing  Master  that  for  the  purpose  of  duly  taxing  the  sam^ 
it  is  necessary  to  inspect  any  books,  papers,  or  proceed 
ings  relating  to  the  cause  or  matter  which  shall  be  in  th 
office  of  any  Master  in  ordinary,  the  Taxing  Maste 
shall  be  at  liberty  to  request  the  Master  in  ordinar 
having  any  such  book,  paper,  or  proceeding  in  his  office 
to  cause  the  same  to  be  transmitted  to  the  office  of  tk 
Taxing  Master;  and  also  to  request  any  Master  - 
ordinary  to  certify  any  proceedings  in  his  office,  whi  m 
may  be  comprised  in  a  bill  of  costs  under  taxation ;  aT 
that  in  such  cases  the  Master  in  ordinary,  when,  and 
soon,  and  at  and  for  such  times  as  the  due  transaction. 
the  business  in  his  own  office  will  permit,  shall  dir-^ 

such  books,  papers,  and  documents  to  be  transmitted 

the  office  of  tlie  Taxing  Master,  for  his  use  during  "^ 
taxation,  and  shall  certify  the  proceedings  which  h^ 
taken  place  in  his  office  according  to  the  request  of  -^ 
Taxing  Master ;  and  that  after  the  costs  in  respect- 
which  such  request  of  the  Taxing  Master  was  m^ 
shall  have  been  certified,  the  Taxing  Master  shall  ca"^ 
the  same  books,  papers,  and  documents  which  h^ 
been  so  transmitted  to  his  office,  if  then  remaining  th^ 
to  be  returned  to  the  office  of  the  Master  in  ordinary 
whom  they  were  transmitted,  unless  it  shall  appp^ 
to  the  Master  in  ordinary,  and  also  to  the  Tax^ 
Master,  that  any  bill  of  costs  forming  part  of  the  pap3^* 
so  transmitted  ought  to  be  retained  by  the  Tax  "5 
Master,  in  which  case  the  Taxing  Master  shall  t^ 
charge  of  such  bill  of  costs  subject  to  the  order  of  'i^^ 
Court." 

By  the  14th  id.  it  is  ordered,  "  That  when  any  pa/w 
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or  document  shall  be  transmitted  from  the  office  of  a 
Master  in  ordinary  to  the  office  of  a  Taxing  Master,  an 
eotry  of  such  transmission  shall  be  made  in  the  book  of 
proceedings  of  the  Master  in  ordinary,  and  shall  be  signed 
bjthe  Taxing  Master  or  the  clerk  of  the  Taxing  Master  at 
whose  request  such  paper  or  document  may  be  trans- 
mitted; and  that  when  any  such  paper  or  document 
shall  be  returned  from  the  office  of  the  Taxing  Master  to 
the  office  of  the  Master  in  ordinary,  an  entry  of  such 
letom  shall  be  made  in  the  said  book  of  proceedings, 
and  be  signed  by  the  Master  in  ordinary  or  his  clerk." 

By  the  15th  id.  it  is  ordered,  "That  the  Taxing 
Masters  are  to  be  respectively  assistant  to  each  other, 
and  that  in  the  discharge  of  their  duties,  and  for  the 
better  despatch  of  the  business  of  their  respective  offices, 
any  Taxing  Master  may  tax  or  assist  in  the  taxation  of 
a^bill  of  costs  which  has  been  referred  for  taxation, 
and  for  ascertaining  what  is  due  in  respect  of  such 
costs  to  any  other  Taxing  Master,  and  in  such  case 
shall  certify  accordingly." 

By  the  30th  id.,  it  is  ordered,  that  so  far  as  regards 
the  taxation  and  allowance  of  costs  in  any  of  the  suits 
Or  matters  to  be  transferred  from  the  Court  of  Exchequer 
^  pursuance  of  the  Act  5  Vic,  c.  5,  and  which  shall  not 
^y  any  order  of  this  Court  be  directed  to  be  regulated  in 
^bat  particular  by  the  late  practice  of  the  Court  of  Exche- 
quer, such  costs  shall  be  taxed  and  allowed  in  manner  fol- 
lowing, (that  is  to  say,)  the  costs  previously  to  the 
^d  15th  day  of  October,  1841,  shall  be  taxed  and 
^owed  according  to  the  practice  of  the  said  Court  of 
tlxohequer,  and  the  costs  from  and  inclusive  of  the  said 
f  5th  day  of  October,  shall  be  taxed  and  allowed  accord- 
^g  to  the  practice  of  this  Court, 

Having  prepared  the  bill  of  costs,  make  a  fair  copy 
^fity  either  on  draft  or  foolscap  paper  y  hookways^  keep* 
i^  the  dates  within  the  body  of  the  hilly  so  as  to  leave 
the  left  hand  margin  for  deductions:  after  which  a 
*°Py  of  the  title  and  of  the  mandatory  part  of  the  de- 
cree qr  order  under  which  the  costs  are  taxed  must  be 
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made  on  foolscap  paper,  bookways.  Take  the  original 
decree  or  order,  together  with  the  copy  and  the  bill  of 
costs,  to  the  Taxing  Master  s  office,  and  ascertain  the 
name  of  the  sitting  Master,  which  will  be  affixed  up 
in  the  hall;  after  which  indorse  on  the  front  sheet  of 
the  original  order  the  following  words  of  reference. 
«*  The  day  of  184  —  Mr. 

is  the  taxing  Master  in  rotation  to  whm 
the  taxation  of  the  within  mentioned  costs  is  referred.* 
Hand  this  to  the  sitting  Masters  clerk,  and  he vnU 
thereupon  get  the  name  of  the  Taxing  Master  in  rota- 
tion marked.  The  order  is  then  taken  to  the  Taxing 
Master  in  rotation,  and  his  clerk  will  examine  it  witk 
the  copy,  which  is  fled  with  him.  The  bill  of  costs  ii 
also  left  with  the  Master's  clerk^  and  he  will  give  you 
a  warrant  on  leaving.  Pay  him  Bs.  At  the  satne 
time  a  warrant  to  tax  may  be  taken  out,  for  which  you 
pay  3s;  after  which  copies  of  the  warrants  must  be 
served  on  the  opposite  parties.  If  the  bill  of  costs  is 
likely  to  take  long  in  taxing^  several  warrants  should 
be  taken  out  for  this  purpose,  as  each  warrant  merely 
covers  one  hour. 

Upon  the  opposite  party  being  served  with  the  war' 
rants,  he  should  bespeak  a  copy  of  the  costs  of  the 
Master  s  clerk,  which  he  will  accordingly  prepare.  The 
charge  is  4}d.  per  folio, 

A  t  the  return  of  the  warrant  to  tax,  attend  before 
the  Taxing  Master  in  his  private  room,  taking  care  to 
be  furnished  with  the  various  papers  in  the  cause,  a»d 
the  Master  will  thereupon  proceed  with  the  taxatiah 
for  which  you  pay  £4  per  cent,  on  the  amount  as 
taxed.  The  Master's  certificate  of  costs  is  afterwards 
prepared,  for  which  you  pay  £1. 

How  recovered. 

By  the  statute  1  &  2  Vict.,  c.  110,  and  the  orders 

10th  May,  183i),  issued  in  pursuance  thereof,  an  entirely 

new  remedy  is  given  for  the  recovery  of  costs  decreed  or 

oidered  to  be  paid  by  one  party  to  another,  namely,  ^J 
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^writ  of  fieri  fecias  or  elegit,  as  to  the  mode  of  proceeding 
vipon  which  see  ante,  p.  138.  As  this  Act,  however, 
^oes  not  supersede  the  former  remedies  provided  by  the 
Oonrt  for  the  recovery  of  costs,  it  will  be  necessary  to 
xvtain  some  account  of  them. 

Formerly  the  only  mode  of  proceeding  for  the  re- 
csovery  of  costs  in  Chancery  was  either  by  subpoena  and 
^attachment,  or  by  special  order  of  the  Court  obtained 
:£or  that  purpose,  and  which  depended  upon  whether  the 
parties  by  and  to  whom  the  costs  were  payable  were  or 
xiot  parties  on  record. 

Ist.  If  the  costs  were  payable  by  and  to  a  party  on 
areooid,  they  were  recovered  by  subpoena  and  attach- 
xiient.  For  this  purpose,  as  soon  as  the  Masters  cer- 
tificate of  costs  had  been  obtained  and  filed,  a  subpoena 
K^seeFormy  p.  20,  Appendix),  was  issued  in  a  similar 
"^manner  to  a  subpoena  to  appear  (ante,  p.  19),  and  a  copy 
*»««  served  upon  the  party  personally,  and  the  costs 
^iemanded.  If  the  party  made  default,  upon  an  affi- 
^iomt  of  service  and  of  demand  and  non-payment,  an 
^^tlachment  issued,  as  of  course,  without  order. 

If  the  sheriff  was  able  to  execute  the  attachment,  he 

^nade  his  return  accordingly,  and  thereupon  the  party 

^iQOTed  for  a  habeas  corpus  to  bring  the  defendant  into 

Clourt,  and  when  brought  up,  the  party  moved  that  he 

anight  be  turned  over  to  the  Fleet,  and  upon  his  com- 

i^aittal  a  sequestration  was  granted,  upon  motion  as  of 

<%iU8e.     If  the  attachment  was  returned  non  est  in- 

^*«»to,  the  party  proceeded  by  sergeant-at-arms    and 

^uestration  as  previously  directed  (see  ante,   "  Process 

of  Contempt"). 

To  recover  costs  against  a  peer  or  member  of  par- 
^Jament,  a  subpoena  was  served  upon  the  party  per- 
sonally, and  upon  an  affidavit  of  service  and  of  non-pay- 
^■tent,  an  order  nisi  for  a  sequestration  was  obtained,  on 
motion  as  of  course.  This  order  was  served  personally, 
^  upon  an  affidavit  thereof,  it  was  made  absolute  on 
i&otion  as  of  course,  unless  cause  was  shown. 
2ad.  If  the  costs  were  payable  by  a  party  not  on 
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record,  he  could  not  be  proceeded  against  by  sabpoena,- 
but  an  order  was  obtained  for  their  recovery  (  Valiant 
V.  Dodomede^  2  Atk,  392).     For  this  purpose  a  copy  of 
the  certificate  of  costs,  and  of  the  order  directing  the 
payment  thereof,  was  served  upon  the  party  personally,: 
and  a  demand  made  either  by  the  party  to  whom  the 
costs  were  payable,  or  by  some  one  authorized  by  power 
of  attorney.     Upon  default,  the  party  moved  that  the 
defendant  might  be  ordered  to  pay  within  a  given  time, 
notice  of  which  motion  was  served  personally,  and  au 
affidavit  thereof,  as  also  of  the  service  of  the  certificate 
and  order^  and  of  demand  and  non-payment  was  made. 
A  copy  of  this  order  was  then  served  personally,  and    » 
second  demand  made,  and  on  default  the  plaintiff  mored 
that   the  party  might  be  ordered  to  pay  within  fo^isx 
days  or  stand  committed.     Notice  of  this  motion  v^T-as 
served  personally,  and  an  affidavit  thereof  as  also       ol 
service  of  the  previous  order  and  of  demand  and  nc^n- 
payment  was  made.     A  copy  of  this  four-day  or«5er 
was  served  personally  and  demand  made,  and  on  affida^^t 
thereof  an  order  absolute  was  granted  as  of  course        for 
the  party's  committal. 

By  the  15th  order,  26  August,  1841,  however,  iSs  is 
ordered,  "  That  every  person  not  being  a  party  in  ^^kdj 
cause,  who  has  obtained  an  order,  or  in  whose  favomr"  an 
order  shall  have  been  made,  shall  be  entitled  to  enfc^w» 
obedience  to  such  order  by  the  same  process  as  i^"  ^® 
were  a  party  to  the  cause ;  and  every  person,  not,  b^^i^g 
a  party,  in  any  cause  against  whom  obedience  to  ^^^^J 
order  of  the  Court  may  be  enforced,  shall  be  liabl^^^  ^ 
the  same  process  for  enforcing  obedience  to  such  orde^-i^^raS' 
if  he  were  a  party  to  the  cause." 

"Where  costs  are  payable  out  of  a  fund  in  Court,         ^^ 
party  obtaining  the  order  leaves  it,  together  with         *" 
office  copy  of  the  Master's  report  or  certificate,  with*      "^^^ 
Clerk  of  the  Accountant  General  in .  whose  division      '^^ 
fund  is  placed,  who  prepares  a  cheque  for  the  amot:^^^ 
The  cheque  is  then  entered  with  the  Clerk  of  the  -^^. 
counts,  for  which  you  pay  2*.  4rf.,  and  is  afkecw^l^ 
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taken  to  ibe  PresidiDg  Registrar  in  his  room  at  the  end 
of  the  office  of  the  Clerk  of  Accounts,  by  whom  it  is 
aigned ;  alter  which  it  is  taken  to  the  Chancery  Office 
at  the  Bank  of  England,  where  it  is  paid. 
■  Where  there  are  several  plaintiffs  or  defendants  by 
whom  the  costs  of  suit  are  directed  to  be  paid,  the  party 
to  whom  they  are  payable  mray  either  proceed  against 
all  or  any  one  of  them  for  the  recovery  thereof. 

Security  for. 

If  the  plainti£P  be  resident  out  of  the  jurisdiction  of 

Ae  Court,  the  defendant  is  entitled  to  call  upon  him 

to  give  security  for  costs.     All  the  plaintiffs,  however, 

where  there  are  several,  must  be  resident  abroad,  for  if 

tty  one  be  within  the  jurisdiction  the  defendant  is  not 

«»titled  to  security  {WuUcer  v.  Easterhy^  6  Ves.  612). 

If  it  appears  by  the  bill  that  the  plaintiff  is  abroad, 

^e  application  is  eitlier  by  motion  or  petition  as  of 

^Urse ;  .but  -otherwise  the  application  must  be  made 

^pon  notice  of  motion,  supported  by  an  affidavit  of  the 

"icts.     The  order  is  drawn  up  and  served  in  the  usual 

'^ay  (see  ante,  "  Motions"),  and  acts  as  a  stay  of  pro- 

J^dings,  the  defendant  not  being  compelled  to  put  in 

**^8  answer  until  tlie  security  is  given.     As  soon  as  the 

^^der  is  served^  the  plaintiff*  s  solicitor  should  furnish 

'Ae  defendant  with  the  name  and  residence  of  the  pro  • 

posed  surety^  and  if  no  objection  is  taken  within  two 

^ay5,  he  then  prepares  the  bond  (see  Form^  p.  55j  Ap- 

P^ndix)^  and  hands  it  over  to  the  opposite  party.     The 

^nd  is  engrossed  on  a  35s.  stamp y  and  must  be  in  the 

penal  sum  of  £100  (40th  order,  1828). 

By  the  6th  order,  26th  October,  1842,  it  is  ordered, 
*  that  in  cases  where  security  for  costs  has  heretofore  been 
^^rected  to  be  given  to  a  Six  Clerk,  such  security  shall 
^  directed  to  be  given  to  the  Clerk  of  Records  and 
Writs  in  whose  division  the  cause  is." 

The  period  between  the  service  of  the  order  for  se- 
^rity,  and  the  day  on  which  it  is  given,  is  not  reckoned 
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in  the  time  allowed  a  defendant  to  plead,  answer,  < 
demur  (ISth  order,  2l8t  December,  1833). 

If  the  plaintiff  by  his  bond  includes  all  the  defendant 
on  record,  one  bond  is  sufficient ;  but  if  he  merely  in 
dudes  the  particular  defendant  applying,  the  other  de^ 
fendants  are  entitled  to  further  bonds.  The  plainti^ 
however,  is  only  bound  to  pay  one  penalty,  namdy) 
£100,  among  all  the  defendants  {Lwcndes  y.  Bohert9(mi 
4  Madd.  4^Qb). 

The  defendant,  as  soon  as  he  is  apprised  of  the  &ct  of 
the  plaintiff  being  abroad,  should  lose  no  time  in  apply- 
ing for  the  security,  for  if  he  take  any  subsequent  st^ 
in  the  cause,  he  will  waive  his  right  thereto  (Craig  t. 
Bolton^  2  Bro.  C.  C.  609).  A  peer,  if  out  of  the  juri«* 
diction,  may  be  called  upon  for  security  {Aldboraugky* 
Burton,  2  M.  &  K.  401). 

A  defendant  having  obtained  the  usual  order  for  9^ 
curity,  the  plaintiff's  solicitor  executed  and  delivered  to 
the  Clerk  of  the  Eecords  and  Writs  a  bond  for  £lOO, 
conditioned  for  payment  of  the  plaintiff's  costs.  On  a 
motion  to  set  the  bond  aside,  and  that  the  plaintiff  might 
be  ordered  to  procure  some  other  sufficient  person  in  tbe 
place  of  his  solicitor  to  give  security,  the  Lord  Chan* 
cellor  said,  there  appeared  to  be  no  decision  on  the 
question,  but  that  the  reasons  upon  which  the  rules  d 
the  Courts  of  law  were  founded,  applied  equally  to  the 
case  of  a  solicitor  in  the  Court  of  Chancery ;  and  he  ac« 
cordingly  granted  the  application  (Ganteaume  v.  Labir* 
touche,  7  Jur.  589). 
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(MATTER  V. 

Proceedings  directed  by  the  Court. 

reqnently  happens  that  questions,  either  of  law  or 
are  necessary  to  he  decided,  hefore  the  Court  is  in 
nation  to  pronounce  a  decree  or  order,  in  which  case 
nsoal  for  the  Court  either  to  direct  an  issue  to  he 
,  an  action  to  he  hrought,  or  to  send  a  case  for  the 
ion  of  a  Court  of  Law. 

the  Court  requires  the  assistance  of  a  jury  as  to  a 
tion  of  fact,  it  is  usual  to  direct  either  an  issue  to 
ied,  or  an  action  to  he  hrought ;  hut  if  the  Court 
les  the  assistance  of  the  Judges  upon  a  questioner 
t  qf  law,  it  is  usual  to  direct  a  special  case  for  their 


Section  1. 
issue. 


Vhen  directed.'}  An  issue  will  not  he  directed  on 
ion,  nor  hefore  the  hearing  of  the  cause ;  hut  it  may 
tther  directed  hy  the  decree,  or  on  further  directions, 
Q  exceptions  to  the  Master's  report.  An  issue  may 
iiected  not  only  upon  questions  hetween  parties  to 
suit,  hut  also  upon  claims  hrought  in  hy  persons  not 
record  (Price  v.  Price),  The  question  is  raised 
A  an  action  on  the  case,  upon  a  feigned  issue,  con- 
ing the  pomt  to  he  tried  (Wyatt's  P.  R.  263). 
be  issue  may  he  directed  to  either  of  the  Courts  of 
ion's  Bench,  Common  Pleas,  or  Exchequer;  the 
stiff  heing  at  liherty  to  elect  in  which  of  these  Courts 
vill  have  it  tried. 

kderfor,]    The  order  directs  the  nature  of  the  issue 
)e  tried,  the  dttings,  Court,  and  county  in  which  it 
L  2 
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is  to  be  tried,  and  who  is  to  be  made  plaintiff  and  who 
defendant.  It  should  also  direct  that  the  depositions  of 
the  witnesses  may  be  read  at  the  trial,  in  case  such 
witnesses  should  be  dead  or  incapable  of  attending  {Pd" 
mer  v.  Lord  Ayle»hury^  15  Ves.  176),  and  that  the 
j)]aintiff  and  defendant  may,  if  necessary,  be  examined 
on  the  trial  of  the  issue  (Gardner  v.  Rowe^  4  Madd. 
23G  ;  and  De  Tastet  v.  Bordenave^  1  Jac.  516). 

The  order  is  dratcn  up^  passed^  and  entered  in  tk^ 
usual  way ;  after  which  the  plaintiff  at  law  calk  up(f» 
the  defendant  to  name  an  attorney.  The  plaintiff  thi^ 
makes  up  the  issue^  which  is  usually  drawn  either  hy  ^ 
barrister  at  law  or  special  pleader^  after  which  he  tef^ 
a  copy  thereof  to  the  defendants  attorney  for  his  of' 
proval. 

If  the  defendant  neglects  to  name  an  attorney  upon 
his  being  called  on  to  do  so,  the  plaintiiF  moves  that  the 
defendant  may,  within  four  days  after  notice,  name  arf 
attorney  on  his  behalf,  or  that  the  issue  may  be  taken 
pro  confesso  against  him  (  WilsofcY.  Ginger,  Dick.  521; 
Constable  v,  Angell,  id.). 

How  settled.]  If  the  parties  are  unable  to  ape« 
upon  the  issue,  it  must  be  settled  by  the  master.  F^ 
this  purpose  a  copy  of  the  order  or  decree^  and  of  <^ 
draft  issue^  must  be  left  in  the  Masters  office.^  and  ipof" 
rants  taken  out  ^^  on  leaving"  and  ^*to  settle**  in  ^ 
usual  way  (see  poste^  "  Warrants").  The  other pf^ 
then  takes  a  copy  of  the  issue,  which  is  afterwards  i^  , 
and  signed  by  the  Mobster,  upon  his  being  attended  hy  ^  \ 
parties  for  that  purpose.  The  Masters  certificate  ther^ 
is  then  obtained  and  filed  at  the  Report  qffice,  after  viH^ 
a  copy  of  the  issue  as  settled,  with  notice  of  trial  indcif^ 
thereon,  is  delivered  to  the  defendant' s  attorn^  >  ^^ 
record  is  mcuie  up,  and  the  trial  is  had  in  the  w*^ 
way.  If  a  special  jury  is  required,  the  motion  sbonj* 
be  made  to  the  Court  of  Chancery  (Anon.  2  ^' 
W.  67).  '■'■''. 
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Keghctmg  to  proceed,']  If  the  plaintiff  neglects  to 
proceed  to  the  trial,  the  opposite  party  should  move  the 
Court,  upon  notice,  that  the  plaintiff  may  proceed  to 
the  trial  at  the  next  sittings  or  assizes ;  or,  in  default, 
that  the  issue  may  he  taken  pi^o  confesso  (Anon.  4 
Madd.  255 ;  and  see  Potcell  v.  Wood^  1  E.  &  M.  354). 

Further  directions  onJ^  As  soon  as  the  trial  is  had 
and  the  record  completed,  the  cause  may  he  set  down 
on  further  directions.  For  this  purpose  a  petition  is 
frtmUed  in  the  usual  vcay^  stating  the  ordering  part  of 
(Atf  decree  directing  the  issue  and  the  verdict,  and  at  the 
time  of  presenting  the  petition  a  copy  of  the  decree  or 
orcfer,  and  of  the  record^  should  he  left  with  the  Judge's 
Secretary,  The  order  is  then  drawn  up  and  served, 
^d  the  cause  set  dovm  in  tlte  usual  way  as  previously 


New.  trial  o».]  If  any  of  the  parties  are  dif^satisfied 
with  the  verdict,  they  may  apply  for  a  new  trial,  the 
motion  for  which  purpose  must  he  ni»ide  to  this  Court, 
»nd  not  to  the  Court  of  Law  {Booth  v.  BlunJell,  19 
Ves.  494).  It  is  also  necessary  tiiat  the  application 
should  he  first  made  to  the  Judge  who  directed  the  issue 
(47th  order,  1828), 


Section  2. 
action  at  law. 


When  directed,"^  If,  on  the  hearing  of  the  cause,  the 
Court  should  consider  it  necessary  for  the  plaintiff  to 
establish  his  legal  right,  in  order  to  found  the  equitahle 
idie^  the  bill  will,  in  certain  cases,  be  ordered  to  be  re- 
tained, with  liberty  for  the  plaintiff  in  the  meantime  to 
I»iOGeed  by  action  at  law  to  establish  his  right;  and 
when  the  legal  right  has  been  established,  the  Court  of 
Chanqery  wUl  thereupon  give  such  equitable  relief  to  the 
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party  in  whose  favour  the  verdict  is  given,  as  he  shall 
be  entitled  to.  If  the  subject,  however,  appears  to  be 
matter  of  law,  the  Court  will  order  the  bill  to  be  difr- 
missed  (  Walton  v.  Law^  6  Ves.  150). 

The  object  of  resorting  to  a  Court  of  Equity,  instead 
of  trying  the  question  at  law  without  such  assistance,  is 
usually  to  enable  the  party  to  obtain  a  discovery  upon 
oath,  or  a  foreign  commission,  or  the  production  of 
papers,  or  to  remove  some  legal  impediment  to  an  equfe^ 
able  decision,  as  to  prevent  an  outetanding  term  being 
set  up,  or  a  statute,  or  bankruptcy  being  pleaded. 

Decree  on.]  The  decree  is  drawn  up  in  the  «mm^ 
way^  after  which  the  action  is  commenced  and  proietuid 
in  the  ordinary  manner.  The  decree  usually  directs 
that  unless  the  plaintiff  proceeds  to  trial  within  a  certain 
time,  the  bill  shall  be  dismissed  out  of  Court  with  coeta. 
It  also  frequently  directs  the  production  of  papers,  and 
provides  for  the  reading  of  depositions,  as  in  the  case  of 
an  issue. 

Further  directions,]  After  the  verdict,  the  caose  is 
set  down  on  further  directions,  in  the  same  mann^  ss 
after  the  trial  of  an  issue. 

In  a  recent  case,  an  action  at  law  having  been  directed 
to  be  brought,  and  issue  to  be  joined  within  a  giveri 
time,  the  trial  accordingly  took  place  before  a  special 
jury,  who,  not  being  able  to  agree,  were  discharged 
without  having  found  any  verdict.  On  an  application 
on  behalf  of  the  defendant  in  equity,  who  was  the 
plaintiff  at  law,  to  have  the  cause  set  dovm  on  further 
directions,  and  the  reserved  costs,  upon  the  evidence 
taken  at  the  trial  and  authenticated  by  affidavit,  ^ 
Court  refused  the  application,  and  accordingly  dismissed 
the  petition,  the  petitioner  to  bear  his  own  costs,  and 
those  of  the  respondent  being  reserved  (Dowell  v.  /^> 
7  Jur.  548).  In  the  same  case,  the  defendant  hating 
applied  for  leave  to  change  the  venue,  apprehending  thn* 
the  Court  of  Law  would  not  do  so,  Knight  Bruce,  V.ft» 
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vud,  ^  I  do  ilot  know  but  that  the  Court  of  Law  may 
do  80  on  a  proper  case  being  made.  I  apprehend  that 
efetytbing  is  in  the  same  state  as  if  the  trial  had  not 
taken  plaioe.  As  at  present  advised,  it  appears  to  me, 
tiiat|  if  there  be  a  ease  for  it,  the  change  of  venue  rests 
with  the  Court  of  Law.  I  have  no  objection  to  state, 
that  if  there  be  a  case  for  changing  the  venue,  on  which, 
however,  I  give  no  opinion,  I  see  no  objection  to  the 
doort  of  Law  changing  the  venue.  I  have  no  means 
of  forming  even  a  conjecture  as  to  whether  there  is  a 
case  for  a  change  of  venue,  but  should  a  case  be  made 
for  it,  and  the  Court  of  Law  finds  a  difficulty,  you  can 
apply  to  this  court,  I  can,  however,  make  no  order  on 
mi  petition." 

New  triaL2  ^^  either  party  is  dissatisfied  with  the 
indict,  he  may  apply  for  a  new  trial.  The  application, 
however,  is  not,  as  in  the  case  of  an  issue,  made  to 
this  Court,  but  to  the  Court  of  Law  which  tried  the 
cause. 


Section  3. 
special  case, 


If  a  question  of  law  requires  to  be  decided  before  the 
Court  can  pronounce  a  decree  or  order,  it  is  competent 
for  it  to  send  a  case  for  the  opinion  of  a  Court  of  Law. 

How  prepared^  Sfc]  The  order  directs  the  nature  of 
Ae  case,  and  to  what  Court  it  is  to  be  sent.  It  is  draum 
«fp  in  the  ustial  way^  after  which  the  case  is  prepared  hy 
^  forty  taking  the  order ^  and  settled  hy  the  junior 
^pnty  counsel^  and  a  copy  of  it  is  then  sent  to  the  oppo^ 
fik  party  for  his  approval. 

If  the  parties  cannot  agree  upon  the  case,  the  order 
generally  provides  that  it  shall  be  settled  by  the  Master. 
^or  this  purpose^  a  copy  of  the  title  and  ordering  part 
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of  the  decree  or  order  is  left  with  him^  together  v^  * 
copy  of  the  case.  Warrants  "  on  leaving**  and  ^^fo 
proceed'*  are  then  taken  out,  and  served  on  the  opposHf 
partg^  and  the  case  is  settled  by  the  Master^  upon  U» 
being  attended  by  the  parties  for  that  purpose ;  after 
which  his  certificate  is  obtained  and  must  be  filed  in  th 
Jteport  Office, 

As  soon  as  the  case  has  been  settled,  a  fair  copy  tstnade^ 
which  must  be  signed  by  one  of  the  counsel  at  law  ;  afitr 
which,  it  is  sent  to  the  solicitor  for  the  opposite  party  f^ 
the  signature  of  his  counsel.  The  case  is  then  set  dovsn 
for  argument^  and  a  copy  left  for  each  of  the  judges  ky 
fore  whom  it  is  to  be  heard. 

The  judges  do  not  deliver  their  judgment  at  the  time 
of  the  hearing,  but  give  their  opinion  in  the  form  of » 
certificate,  which  is  afterwards  filed,  together  with  tbe 
case,  at  the  Report  Office,  and  copies  are  then  taken  by 
the  parties. 

Further  directions  on7\  The  judgment  having  bee» 
delivered,  and  the  certificate  thereof  filed,  the  cause  is 
afterwards  set  down  for  hearing  on  further  directions,  as 
previously  directed,  and  at  the  same  time  a  copy  of  the 
decree,  and  of  the  case  and  judge's  certificate  should  be 
left  with  the  secretary  of  the  judge  before  whom  the 
cause  is  to  be  heard. 
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Beheabings  and  Appeals. 

Section  1, 

reheabino  and  appeal  in  general. 

tv  either  party  is  dissatisfied  with  a  decree  or  decretal 
order,  he  may  either  apply  to  have  the  cause  relieard 
Wore  the  Judge  pronouncing  the  same,  or  if  heard  hy 
the  Master  of  the  Rolls,  or  either  of  the  Vice-Chan- 
cellors,  then  hy  appeal  to  the  Lord  Chancellor. 

As  an  appeal  from  the  Master  of  the  Rolls  or  Vice- 
Chancellors  is  regarded  as  a  rehearing,  and  is  governed 
by  the  same  rules,  it  may,,  be  convenient  to  consider 
them  together. 

When  granted,'\  The  application  either  for  a  re- 
liearing  or  appeal  cannot  be  made  until  after  the  decree 
has  been  passed  and  entered ;  but  it  may  be  made  at 
anytime  before  the  decree  is  enrolled,  after  which  the 
<iecree  can  only  be  varied  either  by  bill  of  review,  or  by 
appeal  to  the  House  of  Lords.  The  party  desirous  of 
leaking  the  application  should  therefore  enter  a  caveat 
^th  the  Secretary  of  Decrees,  in  order  to  prevent  the 
feree  being  enrolled  (see  ante,  p.  133). 

Generally  speaking,  only  one  rehearing  will  be  allowed, 
"ttt  after  a  rehearing  before  the  Master  of  the  Rolls  or 
Vice-Chancellor,  an  appeal  will  lie  to  the  Lord  Chan- 
cellor {Brown  v.  Hipgs,  8  Ves.  561). 

I^etition/or,']  The  petition  is  usually  drawn  by  the 
junior  counsel  in  the  cause,  for  which  purpose  he  is 
furnished  with  a  brief  of  the  pleadings  and  a  copy  of 
'Ac  decree.  The  petition  must  be  signed  by  two  counsel^ 
*^o  also  certify  that  it  is  a  proper  case  for  rehearing 
^  (^ppeal.  The  petition  is  afterwards  engrossed  on 
Pkin  paper  in  the  usual  way,  and  is  then  left  with  the 
l5 
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Secretary  of  the  Judge  before  whom  it  is  to  be  heardf 
and  tqxm  the  order  being  granted^  it  is  drawn  np  cmd 
entered  in  the  usual  way^  and  copies  thereof  must  he 
served  upon  all  parties  interested  in  the  decree.  A 
copy  of  the  decree ^  and  also  another  copy  of  the  petttion 
on  brief  paper,  should  be  left  for  the  Judge*s  perusal 
with  his  Secretary,  a  strident  time  before  the  hearing. 

By  the  50th  order,  26  Aug.  1841,  it  is  ordered, 
''  that  in  any  petition  of  rehearing  of  any  decree  or  order 
made  by  any  Jndge  of  the  Court,  it  shall  not  be  neces- 
sary to  state  the  proceedings  anterior  to  the  decree  or 
order  appealed  from,  or  sought  to  be  reheard." 

The  petitioner  is  not  bound  to  serve  the  opposite 
parties  with  copies  of  the  petition,  but  upon  their  being 
served  vi^ith  the  order,  they  should  bespeak  <K>pies  of  die 
petition  from  the  Registrar. 

Deposit  for  costsJ2  The  deposit  upon  every  petition 
of  appeal  or  rehearing,  is  increased  to  £20,  to  be  paid 
to  the  adverse  party  when  the  decree  or  order  applied 
from  is  not  varied  in  any  material  point,  together  witn 
the  further  taxed  costs  occasioned  by  the  appeal  or  K^ 
hearing,  unless  the  Court  shall  otherwise  order  (42nd 
order,  1828).  The  deposit  is  paid  to  the  Be^iitrcO'i 
the  Court  in  which  the  cause  is  to  be  heard. 

How  heard,  S^c,'\  Each  party  furnishes  counsel  with 
a  brief  of  the  petition  and  decree,  together  with  the  ori- 
ginal brief  in  the  cause,  and  such  observations  as  td^I 
be  thought  necessary,  and  the  cause  is  set  down  wi^ 
the  Registrar,  and  heard  in  the  usual  vray.  The  partic* 
should  be  provided  with  an  affidavit  of  service  of  tbe 
order,  in  case  the  opposite  party  neglects  to  attend  ap<^ 
the  cause  being  called  on. 

Evidence  ow.]  The  Court  will  not  allow  the  pwtic* 
to  examine  de  novo,  nor  receive  new  evidence  taken  ftft^ 
the  decree ;  but  evidence  previously  taken,  but  not  used 
at  the  first  hearing,  may  be  read  on  the  rehearing  ^ 
appeal  {Addison  v.  ffindmarshy  1  Yem.  442). 
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The  Court  maj  either  confirm  the  decree,  vary  it,  or 
lefene  it  altogether,  and  will  thereupon  direct  in  what 
maimer  the  deposit  is  to  be  disposed  of,  and  which  may 
be  afterwards  obtained  by  the  party  entitled  thereto 
npon  producing  the  order  to  the  Registrar. 


Section  2. 
appeal  to  the  lords. 

In  what  eoMff.^  If  a  party  is  dissatisfied  with  a  decree 
Of  order  of  the  Lord  Chancellor,  an  appeal  lies  to  the 
House  of  Lords  only.  If  dissatisfied  with  a  decree  or 
order  of  the  Master  of  the  Roils,  or  of  the  Yice-Chan- 
oellorSy  he  may  either  appeal  to  the  Lord  Chancellor,  or 
lie  may  appeal  direct  to  the  Lords ;  in  which  latter  case, 
bowever,  the  decree  requires  to  be  first  formally  recog- 
nized by  the  Lord  Chancellor,  for  which  purpose  it 
must  be  signed  by  him  and  enrolled  {Cunyngham  y. 
Onnyngham^  1  Amb.  9). 

An  appeal  to  the  Lords  lies,  not  only  from  a  final 
decree,  but  also  from  any  interlocutory  order  (Palmer,  J ) ; 
and  is  not  confined  to  the  parties  to  the  original  cause, 
but  extends  to  any  person  who  is  a  party  to  the  order 
(  Winehdsea  v.  Garret^,  1  M.  &  K.  253). 

When  to  he  hr<mght,'\    By  the  55th  standing  order 

of  the  House  of  Lords,  13th  July,  1678,  it  is  ordered, 

that  all  persons  who  shall  be  desirous  to  exhibit  any 

petition  of  appeal  from  any  Court  of  Equity,  do  present 

their  petitions  within  fourteen  days  after  the  first  day 

of  e?ery  session  or  meeting  of  Parliament,  after  a  recess; 

a»fW  which  time  the  Lords  will,  during  every   such 

sitting,  receive  no  petition  of  appeal,  unless  upon  a  de- 

<sree  made  whilst  the  Parliament  is  actually  sitting ;  in 

which  case  the  party  may  bring  his  petition  of  appeal, 

provided  he  present  it  within  fourteen  days  after  such 

decree  is  made  and  entered  in  any  Court  of  Equity  in 

England  or  Wales,  twenty  days  in  any  of  the  Courts  in 
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ScoUand,  and  forty  days  in  any  of  the  Courts  of  Equity 
in  Ireland. 

The  forcing  order  mer^  regulates  the  time  for 
presenting  the  appeal  as  far  as  regards  each  particular 
session ;  hut  by  the  118th  id^  24  March,  1725,  it  i» 
ordered,  that  no  petition  of  appeal  from  any  decree  or 
sentence  of  any  Court  of  Equity  in  England  or  Ireland, 
or  of  any  Court  in  Scotland,  shall  be  received  after  two 
years  from  the  signing  and  enrolling  or  extractiog  of 
such  decree  or  sentence,  and  the  end  of  fourteen  days 
from  and  after  the  first  day  of  the  session  or  meeting  of 
Parliament  next  ensuing  the  said  two  years,  unless  th« 
person  entitled  to  such  appeal  be  within  the  age  of 
twenty-one  years,  or  covert,  non  compos  mentis,  rsa- 
prisoned,  or  out  of  Great  Britain  or  Ireland  :  in  which 
case  such  person  shall  be  at  liberty  to  bring  his  appeal 
within  two  years  next  afi»  such  disability  shall  oease, 
and  fourteen  days  from  and  after  the  first  day  of  the 
session  next  aisuing  the  said  two  years,  but  not  afte^ 
wards :  and  that  in  no  case  shall  any  person  be  i' 
lowed  a  longer  time,  on  account  of  mere  absence,  to 
lodge  an  appeal,  than  five  years  from  the  date  of  the  last 
decree  or  interlocutor  app^ed  against* 

Notice  0/,"]  Previous  to  any  petition  of  appeal  bebg 
presented,  a  notice  must  be  given  to  the  agent  of  the 
party  in  the  Court  below  who  is  made  respondent,  ^ 
the  time  when  such  petition  of  appeal  is  intended  to  he 
presented ;  and  the  day  on  which  such  notice  was  given* 
must  be  indorsed  by  tiie  agent  for  the  petitioner  on  the 
back  of  the  appeal  (180th  id.,  9  April,  1812). 

Petition  for.]  The  petition  of  appeal  recites  i^ 
original  proceedings  in  the  cause^  and  is  invariably 
drawn  by  counsel,  who  must  also  certify  that  there  <^ 
a  reasofiable  cause  of  appeal ;  after  which  the  petith^^ 
as  well  as  the  certificate^  must  he  signed  by  two  counsel* 
who  must  be  either  engaged  in  the  Court  below,  or  ^ 
the  appeal  (5Sth  id.  3  March,  1697).     The  petite 
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^  then  signed  by  the  appellant,  after  whkh  it  is  en^ 
S^ossed  on  parchment ,  in  words  at  length,  and  the 
^irtificate,  as  also  the  cxmnseVs  and  appellant's  signa- 
^reSf  are  added.  In  making  up  the  petition,  the 
Attorn  of  the  first  skin  is  tacked  to  the  follower,  so  as 
^form  one  continuous  roll.  The  day  on  which  the 
Mtice  of  presenting  the  petition  was  given  is  then 
indorsed  on  the  back  of  the  petition,  which  is  after* 
'vards  lodged  with  the  Clerk  of  the  Appeals  at  the 
Parliament  office. 

Recognizance  for  oo9ts^  In  dl  eases  of  appeals  to 
^  brought  from  any  Court  in  Westminster  Hall,  oir 
Ann  any  Court  of  Equity  in  England  or  Wales,  the 
^J^llant  roust,  within  eight  days  after  such  appeal  is 
received,  give  security  to  the  Clerk  of  the  Parliaments, 
^y  recognizance  in  the  penalty  of  four  hundred  pounds, 
conditioned  to  pay  all  such  costs  as  the  House  shall 
Aink  fit  to  order  upon  the  hearing  of  the  appeal,  or  by 
Any  order  made  in  the  matter  of  the  appeal ;  and  in 
^U  cases  of  appeals  from  any  Court  in  Scotland  or  Ire- 
^nd,  the  appellant  must  give  the  like  security  within 
fourteen  da}'s  after  such  appeal  received,  or  in  default 
tKe  appeal  will  be  dismissed  (61st  ord.  22  June,  1829); 
'^his  recognizance  is  prepared  by  the  Clerk  of  the 
-Appeals,  upon  your  bespeaking  it  of  him  ;  after  which, 
Hpon  your  attending  with  the  appellant,  he  will  take 
^is  recognizance. 

Order  to  answer."^     The  petition  being  presented  to 

^he  House,  an  order  is  made  directing  the  respondent  to 

P^t  in  his  answer,  a  copy  of  which  order  must  be  served 

^poxk  the  respondent's  solicitor  or  agent ;    and   if  the 

*'^«pondent  neglect  to  put  in  his  answer  by  the  time 

thereby  limited,   upon  production   of   an   affidavit   of 

*^vice  thereof,  a  peremptory  order  may  be  obtained ; 

^^ter  which,  if  the  respondent  makes  default,  the  appel- 

**Bt  may  apply  to  have  the  appeal  heard  exparte. 

'    By  the  108th  standing  order,  29  March,  1720,  it  is 


cvzhc  <nw^  'risr  tin  disc  Jiv  ce  tns 


B^  sie  I^3pi  iiL  is  is  a 
fcash  beeo.  iiiai]&&  fiurche  i 
finG0Lifde«sBaB<if 
mmads;,  dbaH  ^etoEiBni*  bcter  tiie  imt  a 
II  w I  ifiijt'  ^hH  be  expirciL  ani  ■»  ■■ibii 

tiie  mfmMimiy  Irie  weeks  st  tbe  IbhI  be 

^  o€  liK  tben  Kxt  sno^  iUEl  be 

werwiot;  and  tbe  appcOHis  Bar  afftlr  fer  a  [ 

^T  fjtr  fwttiBe  in  the  aaswcr.  ia  caae  tbe  icapoBflP'* 

•ball  not  put  in  h^  answer  wnkiii  dace  diys  firan  ^ 

first  daj  of  the  next  aeaaon  d  Fwiiampnt. 

Answer  haw  preparedJ]  The  rttpamdemt^  apoa  Ui99 
termed  with  the  order ,  should  besjseak  a  copy  of  tk^ 
petiiion  of  appeal,  at  the  Parlknmemt  Ojfiee;  eflf 
which  he  prepares  his  amswer,  which  is  either  spi^. 
and  stating  particular  facts,  or  sserehf  the  gessf^ 
form.  The  answer  is  then  engrossed  on.  parehmenty 
and  lodged  with  the  Clerh  of  Appeals. 

If  the  respondent  is  nnable  to  piit  in  his  answer  bj  tb^ 
time  limited  in  tbe  order,  be  should  apply  fw  fiirtfa^ 
time,  which  may  be  obtained  upon  petition. 

Appointing  the  hearing,]  As  soon  as  the  answa  ^ 
put  in,  either  party  may  apply  to  have  the  cause  9f^ 
pointed  for  hearing ;  and  an  order  for  such  purpose  J^ 
thereupon  drawn  up  and  served.  By  the  107th  stano' 
in^  oniw,  20  March,  1720,  it  is  ordered,  that  all  suo^ 
Appeals  as  shall  be  presented  in  any  session,  to  whic^ 
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I  shall  be  put  in  during  the  same  session,  and  for 
heumz  whereof  no  daj  shall  be  appointed  in  such  session ; 
if  natoer  the  appelant  or  respondent  shall  apply  within 
tight  days  after  the  first  day  of  the  next  session  or 
meeiinff  of  parliament,  for  a  day  for  hearing,  such  ap- 
peals shall  stand  dismissed,  but  without  prejudice  to  the 
appelant  presenting  any  new  appeaL 

Coie  and  Appmdix  ]     The  next  step  to  be  taken  is 

for  each  party  to  prepare  his  case  and  appendix,  for  the 

Qfle  of  the  Lords.      By  the  177th  order,  12  July,  1811, 

it  is  ordered,  that  when  any  appeal  shall  be  presented  on 

w  after  the  first  day  of  any  session  or  meeting  of  parlia- 

ntent,  the  appellant  and  respondent  shall  deliver  the 

pimts  of  thmr  cases  to  the  Clerk  of  the  Parliaments, 

within  four  weeks  after  the  time  appointed  for  the 

nipondent  to  put  in  his  answer ;  and  in  default  of  so 

<biiig  by  the  appellant,  the  appeal  shall  stand  dismissed, 

Wt  without  prejudice  to  the  appellant  presenting  a  new 

s-ppeal  within  the  first  fourteen  days  of  the  next  session 

of  parliament,  or  within  the  then  remainder  of  the  time 

limited  by  the  118th  standing  order;   and  in  case  of 

defiskidt  on  the  part  of  the  respondent,  the  appellant  shall 

•^  at  liberty  forthwith  to  set  down  his  cause  exparte. 

By  the  117th  order,  18  Dec.  1724,  it  is  also  ordered, 
^at  the  appellants  and  respondents  shall  deliver  their 
Pointed  cases  to  the  Clerk  of  the  Parliaments,  at  least 
four  days  before  the  hearing  of  the  appeal.  If  either 
T^^rty  is  unable  to  lodge  his  case  by  the  time  limited^ 
^^  should  apply  for  further  time^  upon  petition^  which 
*«  heard  before  the  Appeal  Committee, 

The  case  and  appendix  are  usually  drawn  by  the 

^'^nior  counsel  in  the  cause.     The  case  contains  a  nar- 

^<xtive  of  the  proceedings  in  the  Court  below ^  with  so 

*»»Kci^  o/*  the  proofs  as  the  parties  intend  to  rely  on. 

^he  appendix^  which  is  prepared  separately ,  contains 

^  copy  of  the  various  documents  referred  to.     The  case 

'^'ist  be  signed  by  one  or  more  of  the  counsel  who  at- 

^ded  at  the  hearing  of  the  cause  in  the  Court  below. 
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or  who  sball  be  of  counsel  at  the  hearing  od  the  appeal 
(59th  order,  19  April,  1698). 

In  all  cases  of  appeals  from  Scotland,  the  appellant 
alone,  in  his  printed  case,  must  lay  before  the  House  a 
printed  copy  of  the  record,  as  authenticated  by  the  Lord 
Ordinary;  together  with  a  supplement  containing  an 
account,  without  argument  or  statement  of  other  facte, 
of  the  further  steps  which  have  been  taken  in  the  cause 
since  the  record  was  completed,  and  containing  also 
copies  of  the  interlocutors  or  parts  of  interlocutors  com- 
plained of;  and  each  party  in  their  cases  must  lay  before 
the  House  a  copy  of  the  case  presented  by  them  respec- 
tively to  the  Court  of  Session,  if  any  such  case  was  pre- 
sented there,  with  a  short'  summary  of  any  additional 
•reasons  upon  which  he  means  to  insist ;  and  if  there  bas 
been  no  case  presented  to  the  Court  of  Session,  then 
each  party  must  set  forth  in  his  ease  the  reasons  upon 
which  he  founds  his  argumenrt,  as  shortly  and  succinctif 
as  possible  (177th  order,  12  July,  1811). 

The  case  and  appendix  being  prepared,  they  are  afUf' 
icards  printed  separately.  It  iinll  he  necessary  for  each 
party  to  print  at  least  100  copies  of  the  case  and  app^' 
dix^  about  70  of  which  must  he  left  with  the  Clerk  ofv^* 
Appeals ;  after  which  it  is  ust^l  for  the  appellant  fl»» 
respondent  to  exchange  about  a  dozen  copies  of  the  cof^ 
and  appendix  with  each  other. 

Where  any  party  to  an  appeal  dies  pending  the  same, 
subsequently  to  the  printed  cases  having  been  delivereo» 
and  the  appeal  be  revived  against  his  representative,  as 
the  person  standing  in  the  place  of  the  person  so  dyiD^» 
a  supplemental  case  must  be  delivered  by  the  party  s* 
reviving  the  same,  stating  the  order  made  by  the  House 
in  such  case  ;  and  the  like  rule  is  to  be  observed  by  tb® 
appellant  and  respondent  respectively,  where  any  persoii? 
party  in  the  Court  below,  has  been  omitted  to  be  made 
a  party  in  the  appeal,  and  shall,  by  leave  of  the  House* 
upon  petition  or  otherwise,  be  added  as  a  party  to  the 
appeal  after  the  printed  cases  in  such  appeal  shall  ha^e 
been  delivered  (199th  order,.  20th  March,  1823). 
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The  hearifig^  4*^.]     By  the  119th  standing  order, 
2 March,  1727»  it  is  ordered,  ''That  at  the  hearing  of 
canses  for  the  future,  one  of  the  counsel  for  the  appel- 
lants shall  open  the  cause,  then  the  evidence  on  their 
side  shall  be  read ;  ^rhich  done,  the  other  counsel  for  the 
a]^llant8    may  make   observations  on  the   evidence. 
1^  one  of  the  counsel  for  the  respondents  shall  be 
heaid,  and  the  evidence  on  their  side  to  be  read ;  after 
'which,  the  other  counsel  for  the  respondents  shall  be 
heard,  and  one  counsel  only  for  the  appellants  to  reply," 
C7po)t  the  hearing^  counsel  must  be  furnished  with  copies 
of  your  own  and  of  the  other  party's  case  and  appendix^ 
together  with  any  further  observations  which  may  be 
thought  necessary^  and  which  completes  the  brief. 

When  an  order  of  the  House  of  Lords  directs  any- 
tluDg  to  be  done  under  the  direction  of  the  Court  below, 
It  magt  be  made  an  order  of  such  Court,  before  it  can 
^  acted  upon,  or  process  enforced.  This  may  be  done 
^S  motion,  as  of  course,  and  upon  production  of  a  copy 
^the  Lords*  order. 

Cross  appeal.]  If  the  respondent  is  also  dissatisfied 
^*th  the  decree,  he  may  present  a  cross  appeal ;  but  he 
**i08t  do  so  within  a  fortnight  after  his  answer  is  put  in 
^  the  original  appeal,  otherwise  it  will  not  be  received 
Cl27th  order,  8  March,  1763). 


PART   III. 

PROCEEDINGS  IN  THE  MASTERS'  OFFICES. 


CHAPTER  I. 

Of  Proceedings  Generally. 

The  proceedings  in  the  Masters'  offices  are  very  nnn^ 
rous  and  diversified,  and  are  frequently  rendered  neces- 
sary as  well  before  as  after  the  decree. 


Section  1. 

before  the  decree. 

By  the  3rd  &  4th  Will.  IV.,  c.  94,  sec.  13,  it^ 
enacted,  "  That  the  Masters  in  ordinary  of  the  Hip 
Court  of  Chancery  shall  hear  and  determine  all  applie>^ 
tions  for  time  to  plead,  answer,  or  demur,  and  for  leavj 
to  amend  bills,  and  for  enlarging  publication,  and  9» 
such  other  matters  relating  to  the  conduct  of  suits  u* 
the  said  Court  as  the  Lord  Chancellor,  with  the  advice 
and  assistance  of  the  Master  of  the  Rolls  and  Vice 
Chancellor,  or  one  of  them,  shall  by  any  general  orfef 
or  orders  direct,  in  such  manner  and  under  such  nJe^ 
and  regulations  as  by  any  general  order  or  orders  to  bj 
also  issued  by  the  Lord  Chancellor,  with  the  advice  an^ 
assistance  aforesaid,  shall  be  directed ;  and  that  it  i^ 
be  lawful  for  either  party  to  appeal  by  motion  from  the 
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order  made  on  snch  application  to  the  Lord  Chancellory 
JKaster  of  the  Bolls,  or  Vice  Chancellor,  and  that  the 
order  made  on  such  appeal  shall  be  final  and  conclu* 
sive/' 

By  section  14,  it  is  enacted,  ^^  That  no  such  applica* 
'tion  as  above  mentioned  shall  in  future  be  heard  by  any 
of  the  judges  of  the  said  Court  of  Chancery,  except  on 
appeal  as  hereinbefore  provided." 

By  section  15,  it  is  enacted,  ^^That  it  shall  be  law« 
Al  for  the  said  Masters,  on  all  applications  made  to  them 
t>y  virtue  of  this  act,  to  direct  that  the  costs  of  all  or 
any  of  the  parties  shall  be  costs  in  the  cause  or  matter, 
or  to  award  such  liquidated  sum  by  way  of  costs  to 
any  of  the  parties  as  they  shall  think  reasonable;  and 
t^B  costs  80  awarded  shall  be  recoverable  in  like  man* 
>aer  as  costs  directed  to  be  paid  by  an  order  of  the  Court 
of  Chancery," 

In  pursuance  of  the  foregoing  Act,  various  orders  were 
^4SQed  on  the  21st  December,  1833,  for  the  purpose  of 
^gulating  the  proceedings  in  the  Masters'  offices. 

fiy  the  20th  of  these  it  is  ordered,  ''  That  all  special 
applications  for  leave  to  withdraw  replication,  as  well 
as  to  amend  bill,  shall  be  heard  and  determined  by  such 
^^ter  in  rotation,  and  such  applications,  and  all  other 
^)ecial  applications  under  the  said  recited  act,  shall  be 
^nade  by  taking  out  a  warrant,  at  the  foot  whereof  a 
^tice  shall  be  written  specifying  the  object  of  the  appli- 
^tion,  and  the  same  shall  be  served  two  clear  days 
Itfore  the  return  thereof." 

By  the  23rd  id.,  ''The  said  Masters  shall,  on  all 
applications  to  them,  or  either  of  them,  by  warrant 
^oder  the  said  recited  act,  or  under  these  orders,  or 
either  of  them,  be  at  liberty  to  direct,  and  shall  accord* 
iagly,  in  the  orders  <nade  thereon,  order  and  direct 
whether  the  costs  of  the  application  shall  be  costs  in 
ihe  cause,  or  whether  such  costs,  or  any  part  thereoi^ 
shall  be  paid  by  any  of  the  parties  persomdly ;  and  in 
the  latter  case  the  said  Masters  respectively  shall,  in 
such  orders,  either  fix  the  sum  to  be  paid  for  such  costs, 
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or  tax  the  same  at  their  discretion  ;  and  the  party  to 
whom  such  costs  are  directed  to  be  paid  shall  be  entitled 
to  sue  out  a  subpoena  for  the  same." 

By  the  24th  id.,  "The  Master  to  whom  any  such 
application  or  reference  as  aforesaid  shall  be  made,  shall 
draw  up  the  orders  thereon  in  a  short  form,  and  the 
same,  when  signed  by  him,  shall  be  entered  in  a  book  to 
be  kept  for  that  purpose  in  the  office  of  such  Mast^i^i 
and  shall  then  be  marked  by  the  said  Master,  or 
his  chief  clerk,  as  entered,  and  he  shall  sign  his  initialfl 
thereto  in  tiiis  form  :  •'  Ent.  A.  B.,"  and  the  said 
orders  shall  then  be  binding  (unless  reversed  or  varied 
on  appeal),  and  shall  be  enforced  in  like  manner  as  if 
made  by  tlie  Court;  and  the  original  order,  or  any 
duplicate  thereof,  which  the  Master  is  directed  to  grant 
■on  the  application  of  any  party,  so  signed  and  entered 
as  aforesaid,  shall  be  a  sufficient  warrant  to  every  office' 
of  the  Court  to  do  the  act  therein  mentioned,  or  to 
permit  tlie  same  to  be  done  ;  and  each  party  shall  be  at 
liberty  to  inspect  the  entry  of  all  such  orders  in  the  saw 
entering-book  without  fee.** 

By  the  25th  id.,  "Incase  it  shall  become  necessary 
to  make  any  application  to  a  Master  under  the  said 
Tecited  act,  during  the  period  between  the  last  seal  after 
Trinity  Term,  and  the  seal  next  before  Michaelina* 
Term,  such  application  shall  be  made  to  the  sitting 
Master  of  the  vacation,  and  his  decision  and  order 
thereon  shall  be  equally  binding  and  acted  upon  aii<* 
enforced  in  the  same  way  and  manner  as  if  made  by  tb« 
Master  in  rotation,  to  whom  the  same  has  or  ough* 
otherwise  to  have  been  referred ;  but  all  subseque^* 
applications  and  all  references  in  the  cause  shall  be  m*"® 
to  such  Master  in  rotation." 

The  Musters,  as  we  have  already  seen,  are  also  ^ 
hear  and  determine  all  inquiries  as  to  the  sufficiency  ^^ 
insufficiency  of  pleadings  ;  and  as  to  whether  the  sain« 
be  scandalous  or  impertinent ;  besides  which,  variou' 
other  inquiries  are  frequently  rendered  necessary  previous 
to  the  hearing  of  the  cause. 
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Section  2. 

after  the  decree. 

The  proceedings  in   the  Masters*  Offices,  after  the 
decree,  necessarily  depend  upon  the  nature  of  the  inqui-, 
ries  directed  by  each  particular  decree,  and  are  too  nu- 
merous and  diversified  to  be  stated  liere.      The  more 
nsnal  of  these,  however,  are  either  for  the  taking  of 
accounts  of  executors,  administrators,  trustees  and  guar- 
dians,  and  parties  of  every  description  ;  the  settling  the 
claims  of  creditors,  legatees,  and  next  of  kin ;  the  ap- 
pointing receivers,  and  passing  their  accounts ;  the  sale 
and  management  of  estates ;    the   approval  of  invest- 
ments and  settling  of  conveyances;  tlie  appointment  of 
guardians  of  the  persons  and  estates  of  infants,  and  the 
allowance  for  their  maintenance  and  education,  and  the 
making  inquiries  for  the  heirs  and  next  of  kin  of  persons, 
dying  intestate. 

Proceeding  exparte,]  Where  some,  or  one,  but  not 
all  the  parties,  attend  the  Master  at  an  appointed  time, 
whether  the  same  is  fixed  by  the  Master,  personally,  or 
upon  a  warrant,  there  the  Master  is  to  be  at  liberty  to 
proceed  exparte,  if  he  thinks  it  expedient,  considering 
the  nature  of  the  case,  so  to  do  (53rd  order,  1828). 

Where  the  Master  has  proceeded  exparte,  such  pro- 
ceeding is  not  in  any  manner  to  be  reviewed  in  the  Mas- 
ter's Office,  unless  the  Master  upon  a  special  application 
made  to  him  for  that  purpose  by  a  party  who  was  ab- 
sent, shall  be  satisfied  that  he  was  not  guilty  of  wilful 
delay  or  negligence,  and  then  only  upon  payment  of  all 
costs  occasioned  by  his  non-attendance;  such  costs  to. 
be  certified  by  the  Master  at  the  time,  and  paid  by  the 
party  or  his  solicitor  before  he  shall  be  permitted  to  pro- 
ceed on  the  warrant  to  review  (54th  id.). 

Where  a  proceeding  fails,  by  reason  of  the  non-attend- 
jtnce  of  any  party,  and  the  Master  does  not  think  itt 
Expedient  to  proceed  exparte,  there  the  Master  is  to  ba 
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at  liberty  to  certify  what  amount  of  costs,  if  any,  he 
thinks  it  reasonable  to  be  paid  to  the  party  attending, 
by  the  absent  party,  or  by  his  solicitor  personally,  as  the 
Master  in  his  discretion  shall  think  fit ;  and  upon  mo- 
tion or  petition,  without  notice,  the  Court  will  make 
order  for  the  payment  of  such  costs  accordingly  (55th  id.) 

Neglecting  to  proceed.'^  Where  the  party  actually 
prosecuting  a  decree  or  order  does  not  proceed  before  the 
Master  with  due  diligence,  there  the  Master  is  to  be  at 
liberty  upon  the  application  of  any  other  party  inter- 
ested, either  as  a  party  to  the  suit  or  as  one  who  has 
come  in  and  established  his  claim  before  the  Master, 
under  the  decree  or  order,  to  commit  to  him  the  prosecu- 
tion of  the  said  decree  or  order ;  and  from  thenceforth, 
neither  the  party  making  default,  nor  his  solicitor,  shaD 
be  at  liberty  to  attend  the  Master  as  the  prosecutor  of 
such  decree  or  order  (56th  id.). 

Certifying  proceedings,']  Upon  any  application  made 
by  any  person  to  the  Court,  the  Master,  if  required  by 
the  person  making  the  application,  is,  in  as  short  a  man- 
ner as  he  conveniently  can,  to  certify  to  the  Court  the 
several  proceedings  which  shall  have  been  had  in  his 
office  in  the  same  cause  or  matter,  and  the  dates  thereof 
(57th  id.). 

Proceeding  de  die  in  diem,"]  Formerly,  if  it  were 
deemed  necessary  that  the  Master  should  proceed  de  din 
in  diem^  a  previous  order  must  have  been  obtained  for 
that  purpose.  In  future,  however,  every  Master  is  to 
be  at  liberty  without  order,  to  proceed  in  aU  matters 
de  die  in  diem^  at  his  discretion  (58th  id.). 

Production  o/papers^  Sfc]  Where  by  any  decree  or 
order  of  the  Court,  books,  papers,  or  writings  are  directed 
to  be  produced  before  the  Master  for  the  purposes  of  such 
decree  or  order,  it  is  to  be  in  the  discretion  of  the  Mastet 
to  determine  what  books,  papers,  or  writings  are  to  be 
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J>iocliioed,  and  when  and  for  how  long  they  are  to  he  left 
in  his  office ;  or  in  case  he  shall  not  deem  it  necessary 
tibat  such  books,  papers,  or  writings  should  be  left  or 
deposited  in  his  office,  then  he  may  give  directions  for 
^be  inspection  thereof  by  the  parties  requiring  the  same, 
SLt  such  time  and  in  such  manner  as  he  shaU  deem  ex- 
X>«dient  (60th  id.). 

Bmewing  proceedings,'^  No  warrant  to  review  any 
piooeeding  in  the  Master's  Office  is  to  be  allowed  to  be 
taken  out,  except  by  permission  of  the  Master,  upon 
speoial  grounds  to  be  shewn  to  him  for  that  purpose ; 
and  the  oosts  of  such  review,  when  allowed,  are  to  be  in 
the  discretion  of  the  Master,  and  shall  be  paid  by  and 
to  each  peraons  and  at  such  time  as  he  shall  direct 
(68th  id.). 

Mling  eHaies,']  In  cases  where  estates  or  other  pro- 
perty are  directed  to  be  sold  before  the  Master,  the  Mas- 
ter is  to  be  at  liberty,  if  he  shall  think  it  for  the  benefit 
of  the  parties  interested,  to  order  the  same  to  be  sold  in 
the  country,  at  such  place  and  by  such  person  as  he 
8hallthinkfit(75thid.). 

Settling  contfeyanceSy  SfcJ^  Where  a  (Taxing)  Master 
is  directed  to  settle  a  conveyance  or  to  tax  costs,  in  case 
the  parties  diffisr  about  the  same,  then  the  party  claim- 
ing the  costs,  or  entitled  to  prepare  the  conveyance  is  to 
}>iiDg  the  bill  of  costs,  or  the  draft  of  the  conveyance, 
into  the  (Taxing)  Master's  office,  and  give  notice  of  his 
hiving  so  done  to  the  other  party ;  and  at  any  time 
^thin  eight  days  after  such  notice,  such  other  party  is 
to  have  liberty  to  inspect  the  same  without  fee,  and 
inay  take  a  copy  thereof,  if  he  thinks  fit.  And  at  or 
^le  the  expiration  of  the  eight  days,  or  such  further 
time  as  the  (Taxing)  Master  shall  in  his  discretion 
dow,  he  is  then  either  to  agree  to  pay  the  costs,  or 
^opt  the  ccmveyance,  as  the  case  may  be,  or  signify  his 
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dissent  therefrom,  and  is  thereupon  to  be  at  liberty  te 
tender  a  sum  of  money  for  the  costs,  or.  to  deliver  a 
statement  in  writing  of  the  alterations  which  he  proposes 
in  the  draft  of  the  conveyance.  But  if  he  make  do  snch 
tender  nor  deliver  any  such  statement  in  writing,  or  if 
the  other  party  refuses  to  accept  the  sum  so  tendered^  or 
to  adopt  the  proposed  alterations  in  the  draft  of  Ad 
conveyance,  the  (Taxing)  Master  is  then  to  proceed  to 
tax  the  costs,  or  settle  the  conveyance  according  to  the 
practice  of  tlie  Court.  And  in  case  the  taxed  costs 
shall  not  exceed  the  sum  tendered,  or  the  Master  shall 
adopt  the  proposed  alterations  in  the  draft  of  the  con- 
veyance, then  the  costs  of  the  taxation,  or  the  costs  of 
the  proceeding  with  respect  to  the  conveyance,  are  to  be 
borne  by  the  other  party  (76th  order,  1828,  as  amended 
by  3l8t  order,  26  Oct.  1842). 

Separate  solicitors^  S^c."]  Whenever  in  any  proceed- 
ing before  a  Master  the  same  solicitor  is  emplpyed  for 
two  or  more  parties,  such  Master  may  at  his  discretion 
require  that  any  of  the  said  parties  shall  be  represented 
before  him  by  a  distinct  solicitor,  and  may  refuse  to 
proceed  until  such  party  is  so  represented  (77th  id.). 

Preliminary  inquiries,"^  In  all  cases  in  which  i* 
shall  appear  that  certain  preliminary  accounts  and  in* 
quiries  must  be  taken  and  made  before  the  rights  m 
interests  of  the  parties  to  the  cause  can  be  ascertained) 
or  the  questions  therein  arising  can  be  determined,  the 
plaintiff  is  to  be  at  liberty,  at  any  time  after  the  de- 
fendants shall  have  appeared  to  the  bill,  to  move  the 
Court  on  notice,  that  such  inquiries  and  accounts  shall 
be  made  and  taken,  and  that  an  order  referring  it  to  the 
Master  to  make  such  inquiries,  and  take  such  acconnts> 
shall  thereupon  be  made,  without  prejudice  to  anf 
question  in  the  cause,  if  it  shall  appear  to  the  Courtj 
that  the  same  will  be  beneficial  to  such  (if  any)  parties 
to  the  cause  as  may  not  be  competent  to  consent  thereto^ 
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it  the  same  is  consented  to  by  such  (if  any)  of 
endants  as  being  competent  to  consent  have  not 
their  answer  to  the  bill,  and  that  the  same  is 
»d  to  by,  or  is  proper  to  be  made  upon,  the 
mia  contained  in  the  answers  of  such  (if  any)  of 
fendants  as  have  answered  the  bill  (5th  order, 
» 1889). 


M 
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CHAPTER  11. 

The   Ordinary  Proceedings   in    the    Mastbbs' 
Offices. 

Section  1, 
referring  the  suit. 

The  first  step  necessary  to  be  taken,  previous  to  any 
proceeding  being  adopted  in  the  Masters'  Offices,  is  to 
get  the  suit  referred  to  one  of  the  Masters  in  ordinaiy; 
the  mode  of  doing  which  depends  upon  whether  any 
decree  or  order  .directing  a  reference  has  or  not  been 
made  in  the  cause. 

By  the  15th  order,  21st  Dec.  1833,  it  isordend) 
*'  That  as  to  all  bills,  whether  original,  amended,  sap- 
plemental,  or  of  revivor,  now  &ed  or  to  be  fiH 
whenever  a  party  may  desire  to  make  an  application  to 
a  Master  under  the  said  act  (3  &  4  Will.  IV.,  c.  94), 
or  under  these  orders,  or  whenever  it  shall  be  necessaiy 
to  make  any  reference  to  any  Master,  and  no  previous 
application  or  reference  to  any  Master  has  been  made  in 
the  said  cause,  the  name  of  the  Master  in  rotation  shall 
be  ascertained,  and  entered  in  books  to  be  kept  as  afttf . 
directed  in  the  manner  hereinafter  mentioned,  and  all 
applications  authorized  by  the  said  recited  act,  or  by 
these  orders,  to  be  made  to  a  Master,  and  every  snd^ 
reference  as  aforesaid,  shall  be  made  to  the  said  Masttf 
in  rotation." 

By  the  16th  id.  it  is  ordered,  ''  That  as  to  all  bilb 
which  shall  have  been  filed  before  this  day,  when  any 
reference  has  been  made  in  the  cause,  the  name  of  the 
Master  to  whom  the  last  reference  was  made  in  such 
cause  shall,  at  the  request  of  either  of  the  parties  thereto, 
or  of  his  or  her  solicitor,  and  on  producing  such  order  of 
reference,  with  the  Master  s  name  certified  thereon,  er 
appearing  therein,  be  added  by  the  Six  Clerk  to  the 
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oiigbal  entry  of  the  cause  in  the  Six  Clerks'  book,  and 
entered  in  the  book  to  be  kept  as  hereinafter  directed, 
before  any  application  under  the  said  recited  act  shall  be 
KBade  in  that  cause,  and  all  such  applications,  and  all 
such  references  as  aforesaid,  shall  be  made  to  such  last 
xnentioned  Master." 

By  the  17th  id.  it  is  ordered,  *'  that  in  all  cases  where 
i^t  shall  become  necessary  to  ascertain  the  name  of  the 
Sfaster  in  rotation,  for  the  purposes  of  the  two  preceding 
or  any  succeeding  orders,  one  of  the  Six  Clerks  shaO 
^Tc  to  the  solicitor  of  the  plaintiff  or  defendant  re- 
qniring  the  same,  a  certificate  of  the  bill  filed,  which 
certificate  shall,  on  the  same  or  the  following  day,  be 
inarked  by  the  Master  of  the  day,  at  the  Public  Office 
in  Chancery,  with  the  name  of  the  Master  in  rotation 
for  such  cause ;  and  such  certificate  so  marked  (having 
4st  been  produced  to  the  said  Master  in  rotation,  who 
sball  cause  a  minute  thereof  to  be  taken),  shall,  on  the 
same, day,  be  returned  to  the  Six  Clerk,  and  filed  by 
Urn ;  and  he  shall  add  the  name  of  such  Master  to  the 
original  entry  of  the  cause  in  the  Six  Clerks'  book,  and 
shd  also  cause  the  name  of  the  cause,  and  of  such 
Master,  to  be  entered  in  a  book  to  be  kept  by  the  Six* 
CWks  for  that  purpose  in  the  Six  Clerks'  Office,  and 
^hich  shall  be  open  to  inspection  at  all  times  during 
'  office  hours  without  fee." 

Before  decree,'}  If  it  becomes  necessary  to  adopt  any 
piooeedings  in  the  Masters'  Offices,  previous  to  an  order 
01  decree  being  pronounced,  the  suit  is  referred  in  the 
following  manner: — A  certificate  of  the  bill  having 
Acen  Jiled  is  obtained  from  the  Clerk  of  the  Records 
«»rf  Writs  in  whose  division  the  suit  is  {ante ,  p.  7),ybr 
*kich  you  pay  4s.  .  The  certificate  is  then  taken  to  the 
^«6te  Office^  where  it  is  entered  by  the  clerk,  for 
*hich  you  pay  Is.,  and  the  sitting  Master  will  there- 
*lK»i  appoint  a  Master  in  rotation  in  the  cause,  and 
^k  his  name  on  the  certificate.  A  copy  of  the  cer- 
^tate  is  then  made  and  taken  to  the  office  of  the 
h2 
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Master  in  rotation  so  appointed,  where  it  is  fiUdj 
after  which  the  original  certificate  musty  on  the  samt 
day,  be  returned  to  the  Clerh  of  the  Records  and 
Writs  from  whom  it  was  obtained. 

After  decree  ]  If  a  decree  or  order  has  been  made,  direct- 
ing a  reference  of  the  suit,  it  is  not  usual  to  insert  in  the 
decree  the  name  of  the  Master  to  whom  the  cause  is  to  be 
referred;  but  the  reference  is  either  directed  "to the 
Master  in  rotation,"  or,  if  the  suit  has  been  aheady  re- 
ferred, it  is  directed  "  to  the  Master  to  whom  the  cause 
stands  referred ;"  in  which  latter  case  it  would  be  ir- 
regular to  take  the  decree  to  any  other  Master.  Wheo, 
in  a  suit  which  had  been  already  referred,  a  decree  waj 
made,  directing  a  reference  to  *^  the  Master  in  rotatioD, 
it  was  held  to  mean  the  Master  to  whom  the  previous 
reference  was  made  {Atty.  Gen.  v.  Shore^  6  Sim.  460). 

If  the  decree  directs  the  suit  to  be  referred  **  to  tk 
Master  in  rotation,**  the  party  having  the  conduct  of 
the  cause  must  take  the  decree,  or  an  office  copy  thereoft 
to  the  Clerk  at  the  Public  Office,  who  will  procure  tk 
sitting  Master  to  mark  thereon  the  name  of  the  Master 
in  rotation  to  whom  the  suit  is  to  be  referred^  for  whieh 
you  pay  Is.  If  the  decree  directs  the  reference  **^ 
the  Master  to  whom  the  cause  stands  referred,"  it  is  not 
necessary  to  get  such  Master  s  name  repeated  in  the 
decree. 

Having  ascertained  the  name  of  the  Master,  a  copy  of 
the  title  and  ordering  part  of  the  decree  or  order  flutf* 
be  made  on  brief  paper,  bookways,  the  title  being  ^ 
out  at  length,  and  the  ordering  part  being  copied  J» 
the  present  tense.  This  copy  is  then  taken  to  tk 
Masters  clerk  to  whom  the  suit  is  referred,  who vH* 
examine  it  with  the  original,  and  file  the  copy. 

Where  any  decree  or  order  referring  any  matter  to  » 
Master  is  not  brought  into  the  Master  s  oflSce  withfli 
two  months  after  the  same  decree  or  order  is  pronouncefl> 
there  any  party  to  the  cause,  or  any  other  party  in*®'' 
ested  in  the  matter  of  the  reference,  shall  be  at  liberif 
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to  apply  to  the  Court  by  motion  or  petition,  as  he  may 
be  adfised,  for  the  purpose  of  expediting  the  prosecution 
of  snch  decree  or  order  (48th  order,  1828). 

Every  Master  is  to  enter  in  a  book  to  be  kept  by  him 
for  that  purpose,  the  name  or  title  of  every  cause  or 
xnatter  referred  to  him,  and  the  time  when  the  decree  or 
order  is  brought  into  his  ofBce,  and  the  date  and  de- 
scription of  oYery  subsequent  step  taken  before  him  in 
the  same  cause  or  matter,  and  the  attendance  or  non- 
attendance  of  the  several  parties  on  each  of  such  steps, 
so  tiiat  such  book  may  exhibit  at  one  view  the  whole 
<x>nr8e  of  proceeding  which  is  had  before  him  in  each 
puticular  cause  and  matter  (49th  id.). 

Warrant  to  consider  decree.]  Upon  the  bringing  in 
of  every  decree  or  order,  the  solicitor  bringing  in  the  same 
is  to  take  out  a  warrant  appointing  a  time,  which  is  to 
1)6  settled  by  the  Master,  for  the  purpose  of  the  Master 
taking  into  consideration  the  matter  of  such  decree  or 
order, and  is  to  serve  the  same  upon  the  parties  (50th  id.), 
in  manner  hereinafter  directed  (see  poste,  ''  Warrants"). 

At  the  time  so  appointed  for  considering  the  matter 
of  the  decree  or  order,  the  Master  is  to  proceed  to  regu- 
^  as  far  as  may  be  the  manner  of  its  execution ;  as,  for 
erample,  to  state  what  parties  are  entitled  to  attend 
foture  proceedings,  to  direct  the  necessary  advertise- 
Dients,  and  to  point  out  which  of  the  several  proceedings 
niay  be  properly  going  on  pari  passu^  and  as  to  what 
particular  matters,  interrogatories,  for  the  examination 
of  the  parties  appear  to  be  necessary,  and  whether  the 
^natters  requiring  evidence  shall  be  proved  by  affidavit 
pf  by  examination  of  witnesses ;  and  in  the  latter  case, 
if  necessary,  to  issue  his  certificate  for  a  commission; 
^d  if  the  Master  shall  think  it  expedient  so  to  do,  he  is 
^  fix  a  certain  time  within  which  the  parties  are  to 
^e  any  certain  proceeding  or  proceedings  before  him 

(5l8tid.). 

Upon  any  subsequent  attendance  before  him  in  the 
^e  cause  or  matter,  the  Master,  if  he  thinks  it  expe- 
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dient  so  to  do,  is  to  fix  a  certain  time  or  certain  tiro 
within  which  the  parties  are  to  take  any  other  procee< 
ing  or  proceedings  before  him  (52nd  id.). 


Section  2. 
warrants. 


Nature  ofr\  A  warrant  is  in  the  nature  of  a  summoE 
requiring  all  parties  concerned  to  attend  before  i. 
Master,  at  his  chambers,  in  Southampton-buildings, 
a  certain  time  therein  named,  to  consider  of  the  matte 
therein  mentioned.  It  is  issued  and  signed  by  t 
Master  to  whom  the  cause  has  been  referred ;  and 
merely  entitled  with  the  first  plaintiff's  and  defendan 
surnames,  as  A.  y.  B.  Warrants  taken  out  pursuant 
the  3  &  4  Will.  IV,  c.  94,  s.  13,  for  the  purpose 
making  some  interlocutory  application,  differ  somewh 
in  form  from  those  taken  out  by  virtue  of  an  order 
reference. 

Warrants  are  not  only  taken  out  in  order  to  com] 
the  attendance  of  parties  before  the  Master,  but  also 
give  notice  to  the  opposite  parties  when  any  dpcumei 
of  which  they  are  entitled  to  take  a  copy,  is  broug 
into  the  Master  s  office ;  and  which  warrants  are  term 
warrants  ^^  On  leaving,"  and  are  in  such  case  not  atten 
able.  When  the  document  so  leffc  is  of  such  a  nature 
to  require  the  attendance  of  the  parties  before  the  Masi 
to  consider  the  matter  thereof,  a  further  warrant  mi 
be  taken  out  to  proceed  thereon,  and  which  warrant 
termed  a  warrant  "  To  proceed." 

Return  o/l]  A  warrant  cannot  be  made  retumal 
in  less  than  two  days  after  the  day  of  issuing ;  but  t 
return  is  often  extended  beyond  that  time,  according 
the  state  of  business  in  the  Master's  office.  It  is  fi 
quently  usual  for  the  party  to  take  out  the  warra 
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**io  prooee^  at  die  ine  of  taJtimg  <w  tae  wmam 
'^onleaving;*  but  in  such  caae  die  wsbk  to  pvoceed 


eannot  be  made  retanaUe  mxma  litta  m  if  takea  «a 
At  the  retmn  of  the  wanuit  en  leaTiiig. 

Zr(M(7  ohtain&L]  The  warrdmi  u  obiamed  at  tie  cmce 

of  the  Master  to  whom  the  eaaue  has  httm.  rtf  erred ^  of 

hii junior  clerk,  vpom  fomr  /urmiskJMg  him  with  the 

HUeofthe  eamse.     At  the  wsame  time  it  is  nsmai  far 

Aim  to  enquire  whether  the  warramt  is  liieif  to  be  ^/p- 

I^otedf  in  which  ease  he  wudket  it  retmmable  at  am. 

hour  when   the  Master    will  be   disengaged,      Pag 

him  3s. 

How  indorwedJ]  Hsmng  obUined  the  wamot,  the 
party  takiog  it  oat  miut^  in  the  left  hand  lower  oorner, 
state  shortly  the  nataie  thereof^  or  father  the  object  for 
^hicfa  it  is  taken  out,  as,  '^For  a  month's  time  to  put 
in  the  answer  of  the  defendant  A.  B.  ;*  or,  ^  Upon  leaT- 
ing  state  of  &cts,  &cf  ot,  ^  To  proceed  on  state  of 
tactgy  &C*'  The  name  and  address  of  the  solicitor  taking 
out  the  warrant  should  also  be  endorsed  on  the  back. 

Serviee  of7\  Formerly,  it  was  nsoal  to  serve  copies 
of  the  warrants  npon  the  clerks  in  Court  of  all  the 
iNffties  interested,  except  in  matters  of  contempt  requir- 
ing personal  service.  By  the  16th  order,  26  Oct.  1842, 
Wever,  it  is  ordered,  that  in  future  all  warrants  shall 
k  served  upon  the  solicitors,  where  the  parties  sue  or 
defend  by  solicitors,  or  upon  the  parties  themselves  where 
^^  sue  or  defend  in  person.  The  service,  except  in' 
<!>8es  of  contmnpt,  need  not  be  personal ;  but  leaving  the 
<iop7  at  the  solicitor's,  or,  if  in  person,  at  the  defendant's 
place  of  business,  or  address  for  service,  is  to  be  deemed 
good  service  (19th  &  2l8t  id.).  The  warrant  must  be 
serred  before  eight  o'clock  in  the  evening,  otherwise  the 
same  is  to  be  deemed  to  have  been  served  on  the  next 
foUowiog,  excluding  Sundays  (22nd  id).  It  is  sufficient  to 
serve  one  copy  upon  each  solicitor,  although  concerned  for 
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more  than  one  party.  There  must  be  one  clear  day,  at 
least,  between  the  day  of  service  and  the  retnm  pf  the 
warrant,  exclusive  of  Sunday ;  so  that  a  warrant  attend- 
able  on  Monday  must  be  served  on  the  previous  Friday. 
Warrants  taken  out  under  the  3  &  4  Will.  IV,  c.  94,  must 
be  served  two  clear  days  before  the  return  (20th  order, 
21  Deo.  1833) ;  and  a  warrant  to  sign  a  report  must  be 
served  three  clear  days  before  the  return. 

Having  obtained  the  warrant,  and  made  the  neces- 
sary indorsements y  make  a  copy  thereof  {forms  of  which 
may  he  had  at  any  law  stationer* s),  and  serve  one  copy 
upon  each  solicitor  or  agent  of  the  parties  interested, 
before  eight  o* clock;  after  which,  it  will  be  advisable 
for  the  party  serving  it  to  make  a  memorandum  thereof 
upon  the  back  of  the  original  warrant,  in  case  it  be- 
comes necessary  for  him  to  swear  to  the  service. 

How  attended.]  At  the  return  of  the  warrant,  at- 
tend before  the  Master  in  his  private  room,  and  there- 
upon the  matter  of  the  warrant  will  be  gone  into,  and 
he  will  make  such  order  as  he  may  think  reasonable ; 
after  which  it  will  be  advisable  to  get  the  Master  to 
mark  the  attendance  in  his  book,  and  also  on  the  back 
of  the  warrant,  in  order  to  have  if  allowed  in  costs. 
In  matters  not  very  special,  it  is  frequently  usual  for 
the  parties  to  proceed  before  the  Master's  chief  clerk ; 
whilst  in  very  special  matters  it  is  not  unusual  for  the 
parties  to  attend  by  counsel.  The  usual  fee  in  this 
case  is  two  guineas  for  the  first  attendance,  and  one 
guinea  for  each  subsequent  attendance. 

All  warrants  are  considered  peremptory  in  the  first 
instance  (59th  ord.  1828);  and  in  case  the  opposite  par- 
ties neglect  to  attend  at  the  return  of  the  warrant,  the 
Master  may,  if  he  thinks  it  expedient,  proceed  thereon 
exparte  (53rd  id).  In  such  case  it  will  be  necessary 
to  swear  to  the  service  of  the  warrant,  the  form  of 
oath  for  which  purpose  is  indorsed  on  the  back  of  the 
warrant  by  the  Master's  Clerk,  and  the  oath  is  there- 
upon administered  by  the  Master.     It  is,  however, 
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usual  to  wait  a  quarter  of  an  hcuty  at  leasts  before 
proceeding  exparte. 

Where  the  Master  proceeds  exparte,  such  proceeding 
is  not  in  any  manner  to  be  reviewed  in  the  Master's 
Office,  unless  the  Master^  npon  a  special  application 
made  to  him  for  that  purpose  by  a  party  who  was  ab- 
sent, shall  be  satisfied  that  he  was  not  guilty  of  wilful 
delay,  or  neglieeno^  and  then  only  upon  payment  of  all 
costs  occasions  by  his  non-attendance ;  such  costs  to  be 
certified  by  the  Master  at  the  time,  and  paid  by  the  party 
or  his  solicitor,  before  he  shall  be  permitted  to  proceed  on 
the  warrant  to  review  (54th  ord.  1828). 

Where  a  proceeding  fails,  by  reason  of  the  non-attend- 

ttioe  of  any  party  or  parties,  and  the  Master  does  not 

think  it  expedient  to  proceed  exparte,  there  the  Master 

^  to  be  at  liberty  to  certify  wliat  amount  of  costs,  if 

ftQy,  he  thinks  it  reasonable  to  be  paid  to  the  party  or 

i^ies  attending,  by  the  absent  party  or  parties,  or  by 

^U  or  their  solicitor  or  solicitors,  personally,  as  the 

faster  in  his  discretion  shall  think  fit ;  and  upon  mo- 

^on  or  petition,  without  notice,  the  Court  will  make 

^i^erfor  the  payment  of  such  costs  accordingly  (55th  id.). 

The  usual  time  allowed  for  the  attendance  upon  each 

^^rrant,  is  one  hour ;  but  by  the  59th  order,  1 828,  the 

^^aater  is  to  be  at  liberty  to  continue  the  attendance 

^^^yond  the  hour,  and  during  such  time  as  he  thinks 

X^^per,  and  is  empowered  to  increase  the  fee  for  the 

^^citor  s  attendance  in  proportion  to  the  time  actually 


In  cases  of  great  urgency  the  Master  is  at  liberty, 
"^^thout  order,  to  proceed  (lis  die  in  diem^  at  his  discre- 
tion, without  waiting  the  usual  return  of  the  warrants 
^^►8th  order,  1828). 

Where  one  solicitor  is  employed  for  several  parties, 
*Uie  Master  may  refuse  to  proceed  until  each  party  is 
presented  by  a  separate  solicitor  (77th  id.). 

In  a  recent  case,  the  Master  having  ordered  the  de- 
fendants to  produce  deeds,  &c.,  before  him,  upon  the  de- 
fendants making  default^  the  plaintiff  obtained  the  usual 
M  5 
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four  day  order ;  after  'which,  the  defendants  having  neg- 
lected to  comply  therewith,  the  plaintiff  obtained  an 
order  for  a  sergeant-at-arras,  and  thereupon  the  defend 
ants  were  brought  to  the  bar  of  the  Court,  and  toned 
over  to  the  Fleets  On  motion  by  the  defendants  to  be 
discharged,  and  to  set  the  orders  aside  for  irregularity,  on 
the  ground  (amongst  other  reasons)  that  the  order  for  the 
sergeant-at-arm8¥^as  irregular,  and  that  the  plaintiff  onght 
first  to  have  issued  an  attachment,  and  have  proceeded 
under  the  11th  order,  11  April,  1842,  instead  of  under 
the  nth  order,  26  August,  1841,  the  Master  of  the 
Rolls  said,  '*  so  far  from  being  contrary  to  the  general 
practice  of  the  Court,  I  do  not  believe  that  any  other 
practice  has  ever  been  adopted  since  the  general  order  of 
1746.  The  general  orders  of  August,  1841,  and  April) 
1842,  do  not  apply  to  these  cases,  but  they  apply  to 
orders  which  are  to  be  prosecuted  by  the  Court  itself,  not 
to  warrants  issued  out  of  the  Master's  Office  {Hobm  ^' 
Shearwood^  7  Jur.  687). 


Section  3. 


EVIDENCE. 


Nature  of,]  Proceedings  in  the  Master's  Office  m*? 
be  supported,  1st,  By  evidence  received  and  read  in  the 
cause,  either  by  depositions,  by  the  ansvi^er,  or  by  affi' 
davits ;  2nd,  By  the  examination  of  a  party  to  the 
cause,  upon  interrogatories  to  be  settled  by  the  Master* 
3rd,  By  affidavits ;  or,  4th,  By  the  examination  of  wit- 
nesses, either  mvd  voce  before  the  Master,  or  upon  intef' 
rogatories  before  the  examiner,  or  under  a  commission* 
.  The  Master,  upon  the  warrant  to  consider  the  decre^ 
is  to  direct  vi^hether  the  matters  requiring  evidence  sb»l* 
be  proved  by  affidavit  or  by  the  examination  of  witnesses 
(51st  order,  1828);  and  by  the  66th  id.  it  is  ordered, 
that  where,  upon  an  enquiry  before  the  Master,  affidavits 
are  received,  there  no  affidavit  in  reply  shall  be  read, 
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except  fts  to  new  matter,  which  may  be  stated  in  the 
affidavits  in  answer;  nor  shall  any  further  affidavits  be 
read,  unless  specially  required  by  the  Master.  If  the 
Master  does  not  decide  to  admit  affidavits  at  the  time  of 
considering  the  decree,  he  cannot  afterwards  receive 
them,  unl^  by  consent  {Cribbs  v.  Payne^  4f  Sim.  55^). 

Vivd  ffoceJ]  The  Master  has  power,  at  his  discretion, 
to  examine  any  witness  vivd  voce^  and  in*  such  case  the 
subpoena  for  the  attendance  of  the  witness  shall  upon  a 
note  from  the  Master,  be  issued  from  the  Subpoena 
Office ;  and  the  evidence  upon  such  vivd  voce  examina- 
tion shall  be  taken  down  by  the  Master,  or  by  the  Mas- 
ter's Clerk,  in  his  presence,  and  preserved  in  the  Master's 
Office,  in  order  that  the  same  may  be  used  by  the  Court, 
if  necessary  (69th  order,  1828). 

To  examine  a  tvitness  viv&  voce  be/ore  the  Master, 

«  warrant  is  taken  out  and  served  on  the  opposite  party ; 

^hich  may  be  underwritten^  *'  To  examine  A,  £,  viv^ 

"^oce  before  the  Master,'*     If  the  witness  is  willing  to 

attend,  notice  of  the  appointment  may  be  sufficient ; 

^Ht  otherwise  a  copy  of  the  warrant  should  be  served 

Ypon  himy  as  also  a  subpoena  to  testify,  which  is  issued 

*n  the  usual  way ,  as  previously  directed  {ante,  p,  100). 

-^t  the  return  of  the  warrant,  the  parties  attend  with 

^he  witness,  who  is  examined  by  the  party  calling  him, 

^^e  opposite  party  being  at  liberty  to  cross-examine, 

^nd  the  Master  puts  such  questions  as  he  thinks  proper, 

^he  answers  to  which  are  taken  down  in  writing  either 

^Hf  the  Mobster  or  his  clerk ;  and^  when  complete,  copies 

o/*  the  depositions  are  made  for  the  parties,  the  original 

^eing  preserved  in  the  Masters  Office,      The  opposite 

^xurty  is  then  at  liberty  to  produce  witnesses  to  contra-^ 

riict  the  evidence  thus  taken. 

A  cause  having  been  referred  to  the  Master,  in  which 
s  witness  had  been  examined  previous  to  the  hearing  by 
the  pluntiff,  but  not  by  the  defendant,  the  Master  de- 
clined to  allow  the  defendant  to  examine  such  witness 
before  him  vivd  voce.    Upon  motion  by  the  defendant 
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for  such  purpose,  Knight  Bruce,  V.  C,  said,  *'  Under 
the  authority  or  dicta  of  Metford  v.  Peters  (8  Sim.  630), 
and  considering  that  the  defendants  now  moving  never 
examined  or  cross-examined  the  witness,  and  now  seek, 
not  to  cross-examine,  hut  to  make  him  their  own  wit^ 
ness,  I  think  that  I  ought  to  make  the  order ;  but  I 
shall  reserve  the  costs  of  the  application"  (Hayward  v. 
Grayshrooky  7  Jur.  QQ5), 

Before  the  Examiner,"]  After  a  decree,  the  ex- 
amination of  witnesses  by  the  Examiner  is  taken  in  the 
same  manner  as  before  the  hearing.  The  interroga- 
tories are  prepared  and  signed  by  counsel^  and  are 
afterwards  marked  by  the  Master.  The  witness's 
attendance  is  enforced,  and  the  examination  is  pro^ 
ceeded  with  in  the  usual  way,  as  previously  directed 
{ante,  p.  89). 

B^f  commissumr^  If  the  witness  resides  20  miles 
from  London,  and  a  commission  is  required,  the  Master* s 
certificate  of  the  necessity  thereof  must  be  obtained 
and  filed,  and  an  office  copy  procured ;  upon  which  the 
party  applies,  either  by  motion  or  petition,  as  of  course, 
for  an  order  for  a  commission,  and  thereupon  the 
commission  is  sealed  and  executed  in  the  same  manner 
as  previously  directed  (ante,  p.  93),  the  opposite  party 
being  entitled  to  join  in  the  commission. 

Publication  of]  If  the  witnesses  have  been  examined 
vivd  voce  before  the  Master,  publication  is  passed  by  a 
warrant  granted  by  the  Master  for  that  purpose  {Hand- 
ley  V.  Billinge,  1  Sim.  511).  If  the  examination  is 
^aken  by  commission,  or  before  the  Examiner,  publica- 
tion passes  either  by  consent  of  the  parties,  or  by  order 
of  the  Court  (ibid),  which  is  obtained  by  motion,  upon 
notice. 

Further  evidence."}  By  the  67th  order,  1828,  it  is 
4>rder€dy  that  the  Master  shall  not  receive  further  evi- 
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denoe  as  to  any  matter  depending  before  him  after  issuing 
the  wanant  on  preparing  his  report.  Where  a  matter, 
however,  is  leferrea  back  to  the  Master,  he  is  at  liberty, 
without  special  order,  to  receive  farther  evidence  thereon 
{GonreUy.  Watkins,  1  Beav.  366). 


Section  4. 

interrogatories. 

When  necessary.']     If  upon  accounts  being  brought 

ioto  the  Master's  Office,  they  are  thought  insiifficient,  or 

^7  of  the  parties  are  dissatisfied  therewith,  they  may 

examine  the  accounting  party  upon  interrogatories  as 

^&e  Master  shall  direct  (61  st  order,  1828).     The  Master 

^  also  at  liberty  to  examine  any  creditor  or  other  person 

^^ming  in  to  claim  before  him,  either  upon  written  in- 

^^tiogatories  or  mvd  voee^  or  in  both  modes,  as  the  nature 

of  the  case  may  appear  to  him  to  require ;  the  evidence 

^t)on  such  examination  being  taken  down  at  the  time 

**5^  the  Master,  or  by  the  Master's  clerk  in  his  presence, 

?j^d  preserved,  in  order  that  the  same  may  be  used  by 

*l^e  Court  if  necessary  (72nd  id.). 

The  plaintiff,  as  well  as  any  of  the  defendants,  may  be 
^^imined  upon  interrogatories,  the  party  examined  not 
*^^g  regarded  as  a  witness. 

Bow  prepared,']      The  interrogatories  are  usually 

^^fepared  by  the  solicitor,  and  afterwards  settled  by 

^^  Master.     They  do  not  require  counsel* s  signature ; 

^^^Acr  will  any  fee  be  allowed  to  counsel,  in  general, 

"*^^ir  settling  them,     A  copy  of  the  interrogatories,  on 

^^ft  paper,  is  afterwards  left  at  the  Master*s  Office, 

^^"^  warrants  **  on  leaving*'  and  "  to  settle"  must  be 

^<ihen  out  and  served  in  the  usual  way.    These  warrants 

^^y  be  underwritten  "  on  leaving  draft  interrogatories 

^(tr  the  examination  of  the  defendant  A.  £.,'*  and  the 

^therwill  be  **  to  settle ^  S^c"    All  parties  interested 
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are  allowed  to  take  copies  of  the  interrogatorieBy  and 
attend  the  warrant  to  settle. 

On  the  return  of  the  warrant  to  settle,  the  pari 
attend  either  before  the  Master^  or  his  chief  clerk, 
whom  the  interrogatories  will  be  settled  ;  after  whi 


they  are  engrossed  on  parchment  in  the  Master  s  0  ^f- 
JicCf  and  signed  by  the  Master ,  who  also  gives  a  certi^^^Jt- 
cate  of  their  allowance^  which  must  be  filed  at  t^^  -he 
Report  Office.  The  engrossment  of  the  interrogator^^Bsies 
is  afterwards  taken  froni^  the  Master's  Office  by  t  -^^he 
party  to  be  examined. 

Further  interrogatories.']    If  necessary,  farther  uiti^*-  Jot- 

Togatories  may  he  exhihited  for  the  exammation  oc ^  a 

party  already  examined,  and  for  which  purpose  no  oid^Bder 
is  required  {Sidden  y.  Foster^  1  Sim.  &  S.  335). 

Bxceptions  to.^  If  any  of  the  parties  are  dissatis^^Sed 
with  the  allowance  or  disallowance  of  any  of  the  int^z^er- 
rogatories,  they  may  except  to  the  Master's  certific  -nte 
{Chennell  v.  Martin^  4  Sim.  340). 


Section  5. 
examination. 


The  examination  of  a  party  to  interrogatories  may'^*^'*^ 
considered  somewhat  similar  to  the  answer  of  a  defends-  ^Sant 
to  a  bill.     It  is  generally  drawn  and  also  signed  ^^ 

counsel,  although  this  is  not  strictly  necessary  (i~  ""' 

Y.  Flack,  18  Yes.  2S6). 


How  prepared,  S^c.'\     Having  obtained  the  int , 

tories  from  the  Master's  office,  the  solicitor  ei^er  fa-^^^ 
the  same  before  counsel  as  instructions,  or  prepares  ^ 
examitiation  himself;  after  which  it  is  engrossed  ^^ 

parchment,  and  shotdd  be  read  over,  and  must  also         ^ 
signed  and  sworn  to  by  the  examinant.     Jfthe  exair^^' 
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fmt  rendsi  in  or  near  London^  the  examination  may 
Mir  he  Sfcam  at  the  public  office^  or  before  the  Master 
tofokom  the  cause  stands  referred;  after  tehichy  it  is 
i^  at  the  Master's  office^  and  a  warrant  "  on  leaving  " 
mould  be  taken  out  and  served. 

By  commissions^  If  the  examinant  resides  twenty 
miles  from  London,  he  is  entitled  to  a  commission  to 
'take  his  examination,  an  order  for  which  may  he  oh* 
tained  either  upon  petition  or  motion.  For  this  purpose^ 
«  certificate  of  the  necessity  for  the  commission  must 
^  obtained  from  the  Master,  which  is  filed  at  the  Report 
^fffke^  and  an  office  copy  obtained.  Give  this,  together 
^Ditk  a  hand-brief,  to  counsel,  and  the  order  will  be 
jfranted  as  rf  course.  The  opposite  party  is  entitled  to 
Jm  in  this  commission,  for  which  purpose  he  should  be 
called  on  to  hand  in  commissioners'  names,  and  the  com- 
^niision  is  thereupon  sealed  and  executed  in  a  similar 
^BMsmer  as  a  commission  to  take  an  answer  {see  Form, 
I>*  44,  Appendix), 

If  the  examination  is  taken  in  London,  the  Master  s 
jtek  win  prepare  a  copy  thereof  for  the  party  exhibit- 
^g  the  interrogatories.  If  taken  by  commission,  the 
^py  is  prepared  by  the  Clerk  of  the  Eecords  and 
^rits. 

«  Reference  for  instifficiency,  4^.]  If  the  examination 
^  either  scandalous,  impertinent,  or  insufficient,  it  may 
^  referred  to  the  Master  to  examine  into  such  matter, 
^pon  a  warrant  to  be  taken  out  before  him,  no  order  of 
i^Gference  being  required,  and  the  Master  is  authorised 
^  expunge  any  such  matter  which  he  shall  find  to  be 
Scandalous  or  impertinent  (7drd  order,  1828).  The 
Master  in  deciding  on  the  sufficiency  or  insufficiency  of 
^y  examination,  shall  take  into  consideration  the  rele- 
Vaiicy  or  materiality  of  the  statement  or  question  referred 

o  (74th  id.)- 
In  proceeding  under  these  orders,  a  warrant  is  taken 

^nUf  md  at  the  same  time  it  is  usual  to  leave  written 
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ida  handed  over  to  the  sergeant-at-arms  with  the 
ry  instructions,  and  upon  his  apprehending  the 
nt,  he  will  be  brought  into  Court,  and  the  plain- 
renpon  moves  that  he  may  be  turned  over  to  the 
)  prison  ;  after  which,  if  the  party  still  continue 
rmpt,  the  plaintiff  may  move  for  a  sequestration, 
e  sergeant-at-arms  returns  non  est  inventus,  the 
'  moves  for  a  sequestration.  If  he  finds  the 
at  in  custody,  he  lodges  a  detainer  against  him  ; 
n  his  return,  the  plaintiff  moves  for  a  habeas 

and  upon  the  defendant  being  brought  into 
he  plaintiff  applies  to  have  him  handed  over  to 
en's  prison,  and  afterwards  for  a  sequestration, 
foregoing  was  the  practice  previous  to  the  new 
and  upon  the  authority  of  Hobson  v.  Sheancood 
687,  cited  ante,  p.  250)9  it  would  appear  to  be 
»er  mode  of  proceeding  even  now. 

defendant  is  a  peer  or  member  of  parliament, 
)f  applying  for  the  four  day  order,  the  plaintiff 
m  the  Master  s  certificate,  for  an  order  nisi  for  a 
ition.  A  copy  of  the  order  is  served  personally 
efendant,  and  if  the  examination  is  not  put  in 
ight  days  after  service  upon  the  Master's  cer- 
if  default  and  an  affidavit  of  service,  the  order  is 
solute. 

iefendant  puts  in  his  examination  within  the 
's  limited  by  the  order  nisi  for  the  sergeant-at- 

is  not  considered  in  contempt,  nor  is  he  liable 
3sts. 

s  defendant  is  taken  by  the  sergeant-at^arms,  he 
on  putting  in  his  examination,  and  payment  or 
^  his  costs  of  contempt,  obtain  an  order,  upon 

or  motion,  as  of  course,  for  his  discharge, 
waiting  until  his  examination  has  been  con- 
ufficient. 
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Section  6. 

the  report. 

Nature  of,]  The  manner  in  which  the  Master  inforKzaoB 
the  Court  of  the  result  of  his  enquiries,  as  to  the  i 
referred  to  him,  is  either  by  a  certificate  or  report. 

A  certificate  is  a  mere  notification  of  a  particular  i 
as,  that  papers  have  been  deposited,  or  that  a  plead^^uag 
is  scandalous  or  impertinent;  and  these  are  so  muc]K=ia 

matter  of  course,  that  they  are  delivered  out  and  agr led 

by  the  Master  without  requiring  the  opposite  party —  to 
attend  to  settle  them. 

A  report  is  a  statement  of  the  Mastoids  findings  i^auid 
opinions,  upon  the  matters  referred  to  him  for  inqu^HJiy 
by  the  decree;  and,  generally,  each  inquiry  is  answ^^-ued 
seriatim. 

Reports  are  either  general  or  separate.  A  guu^  ninl 
report  is  of  all  the  matters  referred  to  the  Master,  ^Imt 
no  other.  A  separate  report  is  of  some  special  mafcs^^to» 
which  it  is  material  for  itie  parties  to  have  reporters  at 
once,  without  waiting  until  the  Master  shall  mak^  his 
general  report.  The  Master  is  at  liberty  to  mut^^  e  & 
separate  report,  if  it  shall  seem  expedient,  upon  the  ap- 
plication of  any  of  the  parties  interested  (70th  ord.  18S^8)* 

In  the  reports  made  by  the  Masters  of  the  Court-^  ^^^ 
part  of  any  state  of  facts,  charge,  affidavit,  deposits  ^od, 
examination  or  answer,  brought  in  or  used  before  th^^  ^^^9 
is,  in  future,  to  be  stated  or  recited.  But  such  staU^^  ^^ 
facts,  charge,  or  affidavit,  deposition,  examination^^  ^ 
answer,  is  to  be  identified,  specified,  and  referred  ia^^  >  ^ 
as  to  inform  the  Court  what  state  of  facts,  charge,  ^^^' 
davit,  deposition,  examination,  or  answer,  werc^  ^ 
brought  in  or  used  (48th  ord.  26  Aug.  1841).  "^^ 
object  of  this  order  is  to  prevent  the  unnecessary  rep:^^' 
tion  of  such  documents  in  the  Master's  report,  w^^^^" 
merely  tended  to  load  the  suitor  vnth  expence :  theret^^''^ 
where  the  Master,  having  examined  v^tnesses,  st^^ 
their  depositions  in  his  report,  together  with  his  finA^^> 
Wigram,  V.  C,  said,  "  what  the  Court  wants,  i»     ^^^ 
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Ifaster's  condnsions  from  the  evidence,  and  a  reference 
to  or  description  of  the  evidence,  so  that  the  Court  may 
know  what  the  evidence  was,  and  judge  whether  the 
liaeter's  conclusion  was  borne  out  by  that  evidence  or 
not"  (Afeux  V.  BeUy  1  Hare,  91). 

How  prepared,^  -4*  ^oon  as  the  plaintiff'^  or  the  party 
protecwting  the  decree^  u  satisfied  that  all  the  accounts 
^enquiries  directed  hy  the  decree^  or  such  of  them  as  are 
tKtmded  to  be  proseeutedy  have  been  taken  and  answered^ 
i«  takes  out  and  serves  a  warranty  in  the  usual  way^  to 
^hoto  cause  why  the  Master  should  not  issue  a  warrant 
0^ preparing  his  draft  report.     The  object  of  this  war- 
not  is  to  give  notice  to  the  parties  to  perfect  their  evi- 
dence; ana  if  any  party  has  further  evidence  to  adduce, 
lie  should  attend  at  the  return  of  the  warrant  and  8.how 
^ittise  against  it ;  for,  after  the  warrant  on  preparing  the 
^port  has  issued,  the  parties  are  precluded  from  offering 
Norther  evidence,  unless  by  consent  of  all  parties  (67th 
^^fder,  1828).     If  the  Master  is  satisfied  with  the  cause 
shown,  he  grants  such  further  time  as  he  deems  necessary. 
If  no  cause  be  shewn  at  the  return  of  the  warranty 
'fe  Master  prepares  his  draft  report ^  after  which^  a 
^arrant  is  taken  out  and  served  on  all  parties ^  "  On 
Preparing  draft  report.^*     This  warrant  is  not  attend- 
^ble^  but  is  merely  intended  as  notice  to  the  parties  to 
^^ke  office  copies  of  the  report,  which  may  be  obtained, 
^pon  your  bespeaking  them  of  the  Master's  clerk,  and 
for  which  you  pay  4d,  per  folio.      If  a  party  is  merely 
^terested  in  a  portion  of  the  report,  he  is  only  entitled 
^  take  a  copy  of  so  much  thereof  as  relates  to  his  in- 
^Qtest.     Creditors  bringing  in  charges  aud  claims,  but 
^ho  are  not  parties  to  the  suit,  do  not  usually  take 
^^pies  of  the  report. 

How  settled.]  Having  obtained  a  copy  of  the  report, 
^  warrant  is  afterwards  taken  out  and  served  in  the 
^Mual  way,  **  To  settle  the  Master' s  draft  report.**  At 
^he  return  of  this  warrant,  the  parties  flttend,  and  the 
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Master  or  his  clerk  will  go  through  the  reportt  a:ni 
after  hearing  any  of  the  parties^  objections  or  sugges- 
tions, it  will  be  settled  by  him.  It  is  not  usual  for 
creditors  or  cldmants,  not  parties  to  the  suit,  to  attend 
to  settle  the  report ;  hut  they  should  see  that  their  clums 
are  included  in  the  schedule. 

When  the  report  has  heen  settled,  a  warrant  must  be 
taken  out  and  served,  "To  sign  the  Masters  report." 
This  warrant  is  made  returnable  in  four  days  after  ser- 
vice, exclusive  of  the  day  of  service  and  inclunve  of  the 
last  day,  and  also  exclusive  of  Sunday.  It  is  not  an 
attendable  warrant,  the  object  of  it  being  merely  to  giw 
the  other  parties  notice,  in  order  that  they  may  bring  in 
their  objections,  if  they  have  any,  as  after  the  return  of 
the  warrant  they  are  precluded  from  doing  so. 

How  Jiled,]  After  the  report  has  been  signed  hjl 
the  Master,  it  must  be  taken  to  the  Report  Office  (H^ 
filed,  and  an  office  copy  obtained.  All  reports,  as  well 
as  certificates,  must  be  filed  before  they  can  be  acted 
upon  by  the  Court ;  and  a  proceeding,  grounded  on  a 
Master's  report,  if  taken  before  the  report  is  filed,  w 
irregular  {Harris  v.  Cotter,  1  M.  &  K.  570). 

ffow  confirmed.']  The  report  having  been  filed  and 
an  office  copy  obtained,  if  the  parties  are  satisfied  there- 
with, the  next  step  to  be  taken  is  to  confirm  it,  if  neces- 
sary, and  which  is  not  always  the  case. 

All  certificates,  as  well  as  all  reports  of  mere  calcula^ 
tion  and  matters  of  opinion,  not  requiring  any  fiirtib*' 
order  to  give  eflfect  to  them,  need  not  be  confirmed.  B» 
reports,  whether  made  pursuant  to  a  decree  or  ordor,  iB" 
volving  a  question  of  law  or  fact  upon  which  the  Court 
may  have  to  decide,  as  well  as  the  report  allowing  t^ 
highest  bidder  to  be  the  purchaser,  musi  be  confiiDi^ 
by  orders  nisi  and  absolute.  Reports  as  to  the  appoin*' 
ment  of  guardian  and  allowance  of  maintenance,  and  tbe 
general  management  of  an  infant's  estate;  as  to  p® 
granting  leases,  and  purchasing  estates,  and  euxf^ 


THE  BEPORT.  261 

iontracts  into  effect,  are  usually  confirmed  by  the  peti- 
ion  praybg  further  directions. 

An  order  nisi  for  confirming  the  report  may  he  oh- 
oinedy  either  hy  petition  or  motion^  as  of  course^  (2l9t 
>nfer,  1828).  The  order  is  dratcn  up^  passed,  and  en- 
^ed  in  the  ustud  way^  and  a  copy  thereof  mtist  after- 
cards  be  served  upon  the  opposite  parties. 

If  no  cause  is  shewn  within  eight  days  after  service  of 
k  order  nisiy  inclusive  of  the  day  of  service^  the  party 
*  entitled  to  move^  as  of  course^  upon  an  affidavit  of 
w^,  and  on  production  of  a  certificate  of  no  cause 
'^otcw,  to  make  the  order  absolute.  This  certificate  is 
Stained  from  the  Clerk  of  the  Exceptions  at  the  Regis- 
^i  Office^  and  should  he  dated  the  same  day  on  which 
^  motion  is  made.  The  application  can  only  be  by 
notion,  which  may  be  made  any  day  in  Term,  or  on 
iiotion  days  out  of  Term.  The  order  absolute  does  not 
^oire  to  be  served. 

If  the  plaintiff,  or  party  taking  the  report,  neglects  to 
infirm  it,  it  is  competent  in  any  party  to  the  suit  to  do 
10 ;  bat,  in  such  case,  he  should  give  notice  of  his  in- 
dention to  do  so,  unless  the  plaintiff  confirm  it  .within  a 
pven  time. 

If  none  of  the  parties  intend  to  except  to  the  report, 
U)d  are  all  willing  and  competent  to  consent  to  confirm 
t)  they  are  at  liberty  to  do  so ;  in  which  case,  an  order 
^Inte  may  be  obtained  upon  petition  to  the  Master  of 
^e  Rolls,  the  other  parties  consenting. 

When  the  bill  is  taken  pro  confesso  for  want  of  de» 
^dant's  appearance,  the  report  may  be  confirmed 
ibsolntely,  in  the  first  instance,  there  being  no  one  on 
ivhom  service  can  be  effected. 

Objections  to.]  If  any  party  is  dissatisfied  with  the 
H&8ter*s  report,  he  must,  before  he  can  file  exceptions 
hereto,  submit  the  points  to  the  consideration  of  the 
^^taster,  by  leaving  objections  to  the  draft  report. 

The  objections  are  usually  draum  hy  counsel^  and  are 
^terwards  copied^  either  on  draft  or  brief  paper ^  and 
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left  at  the  Master's  Office.  They  mtut  he  left  en  or 
fore  the  return  of  the  tearrant  to  eign  the 
report.  A  warrant  on  leaving  is  then  taken  cut 
served  on  all  parties  interested  in  the  report ;  and  at  i 
return  thereof  another  warrant  ^^  to  proceed^*  is  taken  i 
and  served;  at  the  return  of  whuA^  the  parties  atto  1 1  mjiid 
before  the  Master^  and  the  objections  are  argued,  and  eitH^^^ur 
allowed  or  disallowed.  If  allowed,  a  warrant  is  taJ^SI^en 
out  to  alter  tlie  report  accordingly  ;  after  whichy  rinrfr^  h(r 
warrant  to  sign  must  be  taken  out  and  served.     If  the 

objections  are  disallowedj  the  Master  signs  the  report. 

Exertions  to. 

If  any  party  is  dissatisfied  with  the  Master's  ropi^  -ort, 
he  either  fUes  exceptions  thereto,  or  presents  a  petiti^Bion 
for  the  Master  to  review  his  report ;  or  in  some  ^fczfew 
cases  the  question  is  raised  when  the  canse  is  bion^  ght 
before  the  Court  on  further  directions.  The  modes^^  of 
proceeding  depends  upon  the  nature  of  the  report. 

When  neces8ary.'\  Reports  made  pursuant  tc  ^  * 
decree,  or  decretal  or  interlocutory  order,  involyin^^Bg  ^ 
question  of  law  or  fact  upon  which  the  Court  may  ^ 

called  upon  to  give  a  legal  decision,  must  be  objec^^^^^ 
to  by  exceptions.  Thus  all  reports  requiring  to  be  c  *"^"' 
firmed  by  orders  nisi  and  absolute  (except  the  repr^^pork 
allowing  the  highest  bidder  to  be  the  purchaser),  as  e^Bs-  also 
all  certificates  of  sufficiency  or  insufficiency,  scandaL-^Kl  oi 
impertinence  of  a  pleading,  or  of  the  allowance  of  in^^-^*®'' 
rogatories,  and  the  report  approving  a  conveyance,  m^f"^" 
be  objected  to  by  exceptions. 

If  the  report  does  not  involve  a  question  of  law  ^^  ®^ 
fact,  nor  relate  to  pleadings,  nor  to  the  approval  o^^^^^^^*  ^ 
conveyance,  an4  the  ground  of  objection  does  not  i  *?" 

pear  on  the  face  thereof,  the  proper  mode  is  for  * . 

party  to  present  a  petition  for  the  Master  to  review        ^  "'* 
report.     Thus  exceptions  cannot^  be  taken  to  a  repr:::^^'^ 
appointing  a  receiver   {Creuze  v.  Bishop  of  Lomi^    ^^> 
2  Bro.  C.  C.  253),  or  a  consignee,  or  new  trus*^^^^ 
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(Attortiey  General  v.  Dyson^  2  S.  &  S.  528) ;  nor  to 
a  report    of  a  receiver's  account   (Shetcell  v.  Jones, 
2  8.  &  S.  170),  or  of  costs  only.     The  petition  is  pre- 
sented and  heard  in  the  same  manner  as  any  other  cause 
petition. 

If  the  ground  of  objection  appears  on  the  face  of  the 
leport,  the  party  may  raise  the  objection  on  the  hearing 
of  the  petition  to  confirm  the  report  and  for  consequent isd 
directions  (Brodie  v.  Barry,  IJ.  &  W.  470). 

By  wham  taken,]  Any  party  to  the  suit,  if  dissatis- 
fied with  the  report,  is  at  liberty  to  file  exceptions. 
I^ersons  affected  by  the  report,  but  who  are  not  parties 
to  the  suit,  must  obtain  an  order,  on  petition  or  motion, 
^  of  course,  before  they  are  entitled  to  file  exceptions. 
{Taylor  v.  I/Bytnlle,  7  Sim.  445). 

When  to  he  taken,^  Exceptions  may  be  taken  imme- 
diately the  Master  3  report  has  been  filed,  but  not  before. 
^hey  must  be  taken  before  the  order  nisi  to  confirm  the 
'report  has  been  made  absolute ;  and  to  prevent  the 
Report  being  confirmed,  tlie  exceptions  must  not  only  be 
filed,  but  the  order  to  set  them  down  must  be  obtained 
aiid  served  (Mole  v.  Smith,  IJ.  &  W.  670). 

As  previously  observed,  before  exceptions  can  be 
^^en  to  a  report,  it  is  necessary  that  objections  should 
pe  left  in  the  Master's  office.  The  exceptions  should  be 
J*i  strict  conformity  with  the  objections,  and  they  should 
lH>th  foe  substantially  the  same. 

How  prepared,]  The  exceptions  are  generally 
^Tawn  or  settled,  and  must  also  be  signed  by  counsel ; 
^\fter  which  they  are  engrossed  on  brief  paper.  They 
**rc  thenjiled  with  the  clerk  of  the  exceptions,  at  the 
Report  office,  with  a  deposit  of  £10;  and  from  whom  a 
Certificate  of  such  deposit  is  received,  and  which  the 
^ourt  afterwards  orders  to  be  disposed  of  when  the  ex- 
ceptions are  heard  (4lst  order,  1828.) 

Hawng  filed  the  exceptions,  the  party  excepting  must 
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afterwards  obtain  an  order ^  on  petitumy  to  set  them  down 
for  argument.  Draw  up  a  petition  (see  Forvn^  p.  7, 
Appendix)^  and  leave  it^  together  with  a  certificate  cf 
the  deposit^  with  the  Secretary  of  the  Judge  before  whom 
the  easceptums  are  to  be  argued.  Pag  him  10s,  A  copy 
of  the  decree^  of  the  Master's  report^  and  of  the  except 
tionsy  on  brief  paper^  must  at  the  same  time  be  left  with 
the  Secretary  for  the  Judges  perusal^  with  which  you 
pay  5s, 

Having  obtained  and  entered  the  order  in  the  usual 
way^  copies  thereof  must  be  served  on  the  opposite  parties^ 
at  the  same  time  showing  the  original;  after  which^  the 
exceptions  may  be  set  down  with  the  Registrar  for  hear" 
ing,  for  which  you  pay  Is,  The  time  for  setting  down 
the  exceptions  is  generally  within  four  days  firom  the 
date  of  the  order. 

If  the  exceptions  are  of  a  nature  not  to  require  a 
reference  hack  to  the  Master  to  review  his  report,  it  is 
usual  for  the  plaintiff,  on  heing  served  with  the  order 
setting  down  the  exceptions,  to  apply  to  have  the  cause 
set  down  on  further  directions,  and  for  the  exceptions 
and  further  directions  to  come  on  to  he  heard  together ; 
an  order  for  which  purpose  may  be  obtained  upon  pe- 
tition as  of  course. 

Brief  on,"]  A  brief  of  the  order  or  decree  and  Mas- 
ter s  report,  and  of  the  exceptions,  with  such  observations 
as  may  be  thought  necessary,  must  afterwards  be  prepared 
and  delivered  to  counsel.  In  preparing  the  brirf^  so  much 
only  of  the  order  and  report  as  relates  to  the  excepticnt 
should  be  given  ;  but  if  the  whole  report  is  excepted  to^ 
and  the  exceptions  are  not  heard^  together  with  farmer 
directions^  the  brief  should  consist  of  the  ordering  part  of 
the  decree^  the  body  of  the  report^  together  tcith  a  copy 
of  the  exceptions^  and  such  observations  as  may  be  thought 
requisite.  If  the  exceptions  are  heard^  together  with  the 
further  directions^  two  distinct  briefs  should  be  given ; 
in  which  casCy  the  brief  on  the  exceptions  will  contain 
such  observations  as  direct  the  attention  of  counsel  to  the 
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paints  tfi  dispute^  with  a  copy  of  the  exeeptioniy  and  the 
M^  an  Jurther  direcHans  mil  contain  the  ordering 
part  of  the  decree  and  the  body  of  the  report. 

How  heard,']  If  the  exceptant  does  not  appear  in 
Coort  to  support  his  exceptions,  upon  an  affidavit  by 
the  opposite  party  of  having  been  served  vdth  an  order 
to  set  them  down,  the  exceptions  will  be  overruled,  and 
the  deposit  vdll  be  paid  to  such  party. 

If  the  exceptions  are  overruled,  it  has  the  effect  of 
c(nifinning  the  report ;  and  if  the  farther  directions  have 
been  set  down  to  come  on  with  the  exceptions,  the  Court 
proceeds  at  once  to  hear  the  further  directions.  In  this 
case  the  £10  deposit  will  be  paid  to  the  adverse  party, 
who  will  also  be  entitled  to  the  farther  taxed  costs  of 
Bach  exceptions,  unless  otherwise  ordered.  But  if  the 
exceptant  in  part  succeed,  the  deposit  will  be  dealt  with 
and  costs  paid  as  the  Court  may  direct  (41  st  order, 
1828). 

If  any  of  the  exceptions  are  allowed,  it  will  be  referred 
back  to  the  Master  to  review  his  report.  The  order  is 
drawn  up  and  served  and  left  with  the  Master,  and  the 
inoal  warrants  are  thereupon  taken  out,  and  the  matter 
proceeded  with  as  previously  directed.  But  if  the 
allowance  of  the  exceptions  does  not  render  it  necessary 
for  the  Master  to  review  his  report,  the  cause  may  pro- 
ceed to  be  heard  on  further  directions. 

If  the  exceptions  are  allowed,  the  only  order  the  ex- 
ceptant ean  get  as  to  costs  is  the  return  of  his  de- 
pont,  imless  there  is  a  fund  or  an  estate  under  the 
control  of  the  Court.  The  deposit  will  be  paid  by  the 
i^gistiar  to  the  solicitor,  upon  production  of  the  order 
duy  passed  and  entered,  and  subject  to  a  deduction  of 
^percent. 

Where  one  of  several  defendants  had  taken  exceptions 
^  the  Master's  report,  but  had  not  served  them  on  the 
other  defendants,  on  the  hearing  thereof.  Knight  Bruce, 
^•C,,  said,  "  The  other  defendants  might  object  to  the 
^^y  which  would  be  caused  by  the  opening  of  the 
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report ;  and  for  that  reason  have  a  right  to  be  heard  : 
support  of  it.  They  ought,  therefore,  to  have  been  serv^^ 
with  the  exceptions."  {Milne  v.  Chgf^^  7  Jur.  367). 

In  a  recent  case,  the  plaintiff  having  excepted  to  t^' 
Master's  report,  and  set  the  cause  down  to  be  heard  < 
the  exceptions;  upon  his  neglecting  to  appear  at  t, 
hearing,  and  at  the  request  of  the  defendant,  the  Cou 
overruled  the  exceptions,  and  heard  the  cause  on  fiirthi 
directions  {Booked  v.  Bookes^  7  Jur.  1104). 
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CHAPTER   III. 

LAR  Proceedings  in  the  Masters'  Offices. 

Section  1. 
accounts. 

decree  directs  a  general  account  to  be  taken, 
nbent  on  the  accounting  party  to  prove  all  his 
\ ;  but  where  the  decree  merely  gives  liberty  to 
and  falsify,  the  burden  of  proof  lies  on  the 
iug  such  liberty  {Pitt  v.  Cholmondeley^  2  Ves. 

ties  accounting  before  the  Master,  are  to  bring  in 
unts  in  the  form  of  debtor  and  creditor  (61st 
!8) ;  and  such  accounts,  when  passed  and  settled 
aster,  are  to  be  entered  in  a  book  to  be  kept  for 
)ose  in  the  Master's  office,  as  is  the  practice 
pect  to  receivers'  accounts,  and  with  proper 
n  order  to  be  referred  to  as  occasion  may  re- 
nd id.). 

reparedr\  The  account  is  prepared  in  the  form 
lavit,  verifying  the  a/^curacy  of  the  schedules 
ferred  to,  and  in  which  are  contained  the  de^ 
s  a^ccount ;  or,  if  more  convenient,  the  account 
ferred  to  in  the  affidavit  OjS  an  exhibit.  It  is 
n  in  the  usual  way  ;  after  which  it  must  he  left 
sters  officcy  and  a  warrant  "  on  leaving,  S^c" 
ut,  and  served  upon  the  opposite  parties^  who 
s  thereof 

he  account  is  brought  in,  if  any  of  the  other 
3  dissatisfied  with  it,  they  are  at  liberty  to  ex- 
)  accounting  party  upon  interrogatories  as  the 
all  direct  (61st  order,  1828);  as  to  which  see 

>d. 
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How  enforcedr\  If  a  party  neglects  to  bring  in  his 
account  within  the  time  limited  by  the  Master,  he  is 
proceeded  against  in  the  same  manner  as  a  party  ne- 
glecting to  put  in  his  examination  (ante  p.  256). 

Charge,']  If  the  party  prosecuting  the  order  is  satis- 
fied with  the  account^  he  carries  into  the  Master's  office 
a  charge^  which  is  merely  a  transcript  of  the  receipts  ad- 
mitted hy  the  account^  together  with  any  items  with  which 
the  a^xounting  party  may  he  sought  to  he  charged,  A 
warrant  " on  leaving"  and  also  another  *' to  proceed^^ 
is  then  taken  otU  and  served  on  all  parties  interested  in 
the  account;  and  on  the  return  thereof  the  charge  is 
compared  with  the  affidavit^  and^  if  correct^  is  allowed 
without  further  evidence.  If  the  charge  includes  sums 
not  admitted  in  the  account^  they  must  either  he  suhsUm- 
tiated  hy  evidence,  or  hy  examination  of  the  accounting 
party.  If  the  account  contains  receipts  of  hoth  real  and 
personal  property^  two  separate  charges  are  carried  in. 
All  parties  interested  in  the  account,  are  entitled  to  take 
copies  of,  and  to  attend  the  warrant  to  proceed  on  the 
charge. 

Discharge."]  When  the  discharge  has  heen  aUovoed^ 
the  other  party  carries  in  his  discharge;  which  is  a 
transcript  of  the  payments  sworn  to  in  his  affidamt  or 
examination.  Warrants  on  leaving  and  to  proceed  are 
then  taken  out  and  served  on  the  opposite  parties;  aand 
at  the  return  thereof ^  the  discharge  is  first  examined  with 
the  affidavit  or  examination  of  the  accounting  party^  who 
then  proceeds  to  vouch  his  payments  hy  producing  the 
receipts  for  them^  andw\ich  should  he  carefully  arranged 
in  the  order  in  which  they  are  placed  in  the  discharge. 
In  proceeding  on  the  discharge.^  it  is  not  necessary  to  pro- 
duce receipts  for  sums  under  40*.,  the  oath  of  the  party 
heing  considered  sufficient  as  to  them. 

If  the  accounting  party  neglects  to  bring  in  his  dis- 
charge, after  the  charge  has  been  allowed,  the  opposite^ 
party  may  take  out  a  warrant  calling  upon  him  to  do^ 
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,90y  and  if  he  3till  neglect  to  bring  in  his  discharge,  the 
Master  may  proceed  to  make  his  report,  if  in  a  situation 
to  do  so. 

PreUminarp  accounts,']  In  all  cases  in  which  it  may 
appear  that  certain  preliminary  accounts  and  inquiries 
must  be  taken  and  made  before  the  rights  and  interests 
of  the  parties  to  the  cause  can  be  ascertained,  or  the 
-questions  therein  arising  can  be  determined,  the  plaintiff 
is  to  be  at  liberty,  at  any  time  after  the  defendants  shatt 
Jiave  appeared  to  the  biU,  to  move  the  Court  on  notice, 
ihat  such  inquiries  and  accounts  may  be  made  and  taken, 
and  that  an  order  referring  it  to  the  Master  to  make  such 
mquiries  and  take  such  accounts,  may  thereupon  be 
maide,  without  prejudice  to  any  question  in  the  cause,  if 
it  shall  appear  to  the  Court,  that  the  same  will  be  bene- 
ficial to  such  (if  any)  parties  to  the  cause  as  may  not  be 
competent  to  consent  thereto,  and  that  the  same  is  con- 
sented to  by  such  (if  any)  of  the  defendants  as  being 
wmpetent  to  consent,  have  not  put  in  their  answer  to 
the  bill,  and  that  the  same  is  consented  to  by,  or  is 
proper  to  be  made  upon,  the  statements  contained  in  the 
^swers  of  such  (if  any)  of  the  defendants  as  have 
answered  the  bill  (5th  order,  9  May,  1839). 

Under  this  order  it  has  been  determined,  that  it  merely 
enables  the  Court  to  direct  such  inquiries  as  must  be 
ifiade  prior  to  the  discussion  of  the  question  in  the  cause, 
but  not  to  prejudice  or  decide  that  question.    Therefore, 
^here  a  bill  was  filed  for  an  account,  the  Court  would 
^ot,  under  this  order,  direct  the  account  to  be  taken 
(^Zee  V.  Shaw^  10  Sim.  369) ;  but  when  the  liability  to 
^Msoount  was  admitted,  the  Court  ordered  preliminary 
Accounts  to  be  taken,  although  the  cause  had  been  set 
^own  for  hearing  (Strother  v.  Dutton^  10  Sim.  288). 
When,  upon  an  application  by  the  plaintiff,  under  this 
Order,  for  preliminary  accounts  to  be  taken,  the  defend- 
ant objected  that  certain  persons  ought  to  have  been 
tnade  co-plaintiffs,  the  Court  would  not  grant  the  order. 
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as  the  decision  upon  that  ohjection  should  be  reserved  to 
the  hearing  of  the  cause  {Logan  v.  Barnes^  10  Sim.  604). 


Section  2. 

DEBTS. 


In  a  suit  for  the  administration  of  an  estate,  as  soon 
as  the  general  advertisement  for  creditors  has  been  in- 
serted, they  are  at  liberty  to  bring  in  their  claims  before 
the  Master ;  but  they  are  not  obliged  to  do  so,  until  the 
time  limited  by  the  peremptory  advertisement  has  expired ; 
and  even  if  brought  in  at  any  time  before  the  warrant  on 
preparing  the  report  has  issued,  they  cannot  be  objected 
to ;  but  after  then,  the  creditor  must  apply  specially  to 
the  Court. 

How  proved."]  In  order  to  prove  a  debt  in  the  Master's 
Office^  a  charge  is  prepared  by  the  creditor's  solicitor 
(see  Form,  p,  55^  Appendix\  which  should  be  prop&rly 
entitled  in  the  cause,  and  should  contain  a  description  of 
the  claimant,  and  whether  a  simple  contract  or  specialty 
creditor  ;  it  should  also  state  the  amount  and  nature  of 
the  claim,  and  whether  any  security  ha»  been  given,  and 
if  interest  is  claimed  it  should  be  so  stated  at  the  end  of 
the  charge.  If  a  party  claims  under  a  deed  of  mortgage, 
judgment,  bond,  bill  of  exchange,  or  other  instrument, 
the  charge  should  contain  a  short  recital  thereof.  If  the 
creditor  is  dead,  the  charge  must  be  brought  in  by  his 
executor  or  administrator,  and  should  recite  his  death 
and  probate  of  his  will  or  letters  of  administration. 

The  charge  must  be  supported  by  an  affidavit  verify- 
ing  the  allegations  therein  {see  Form,  p.  16,  Appendix), 
and  containing  at  the  bottom  a  particular  of  the  several 
items  of  the  a^xount,  which  are  also  verified, 

A  copy  of  the  charge,  either  on  brief  or  draft  paper, 
together  with  the  original  affidavit,  must  then  be  carried 


DEBTS.  271 

into  the  Afa9ter*8  Ofice^  and  warrants  taken  out  '^  on 
learning*'  and  "  to  proceed^"  which  should  he  served  on 
all  the  parties  interested.  These  warrants  may  he  un*> 
derwritten^  "  on  leaving  charge  (j/"  A.  B.,  simple  contract 
(or  specialty)  creditor  of  C.  D.,  and  an  affidavit  in 
support;'*  and  the  other  warrant  will  he^  "  to  proceed 
wi  charge^  4^."  Any  number  of  charges  brought  in  by 
one  solicitor  may  be  left  at  the  same  time,  if  incor- 
poiated,  and  only  one  warrant  is  necessary. 

As  the  affidavit  in  support  of  the  charge  is,  in  fact) 
merely  a  repetition  of  the  charge  itself^  the  Masters  have, 
with  a  view  of  lessening  the  expenses  of  the  suit,  recently 
determined,  in  all  simple  cases,  to  dispense  with  the  ne- 
cessity of  the  charge.  Except  in  special  cases,  there- 
fore, the  affidavit  alone  will  be  sufficient. 

At  the  return  of  the  warrant  to  proceed,  the  charge  is 
proceeded  on  he/ore  the  Master,  the  affidavit  in  support  is 
read,  the  documents  referred  to  in  the  charge  should  he 
produced,  and  the  Master  either  allows  or  disallows  the 
diarge,  and  marks  the  same  accordingly.  If  the  charge 
is  allowed,  the  solicitor  should  ascertain  that  it  is  in- 
cluded in  the  Master's  report;  although  he  is  neither 
allowed  to  take  a  copy  thereof,  nor  to  attend  the  warrant 
to  settle  it. 

In  supporting  charges  ^n  the  Master  s  Office,  the  strict 
^les  of  evidence  are  frequently  dispensed  with,  and 
bonds,  deeds,  &c.,  are  usually  proved  by  affidavit ;  the 
examination  of  witnesses  being  only  had  recourse  to  in 
Very  contested  cases.  But  if  insisted  on,  the  charge 
tDugt  be  established  by  the  same  evidence  as  required  at 
law,  or  to  obtain  a  decree  in  a  creditor's  suit.  In  such 
case,  the  creditor  may  establish  his  charge  either  by  the 
examination  of  vdtnesses  vivd  voce  before  the  Master,  or 
lefore  the  examiner,  or  under  a  commission,  which  is 
proceeded  with  in  the  usual  way. 

The  executors,  as  well  as  all  parties  interested  in  the 
distribution  of  the  testator's  personal  estate,  are  entitled 
to  take  copies  of  the  creditor's  charges,  and  to  attend  the 
warrants  to  proceed  thereon. 
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After  the  Master  has  made  his  report,  if  a  creditor  is 
desirous  of  proving  his  debt,  he  must  obtain  an  order  for 
that  purpose,  upon  petition,  stating  the  reason  of  his  not 
having  done  so  before,  and  supported  hy  an  affidavit ; 
and  the  order,  if  granted,  will  be  upon  payment  of  costs 
of  all  parties. 

Costs  of  promnp.2  By  the  47th  order,  26th  August^ 
1841,  as  amended  by  the  6th  order,  11th  April,  1842, 
it  is  ordered,  '^  that  a  creditor  who  has  come  in  and 
established  his  debt  before  the  Master,  under  a  decree  or 
order  in  a  suit,  shall  be  entitled  to  the  costs  of  so  esta- 
blishing his  debt ;  and  the  sum  to  be  allowed  for  such 
costs  shall  be  fixed  by  the  Master,  without  taxation,  at 
the  time  the  Master  allows  the  debt  of  such  creditor, 
unless  the  Master  shall  think  that  such  costs  ought  to 
be  taxed  in  the  regular  mode,  in  which  case  the  same 
shall  be  so  taxed  by  the  Master,  and  the  amount  of  such 
costs  or  the  sum  allowed  in  respect  thereof,  shall  be 
added  to  the  debt  so  established."  Under  this  order, 
the  Masters  have  determined,  in  all  simple  cases,  to  fix 
the  costs  to  be  allowed  for  proving  a  debt  at  SBs. 

Interest  on.']  A  creditor  whose  debt  does  not  carry 
interest,  who  shall  come  in  and -establish  the  same  before 
the  Master,  under  a  decree  or  order  in  a  suit,  is  to  be 
entitled  to  interest  upon  his  debt,  at  the  rate  of  £4  per 
cent.,  from  the  date  of  the  decree,  out  of  any  assets 
which  may  remain  after  satisfying  the  costs  of  the  suit, 
the  debts  established,  and  the  interest  of  such  debts  as 
by  law  carry  interest  (46th  order,  26th  August,  1841.) 


Section  S. 

ASSETS. 

Assets  are  divided  into  legal  and  equitable.      Legal 
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assets  are  suoh  as  are  recoverable  at  law.      Equitable 
assets  are  sach  as  can  only  be  recovered  in  equity. 

H<M  adminuieind^  In  the  administration  of  assets, 
those  which  are  legal  are  paid  to  the  creditors  according 
to  their  legal  priorities ;  those  which  are  equitable  are 
divided  among  all  the  creditors  equally,  and  without 
regard  to  legal  priority  {Solleyy.  Gower^  2  Vem.  61)  ; 
and  if  insufficient  to  pay  all  the  creditors,  each  creditor 
abates  equally. 

The  order  observed  in  the  application  of  assets  to  the 
pa3rment  of  debts  is, — 1st,  The  personal  estate  not  spe- 
eifically  bequeathed  or  exempted ;  2nd,  Estates  expressly 
devised  for  the  payment  of  debts;  Srd,  Descended 
estates ;  4th,  Land  charged  with  the  pa3rment  of  debts ; 
and,  lastly,  estates  devised. 

Priority  of  debts.]  The  order  observed  in  the  priority 
of  creditors'  claims  is,-— Ist,  Such  as  have  been  a  lien  on 
the  property,  or  hold  it  in  mortgage ;  2nd,  Claims  due 
to  the  executor  or  administrator,  they  being  allowed  to 
letam  all  debts  due  to  them  from  the  deceased ;  Srd, 
Faneral  expenses  of  the  deceased ;  4th,  The  expenses  of 
obtaining  the  probate  or  letters  of  administration ;  5th, 
^e  costs  incurred  by  the  creditor  instituting  the  suit 
for  the  administration  of  assets ;  Gth^  The  debts,  which, 
if  the  assets  are  legal,  are  paid  according  to  their  legal 
priority,  as  follows : — 

Ist,  Debts  due  to  the  crown  by  record  or  specialty;  2nd, 
«^adgments,  decrees,  recognizances,  and  statutes ;  3rd, 
Cebts  by  special  contract,  as  on  bonds  and  other  instru- 
ments under  seal ;  and,  lastly.  Debts  on  simple  contract,  as 
On  bills  or  notes,  and  verbal  promises,  or  such  as  are  im- 
plied by  law,  and  of  which  those  due  to  the  crown  are 
to  be  first  satisfied,  servants'  and  labourers'  wages  are 
^  entitled  to  preference. 

When  marshalled.]  Where  a  creditor  has  two 
lands  liable  to  his  debt,  he  shall  not  by  his  option  dis* 
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appoint  another  having  only  one ;  but  the  Court  will, 
in  such  case,  order  the  assets  to  be  marshalled. 

The  assets  will  be  ordered  to  be  marshalled  at  any 
period  of  the  suit,  although  the  bill  may  not  be  framed 
with  that  view,  if  it  appears  that  simple  contract  cred- 
itors would  be  otherwise  deprived  of  their  debts  by  the 
specialty  creditors  going  against  the  personal  estate  (G^^ 
V.  Ongiery  12  Ves.  413). 

Where  a  Master  makes  a  separate  report  of  debts  or 
legacies,  there  the  Master  is  to  be  at  liberty  to  make 
such  certificate  as  he  thinks  fit  with  respect  to  the  state 
of  the  assets ;  and  every  person  interested  is  thereupon 
to  be  at  liberty  to  apply  to  th^  Court  as  he  shall  be 
advised  (71  st  order,  1828). 


PART    IV. 

PARTICULAR  PARTIES  IN  A  SUIT. 

CHAPTER  I. 
Section  1. 

INFANTS. 

i  age  in  male  or  female  is  twenty^one  years,  which 
18  completed  on  the  day  preceding  the  anniversary 
person  s  birth ;  who,  till  that  time,  is  an  infant,  and 
jrled  in  law  (1  Black.  Com.  46a). 

nmle^es  and  disabilities  of,'\  Infants  have  various 
leges  and  disabilities  attached  to  them,  all  of  which 
itended  for  their  benefit  and  protection. 
\  we  have  already  seen,  an  infant  is  incapable  either 
stituting  or  defending  a  suit  in  Chancery.  This 
tacity  arises  from  his  supposed  want  of  discretion, 
sU  as  his  legal  inability  to  bind  himself,  and  to  make 
)lf  liable  to  costs  of  suit. 

plaintiffs.']  If  an  infant,  therefore,  is  desirous  of 
uting  proceedings,  he  must  do  so  in  the  name  of  an 
,  who  is  in  such  case  called  his  ^^prochien  ami^^ 
next  friend."  The  person  chosen  is  usually  the 
b's  nearest  relation ;  but,  if  such  relation  declines 
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giving  the  required  protection,  the  Court  wiD  allow  any 
other  person  to  institute  the  suit  on  the  infant's  behalf. 
Such  person,  however^  is  liable  to  the  costs  of  suit,  which 
makes  it  important  to  the  defendant  that  the  party 
should  be  of  sufficient  substance,  and  if  not,  the  Oouri 
will  compel  him  to  give  security  for  costs. 

As  defendants. "]  If  a  bill  is  filed  against  an  infant, 
he  cannot  plead,  answer,  or  demur,  until  a  guardian 
ad  litem  h^s  been  appointed  him  for  that  purpose.  The 
guardian  may  be  appointed  any  day  in  term  or  vacation 
when  the  Court  is  sitting. 

By  the  27th  order,  26  October,  1842,  it  is  ordewd, 
"  That  for  the  purpose  of  procuring  a  guardian,  ad  liteOi 
to  be  assigned  in  Court  for  an  infant  defendant^  the 
solicitor  is  to  attend  the  Court  with  the  infant  and  pro- 
posed guardian,  and  request  such  assignment  to  be  made; 
and  he  is  to  certify  to  the  Court  that  the  proposed  guar- 
dian has  no  interest  adverse  to  the  interest  of  the  ii^^ 
and  is  a  proper  person  to  be  assigned  guardian."  ' 

Prepare  a  certificate  and  request  (see  Form^  /?.  56, 
Appendix)^  and  attend  with  the  infant  and  proposed 
guardian  in  Court.  Give  the  certCfi>cate  to  the  Begi*-' 
trar^  and  he  will  hand  it  to  the  Judge ;  who^  if  sa^fiA 
that  the  proposed  guardian  is  a  proper  person  to  Uaf* 
pointed^  and  without  adverse  interest^  will  assent  to  t^ 
assignment^  and  the  Registrar  will  thereupon  mark  rf* 
certificate  and  return  it  to  you ;  after  which^  the  ofd«f 
is  drawn  up^  passed^  and  entered  in  the  ustud  way  {see 
antCy  ^^  Motions"). 

If  the  infant  is  beyond  twenty  miles  from  London,  he 
is  entitled  to  a  commission  to  assign  him  a  guardiaO) 
and  to  take  his  answer  by  such  guardian.  The  ord^ 
for  this  purpose  may  he  obtained  either  upon  motion  of 
petition  (see  Form^  p.  7^  Appendix),  If  the  commission 
is  to  take  the  defendant's  answer^  as  well  as  to  assign « 
guardian^  he  must  call  upon  the  plaintiff*  to  join  in  tkt 
commission  in  the  usual  way^  as  previously  diffcUd 
(ante  p.  63)  ;  after  which^  prepare  the  commission  («** 
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Pormty  p.  45,  46,  Appendix)^  and  take  iti  together  with 
ike  order ^  and  a  prcoeipe  (see  Form,  p.  45,  Appendix)^  to 
ths  Clerk  of  the  Records  and  Writs^  who  will  seal  the 
^orit  and  JUe  the  prasdpe.  Pay  him  18«.  The  com* 
mnofi  is  then  executed  and  returned  in  the  usual  man^ 
yr  as  previously  directed*  In  assigning  a  guardian,  the 
infant  most  be  brought  before  the  commissioners,  but 
the  guardian  need  not. 

As  soon  as  the  guardian  has  been  assigned,  if  he  is 
near  the  place  where  the  commission  is  executed,  he  may 
pat  in  the  infant's  answer.  If  the  guardian  is  near 
Inmdon,  as  soon  as  the  commission  is  returned,  he  may 
Attend  and  swear  to  the  answer  in  the  usual  way. 

If  the  commission  is  only  to  assign  a  guardian,  it  is 
^t  necessary  that  it  should  be  sent  up  by  a  special 
Messenger,  but  it  may  be  returned  by  the  ordinary 
Conveyance. 

If  the  plaintiff  is  willing  to  take  the  answer  without 
^ath  or  signature,  the  order  for  that  purpose  should  be 
<iated  after  the  appointment  of  the  guardian. 

Where,  according  to  the  present  practice,  it  has  been 
l^nal  to  assign  a  Six  Clerk  guardian,  ad  litem^  of  an 
Ui&nt  or  person  of  unsound  mind,  the  Court  may  ap- 
point one  of  the  solicitors  of  the  Court  to  be  such  guar- 
dian, and  may  direct  that  the  costs  to  be  incurred  in  the 
performance  of  the  duties  of  such  office,  shall  be  borne 
^d  paid,  either  by  the  parties  or  some  one  or  more  of 
the  parties  to  the  suit  in  which  such  appointment  shall 
be  made,  or  out  of  any  fund  in  Court,  in  which  such 
infiant  or  person  of  unsound  mind  may  be  interested,  and 
*my  give  directions  for  the  repayment  or  allowance  of 
Bttcb  costs  as  the  justice  and  circumstances  of  the  case 
inay  require  (28th  ord.  26  Oct.  1842). 

Guardianship  and  maintenance  o/l]  The  Court  of 
Chancery,  in  the  general  superintendence  which  it  exer- 
<^  over  the  persons  and  fortunes  of  infants,  possesses 
the  power  of  appointing  them  guardians,  and  allowing 
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them  maintenance  during  their  minorities  (1  Smith's 
C.  P.  653). 

A  guardian  may  he  appointed  although  no  cause  is 
depending  {exparte  Birchell^  3  Atk.  812);  hut  if  an 
allowance  for  maintenance  is  sought,  and  the  property 
is  large,  a  hill  must  he  filed  {exparte  Mountfort^  15  Yes. 
448).  In  some  cases,  as  where  the  infant's  property  is 
small,  the  Court  will  appoint  a  guardian,  ydthout  either 
requiring  a  suit  or  reference  to  the  Master. 

Formerly  it  was  considered  that  the  father  heing  hound 
hy  nature  to  support  his  children,  could  not  claim  an 
allowance  for  maintenance  out  of  an  infant*s  property, 
unless,  from  poverty  or  otherwise,  he  was  totidly  inca- 
pable of  providing  for  them ;  hut  now  it  is  not  necessary 
to  show  that  the  guardian  or  father  is  in  distressed  cir- 
cumstances, for  if  they  he  not  of  ahility  to  maintain  the 
ward  according  to  his  expectations,  they  may  claim  a 
suitable  allowance  for  him  during  his  minority  (JBuck'- 
worth  V.  Buchworth^  1  Cox,  80). 

If  the  amount  of  the  property  renders  a  suit  ruceggary^ 
09  soon  as  the  defendant  has  appeared^  the  plaintiff  may^^ 
apply ^  hy  petition^  for  the  appointmertt  of  a  gtuirdiai^^^ 
and  cUlowance  of  maintenance.     If  rw  suit  is  requisit^m^ 
he  may  apply  at  once^  hy  petition  entitled  in  the  mattei^^w 
of  the  infant.    If  the  property  is  small^  and  the  petitiow^^ 
merely  prays  the  appointment  of  a  guardian^  the  ordo     ^j* 
is  made  upon  the  petition  heing  presented^  and  neith^^-^ 
the  attendance  of  counsel^  nor  service  of  the  petition  ^mt 
required ;  hut  if  an  allowance  for  maintenance  is  al^^v 
sought^  the  petition  must  he  attended  hy  counsel^  and  "A 
heard  in  Courts  and  the  parties  interested  in  the  fwsm^ 
out  of  which  the  maintenance  is  to  come  must  he  sere^^ 
with  the  petition. 

If  the  property  is  of  such  an  amount  as  to  require    a 
reference,  the  petition  prays  a  reference  to  the  Master. 
If  the  property  is  small,  the  Court  will  make  the  order 
without  a  reference.     If  a  reference  is  directed^  m  soon 
as  the  order  is  drawn  up^  a  state  of  facts^  duly  verifiei 
hy  affidavit^  is  prepared  and  carried  into  th^  Master's 
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The  9tate  <^  facts  should  show  in  what  manner 
tke  infant  is  entitled  to  the  property ;  the  name  of  the 
father  and  mother^  and  the  time  of  the  infants  Urth  ; 
fhuld  set  forth  a  description  of  the  property^  and  the 
(wumnt  of  the  net  income;  and  make  out  a  coAse  and 
proposal  for  the  amount  of  maintenance  sought.  War- 
Wft  are  thereupon  taken  out  and  served  on  the  parties 
interested^  who  must  attend  before  the  Master^  and  he 
fffokes  his  report.  The  warrants  may  he  underwritten^ 
"0»  leaving  state  of  facts  and  proposal  for  the  main- 
tenance of  the  infant  plaintiff  and  affidavit  in  support" 
ond  the  other  will  he^  "  To  proceed  on  state  of  facts^  S^*' 
1^  Master's  report  must  be  Jiled^  and  an  office  copy 
^inedy  and  is  afterwards  confirmed  by  petition^  which 
^ust  be  served,  and  is  attended  by  counsel,  and  heard  in 
Court. 

The  Master's  report  cannot  be  excepted  to ;  but,  if 
^^j  party  has  reason  to  complain,  he  must  appear  upon 
^he  hearing  of  the  petition  to  confirm  the  report,  and 
®tow  cause  against  it. 


Section  2. 
receiyers. 


A  receiver  is  an  indifferent  person  between  the  par* 
^ies,  appointed  by  the  Court  to  receive  the  rents,  issues, 
^nd  profits  of  lands  or  other  things,  in  question  in  this 
^^urt,  pending  the  suit,  where  it  does  not  appear  rea- 

^nable  that  either  party  should  do  so  (Wyatt's  P.  R. 

^55).     He  is  considered  as  an  officer  of  the  Court,  and 

^ti  that  capacity  has  some  privileges,  and  is  under  certain 

^^estraints. 

Who  may  be  appointed.]  A  peer  cannot  be  appointed 
ite  a  receiver  {Atty.  General  v.  Gee,  2  V.  &  B.  208) ; 
neither  can  a  receiver-general  of  a  county  (Atty.  General 
y.  Day,  2'  Madd.  254),  nor  a  Master  in  Chancery  (Ba^ 
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parte  Fletcher^  6  Ves.  427).  The  solicitor,  or  a  party 
in  the  cause,  cannot  be  appointed  {Garland  y.  Garland^ 
2  Ves.  137),  unless  they  will  act  without  salary,  and 
then  it  must  be  upon  consent  of  the  other  parties. 
A  practising  barrister  may  be  appointed  (ibid.). 

When  granted.]  The  Court  will  not  appoint  a  re- 
eeiver  unless  a  cause  is  pending,  except  in  the  case  of 
idiots  or  lunatics  (Wyatt's  P.  R.  356).  He  may  be 
appointed  in  various  stages  of  the  suit ;  but  not  usually 
before  answer,  except  where  justice  requires  it,  as  in  the 
case  of  waste  (  Vann  v.  Bamett^  2  Bro.  C.  C.  157). 

A  receiver  will  be  granted  in  an  infant's  suit,  whether 
prayed  for  by  the  bill  or  not,  if  the  Court  sees  it  neces- 
sary {Simpson  v.  Chitteridge^  1  Turn.  C.  P.  448).  If 
the  bill  prays  for  a  receiver,  the  application  wiU  be  in 
the  terms  of  the  prayer  of  the  bill. 

How  appointed,']     The  application  is  by  motion^  of 
which  notice  must  be  given  to  the  opposite  parties  {see 
Form^  p.  10,  Appendix),     An  affidavit  must  then  be 
made  by  some  competent  person,  verifying  such  fact^^= 
and  circumstances  as  constitute  the  necessity  for  theses 
receiver y  an  office  copy  of  which  should  be  ready  ir^^m, 

Court  to  be  read  if  necessary.     The  order  is  after 

wards  drawn  up  and  served  in  the  usual  way  {se^^^ 
ante,  "  Motions*'). 

The  order  refers  it   to  the  Master   to  appoint  *        ^ 
proper  person  to  be  receiver.     For  this  purpose,  a  stat       ^ 
of  facts  and  proposal  are  carried  into  the  Master^"^  s 
Office,   accompanied  by  an  affidavit  in  verification        / 
and    warrants  are  thereupon    taken  out  and  serve^^d 
in  the  usual    way   {see  ante,  **  Warrants'*),      The^'^ 
warrants  may  be  underwritten,  "  on  leaving  state  o^^ 
facts  and  proposal  for  a  receiver  in  the  cause,"  an.  ^ 
"  to   proceed  on  state  of  facts,  Sfc**     The  Maste^^, 
upon  being  attended  by  the  parties,  on  the  warrants  ^o 
proceed,  will,  if  he  approves  of  the  receiver,  make  h.ts 
report  accordingly;  upon  which  the  usual  warrants 
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must  be  taken  out  and  served^  ^'  on  preparing ,'  '^  to 
uttle^  and  "  to  sign  the  report"  All  parties  con- 
ooned,  including  the  receiver,  are  entitled  to  take  a 
copy  of  this  report,  which  usuaUy  remains  in  the  Mas- 
ter's Office  until  the  completion  of  the  final  report 
appointing  the  receiver. 

Recognizance  of,"]     The  order  directs  the  receiver  to 

give  security,  to  be  approved  of  by  the  Master,  duly  to 

account  for  and  pay  what  he  shall  receive.      For  this 

pvrpose^  the  Master's  clerk  prepares  the  recognizance 

to  be  entered  into  by  the  receiver  and  his  sureties^  as 

toe//  as  an  affidavit  of  their  sufficiency.     A  warrant  is 

then  taken  out  and  served  **  On  preparing**  these  docu- 

fuentSf  copies  of  which  are  to  be  taken  by  the  receiver 

floirf  the  other  parties  interested*      The  recognizance 

^ind  (iffldavit  are  then  engrossed  by  the  Master's  clerk ^ 

^d  a  time  fixed  for  the  receiver  and  his  sureties  to 

^ter  into  the  recognizance  before  the  Master ^  and  at 

^he  same  time  justify  by  their  affidavit  of  stfficiency  ; 

for  which  purpose  warrants  are  taken  out,  and  served 

*1  the  usual  way.     If  necessary,  the  recognizance 

**«y  be  taken  before  a  Master  extraordinary  in  the 

^^unty.     The  recognizance  is  afterwards  enrolled  by 

^Ae  Master  s  clerk,  and  the  affidavit  filed  in  the  Mas^ 

^^r*s  Office. 

Report  on.]  The  Master  next  prepares  his  report 
appointing  the  receiver,  for  which  purpose  the  usual 
'^^arrants  "  on  preparing^**  "  to  settle,**  and  "  to  sign** 
^^re  taken  out  and  served,  and  upon  the  Master  being 
^^ttended  thereon,  the  report  is  settled  and  signed ;  and, 
^tjgether  with  the  report  of  approval,  is  filed  in  the 
Heport  Office,  from  whence  the  receiver,  as  well  as  the 
^^ther  parties  interested,  obtain  office  copies.  The  ap- 
^f^ointment  is  then  complete. 

The  Master  s  reports  approving  and  appointing  a  re- 
ceiver, do  not  require  confirmation,  neither  can  they  be 
excepted  to  (^WilMns  v.  Williams,  3  Ves.  588). 


282  RECEIVERS. 

By  the  e4th  order,  3  April,  1828j  it  is  ordered,  "Thai 
in  every  order  directing  the  appointment  of  a  receiver  of 
a  landed  estate,  there  be  inserted  a  direction  that  such 
receiver  shall  manage,  as  well  as  set  and  let,  with  the 
approbation  of  the  Master;  and  that  in  acting  under 
such  an  order  it  shall  not  be  necessary  that  a  petition  be 
presented  to  the  Court  in  the  first  instance,  but  the 
Master  without  special  order  shall  receive  any  proposal 
for  the  management  or  letting  of  the  estate  from  thd 
parties  interested,  and  shall  make  his  report  thereon^ 
which  report  shall  be  submitted  to  the  Court  for  con- 
firmation, in  the  same  manner  as  is  now  done  with  re* 
spect  to  reports  on  such  matters  made  upon  special  re- 
ference ;  and  until  such  report  be  confirmed,  it  shall  not 
give  any  authority  to  the  receiver." 

By  the  order  of  March,  1839,  it  is  further  ordered, 
"  That,  in  all  cases  where  a  receiver  of  landed  estate  is 
appointed,  with  a  direction  that  such  receiver  shall 
manage,  as  well  as  set  and  let,  ¥dth  the  approbation  of 
the  Master,  and  such  receiver  shall,  under  the  provisions 
of  the  act  for  the  Commutation  of  Tithes  in  England 
and  Wales  (6  &  7  Will.  IV.,  c.  71,  s.  12),  be  deemed,  for 
the  purposes  of  the  said  act,  an  owner  of  such  tithes  and 
lands  as  therein  mentioned,  jointly  with  any  other  per- 
son, the  Master  shaU,  without  special  order,  receive  anf 
proposal  regarding  the  execution  of  the  said  act,  as  to 
such  tithes  and  lands,  and  shall  make  his  report  thereon; 
which  report  shall  be  submitted  to  the  Court  for  con- 
firmation, in  the  same  manner  as  is  now  done  with 
respect  to  reports  made  under  the  64th  of  the  general 
Cfrders,  dated  the  3rd  day  of  April,  1828,  and  until  such 
report  be  confirmed,  it  shall  not  give  any  authority  to 
the  receiver." 

Accounts, 

By  the  order  23  April,  1796  (Beam.  Ord.  461),  it 
is  ordered,  "That  the  several  Masters  of  this  Court 
shall  hereafter  fix  the  days  upon  which  all  received 
in  their  respective  offices  shall  annually  procure  their 
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Keonnts  to  be  delivered  unto  the  l^Iasters,  and  also 
tbe  dajB  upon  which  such  receivers  shall  pay  the 
ialmoes  appearing  due  on  the  accounts  so  delivered  in, 
or  such  part  thereof  as  the  Master  shall  certify  proper  to 
be  paid  by  them.  And  it  is  hereby  further  ordered, 
tint  with  respect  to  such  receivers  as  shall  neglect  to 
defirer  in  their  accounts,  and  pay  the  balances  thereof. 
It  the  times  so  to  be  fixed  for  that  purpose,  as  aforesaid, 
the  several  Masters  to  whom  such  receivers  are  account- 
ii)le,  shall,  from  time  to  time,  when  their  subsequent 
Moonnts  are  produced  to  be  examined  and  passed,  not 
only  disallow  the  salaries  therein  claimed  by  such  re- 
ceiTers,  but  also  charge  them  with  interest,  after  the  rate 
of  £5  per  cent,  per  annum,  upon  the  balance  so  neg- 
ated to  be  paid  by  them,  during  the  time  the  same 
Bhall  appear  to  have  remained  in  the  hands  of  such  re- 
ttiTers.  And  it  is  hereby  further  ordered,  that  every 
i<eceiver  acting  under  the  authority  of  this  Court,  shall 
in  each  year  procure  his  annual  accounts  of  receipts  and 
pajments  respecting  the  estate  entrusted  to  his  care,  to 
be  examined  and  settled  by  the  Master,  whose  duty  it 
inay  be  to  inspect  the  same,  within  the  space  of  six 
months  next  ensuing  the  time  appointed  by  such  Master 
for  tbe  delivery  of  such  account  into  his  office,  as  is  here* 
inbefore  directed.  And  in  case  any  receiver  shall  at  any 
time  hereafter  neglect  so  to  do,  a  certificate  of  every  such 
de&ult  is  hereby  required  from  the  Master  in  whose  office 
Bach  neglect  or  default  shall  happen." 

By  the  63rd  order,  1828,  it  is  ordered,  "That  the 
Masters,  in  acting  upon  the  order  of  the  Court,  23  April, 
1796,  shall  be  at  liberty,  upon  the  appointment  of  a 
receiver,  or  at  any  time  subsequent  thereto,  in  the  place 
of  annual  periods  for  the  delivery  of  the  receiver's  ac- 
counts and  payment  of  his  balances,  to  fix  either  longer 
or  shorter  periods  at  his  discretion ;  and  when  such 
other  periods  are  fixed  by  the  Master,  the  regulations 
*ad  principles  of  the  said  order  shall  in  all  other  respects 
be  applied  to  the  said  receiver." 
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jffow  passed.']  At  the  time  fixed  hy  ike  Master^s  re* 
port^  the  receivers  account  should  be  prepared  and  car-^ 
ried  into  the  Master* s  office^  and  warrants  '*  on  leatinf 
and  "  to  proceed**  are  taken  out  and  served  on  the  parties 
interested  in  the  estate.  On  the  return  of  the  warrant  to 
proceed^  the  receiver's  solicitor  attends  with  the  voucherty 
and  the  account  is  ^one  through  by  the  Master;  after 
which^  the  costs  of  the  receiver^  and  sometimes  of  the 
other  parties^  are  taxed.  The  account  is  then  entered  in 
u  book  kept  for  that  purpose  in  the  Master's  office^  (u 
also  in  a  duplicate  booky  which  is  afterwards  delivered 
out  to  the  receiver. 

How  verified*"]  The  account  requires  to  be  verified 
by  affidavit.  This  is  prepared  in  tJie  Master's  office,^ 
and  appended  at  the  foot  of  the  account^  and  must  he 
sworn  to  by  the  receiver  before  one  of  the  Mooters  in 
ordinary y  or^  if  beyond  ten  miles  from  London^  it  may 
be  sworn  before  a  Master  extraordinary. 


I 


Report  on,]  As  soon  as  this  is  done^  the  Master  pre* 
tares  his  draft  report,  copies  of  which  are  to  be  t&en 
y  the  receiver  and  the  other  parties  concerned.  The 
usual  warrants  ^^ on  preparing"  ^^ to  settle"  and  "^ 
sign,"  are  then  taken  out  and  served,  and  the  Master 
attended  thereon.  The  report  is  then  obtained  by  the 
receiver's  solicitor,  and  mttst  be  filed  at  the  Heport  office, 
and  an  office  copy  procured*  It  does  not  require  con- 
firmation, neither  can  it  be  excepted  to  (Shetcell  v.  Jones, 
2  S.  &  S.  172). 

ffow  enforced.']  If  a  receiver  neglects  to  bring  in 
his  account,  the  party  desiring  the  account  should  tak^ 
out  a  general  warrant  for  the  receiver  to  bring  in  his 
account,  and  afterwards  a  peremptory  warrant  for  that 
purpose ;  and,  upon  default,  and  the  Master's  certificate 
thereof  obtained  and  filed,  the  party  is  entitled  to  an 
order,  as  of  course,  for  the  receiver  to  bring  in  his  ac* 
count  within  four  days^  or  stand  committed.     If  the 
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receiver  neglects  to  comply  with  this  order,  upon  affi- 
davit of  personal  service  and  the  Master's  certificate  of 
default,  the  order  may  be  made  absolute,  upon  motion 
as  of  course. 

If  a  receiver  bring  in  his  accounts,  but  neglects  to 
proceed  on  them,  the  party  prosecuting  the  order  should 
take  out  a  warrant  to  proceed  on  the  account ;  and,  if 
the  receiver  does  not  attend,  the  Master  will  allow  the 
sums  with  which  he  has  charged  himself  and  disallow 
his  payments,  for  want  of  being  vouched. 

Paying  bakmce."^  As  soon  as  the  Master's  report  is 
ohtained,  the  receiver's  solicitor  should  next  bespeak  a 
direction  to  pay  in  his  balance ;  for  which  purpose  he 
attends  at  the  Accountant  General's  office  under  the 
proper  division,  namely,  under  the  letter  of  the  first 
plamtiff's  surname,  and  upon  his  producing  the  order 
directing  the  appointment  of  the  receiver,  together  with 
the  Master's  report,  the  direction  will  be  prepared,  and 
may  generally  be  obtained  on  the  second  day  following ; 
and  the  money  is  then  paid  into  the  bank. 

If  the  receiver,  on  his  account  being  passed,  neglects 
to  pay  in  the  balance  reported  due,  the  plaintiff  should 
move  on  notice  for  an  order,  that  he  may  do  so  within 
a  given  time,  a  copy  of  which  order  should  be  served 
^  the  receiver  personally.  If  the  balance  is  not  paid 
m,  the  plaintiff  moves  on  notice  for  an  order  that 
the  receiver  may  pay  in  his  balance  within  four  days,  or 
stand  committed.  The  notice  of  motion  should  be 
served  on  the  receiver  personally,  and  an  affidavit  of 
service  thereof  and  of  the  first  order,  should  be  made. 
The  four-day  order  is  then  served  upon  the  receiver 
personally ;  after  which,  if  the  money  be  not  paid  in, 
npon  production  of  the  Accountant  General's  certificate 
thereof,  and  an  affidavit  of  service  of  the  order,  the 
plaintiff  is  entitled,  as  of  course,  to  an  order  for  the 
receiver's  committal. 

Besides  the  foregoing  proceedings,  the  party  prosecut- 
ng  the  contempt  against  the  receiver  may  put  the  re« 
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cognizances  in  suit  against  the  sureties,  the  proceedings 
for  which  purpose  are  conducted  in  the  Petty  Bag  office 
by  scire/acias^ 


Section  3. 

PAUPERS. 


When  persons,  by  reason  of  their  poverty,  are  inca- 
pable of  asserting  or  defending  their  rights,  and  can 
swear  that  they  are  not  worth  £5,  after  payment  of 
their  just  debts,  and  their  wearing  apparel  and  the  sub' 
ject  matter  of  the  suit  excepted,  they  may  be  admitted 
to  sue  or  defend  in  formd  pauperis.  The  privilege  con- 
sists in  being  exempted  from  fees  and  expences  in  the 
suit,  no  fee  or  reward  being  allowed  to  be  taken  by  any 
counsel  or  solicitor  for  the  despatch  of  such  pauper's 
business  (Beam.  Ord.  216). 

The  application  may  be  made  at  any  time  during  tb^ 
suit.  The  plainti£F  may  apply  immediately  his  bill  is 
filed  ;  a  defendant  may  also  apply  as  soon  as  the  bill  is 
filed,  and  without  waiting  until  he  has  entered  an  ap- 
pearance. The  order  is  usually  obtained  upon  petition*^ 
Draw  up  a  petition  {see  Forms^  pp.  7»  8,  Appendix)  I 
after  which^  prepare  an  affidavit  (see  Fomi^  p.  17,  Ap' 
pendix)^  which  must  he  filed  and  an  offi/x  copy  obtained* 
Take  the  petition^  together  tcith  the  affidavit^  to  the  Secre- 
tary of  the  Bolls^  and  he  will  draw  up  the  order  in  the 
usual  way. 

If  the  application  is  by  a  plaintiff,  he  must,  at  the 
bottom  of  his  petition,  have  a  certificate  signed  by 
counsel,  certifying  that  he  has  just  cause  of  suit. 

If  a  party  subsequently  becomes  of  ability  to  sue,  the 
Court  will  dispauper  him  (Wyatt's  P.  R.  320);  so 
also,  if  the  opposite  party  conceive  that  the  party  suing 
or  defending  in  formd  pauperis  is  not  entitled  to  do 
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M^  he  may  apply,  upoD  notice  of  motion,  to  dispauper 
tiim. 

If  a  pauper  succeeds  with  costs,  the  general  rule  is 
•Illy  to  allow  him  pauper  costs,  viz.  costs  out  of  pocket, 
be  amount  thereof  to  he  proved  hy  oath  before  the 
faster  (2  £q.  Ca.  Ah.  633).  But  the  Court  has  a 
iscretion,  and  may  give  dives  costs. 
The  privilege  is  not  confined  to  the  parties  on  record, 
>r  to  any  particular  proceedings  in  a  suit.  Thus,  a 
uty  may  be  examined  pro  interesse  suOy  or  prosecute 
defend  an  appeal,  in  formd  pauperis^ 
In  a  recent  case  before  the  Master  of  the  Rolls,  in 
hich  the  plaintiff,  claiming  as  the  representative  of  cer- 
in  parties,  obtained  an  order  to  sue  in  formd  pauperis, 
i  the  common  allegation  that  he  was  not  worth  £5 ; 
i  a  motion  to  set  the  order  aside,  his  Lordship  said. 
There  are  few  things  more  important  than  that  parties 
ho  obtain  orders  of  the  Court  should  closely  confine 
lemselves  to  all  that  really  ought  to  be  considered.  It 
on  the  allegation  made  on  the  application  for  the  order 
'  the  Court,  that  the  order  is  made.  If  those  applica- 
Dns  omit  something  that  is  material  to  be  taken  into 
»nsideration,  the  order  so  obtained  is  an  irregular  order, 
ow,  in  this  case,  as  I  understand  it,  the  order  was  ob- 
ined  on  the  simple  and  common  allegation  of  the 
)verty  of  the  plaintiff.  Nothing  more.  If  he  was  suing 
L  his  own  right,  it  would  be  quite  regular  to  obtain  the 
rder  in  the  way  in  which  he  did.  But,  suing  in  a 
laracter  which  required  of  the  Court  a  special  consi- 
oration  of  the  circumstances,  for  the  purpose  of  deter- 
lining  whether  he  was  entitled  to  sue  in  formd  pauperis^ 
e  ought  to  have  adverted  to  those  matters  in  his  appli- 
ition.  And  if,  upon  consideration  of  the  special  cir- 
umstances,  he  appeared  entitled  to  be  considered  as  a 
auper,  the  proper  order  would  have  been  made  to  admit 
im  to  sue  in  formd  pauperis.  Lord  Cottenham  laid 
own  the  rule,  that,  where  an  order  was  made,  and  an 
pplication  was  made  to  discharge  it  for  irregularity,  if, 
laving  regard  to  the  circumstances  under  which  it  was 
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made,  there  was  irregularity,  and  those  eiroamstanoes 
were  brought  before  the  judge  on  an  application  to  dis- 
charge it,  he  should  discharge  the  order  and  leaTe  the 
party  the  opportunity  of  obtaining  regularly  an  order, 
on  a  proper  application  for  the  purpose.  So,  that  has 
been  the  practice  in  this  Court.  There  were  circum- 
stances in  this  case  which  ought  to  have  been  considered 
before  the  order  was  granted.  Those  circumstances 
ought  to  have  been  alluded  to  in  the  application  for  the 
order ;  and  not  having  been  mentioned,  it  appears  to  me 
that  the  order  was  irregular;  and,  being  irregular,  it 
ought  to  be  discharged ;  but,  under  the  circumstances, 
without  costs.  It  will  be  still  open  to  the  plaintiff  to 
apply  on  the  merits  to  sue  in  formd  pauperis.  That 
application  may  be  made  to  the  Vice  Chancellor  of 
England,  notwithstanding  what  I  have  done''  {St.  Vk^ 
tor  V.  BevereuXy    8  Jur.  26). 


Section  4, 
solicitors. 


By  the  recent  act,  6*&  7  Vict.  c.  73,  reciting  that  the 
laws  relating  to  attomeyB  and  solicitors  are  numerous 
and  complicated,  and  that  it  is  expedient  to  consolidate 
and  simplify,  and  to  alter  and  amend  the  same;  it  is 
enacted  that,  from  and  after  the  passing  of  such  act,  all 
former  acts,  so  far  as  the  same  relate  to  the  service  of  any 
clerk  to,  and  as  to  the  admission,  enrolment  of,  practising) 
and  striking  off  the  roll  of  any  attorney  or  solicitor,  in  that 
part  of  the  United  Kingdom  called  England  and  Wales^ 
shall  be  and  the  same  are  thereby  repealed. 

Service  under  articles. 

By  section  3,  of  the  foregoing  act,  no  person  is  here- 
after to  be  admitted  and  enrolled  as  an  attorney  or  soli- 
citor, unless  he  shall  have  been  bound  by  contract  in 
writing,  to  serve  as  clerk  during  the  term  of  five  years, 
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to  t  praotinng  attorney  or  solicitor  in  England  or  Wales, 
•od  shall  have  duly  served  during  such  term.  When 
any  person,  however,  shall  have  taken  the  degree  of 
bachelor  of  arts  within  six  years  after  his  matriculation, 
or  the  degree  of  bachelor  of  laws  within  eight  years 
after  his  matriculation,  either  in  the  University  of  Ox- 
find,  Cambridge,  Dublin,  Durham,  or  London,  and 
yfhea  he  shaU  nave  been  bound  within  four  years  after 
tbe  day  of  taking  such  degree,  three  years'  service  will 
suffice  (sec.  7). 

Any  person  so  bound  to  an  attorney  or  solicitor  for 
the  tenn  of  five  years  may  serve  one  of  those  years  with 
a  banister,  or  certificated  special  pleader  in  actual  prac- 
tioe;  and  may  also,  either  instead  of  or  in  addition 
tbeieto,  serve  one  year  with  the  London  agent  of  the 
litoniey  he  is  bound  to,  with  the  permission  of  such 
attorney  (sec.  6)  ;  and  persons  having  taken  the  degrees, 
and  who  are  bound  for  three  years,  may  serve  one  of 
^ch  years  with  the  London  agent  of  the  ?.ttomey  or 
^licitor,  vrith  his  consent  (sec.  7)- 

Every  person  bound  as  a  clerk  to  any  attorney  or 
solicitor  must,  during  the  whole  time  and  term  of  ser- 
^ce,  continue  and  be  actually  employed  by  such  attor- 
^  or  solicitor  in  the  proper  business,  practice,  or  em- 
I^oyment  of  an  attorney  or  solicitor  (sec.  12). 

No  attorney  or  solicitor  is  to  have  more  than  two 
^ks  at  the  same  time ;  nor  to  retain  any  clerk  after  he 
^hall  have  discontinued  or  left  o£F  practising  as  an  attor- 
^^  or  soHcitor ;  nor  whilst  he  shall  be  employed  as  a 
^^nter  or  clerk  by  any  other  attorney  or  solicitor  (sec.  4). 
Wliere  two  attorneys  were  in  partnership,  they  might 
I^erto  have  each  had  two  clerks  (Exparte  Bayley, 
9  B.  &  0.  691),  and  the  present  act  does  not  appear  to 
tfect  this  privilege,  as  it  merely  repeats  the  words  of 
%  amilar  provision  in  the  2  Geo.  II.,  c.  23,  s.  15. 

The  articles  must  be  engrossed  on  a  £l20  stamp 
(34  Geo.  III.,  c.  24,  not  repealed),  and  within  six 
Months  after  the  date  of  the  articles,  an  affidavit  of  the 
^<^lioitor  having  been  duly  admitted,  and  of  the  execution 
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of  sacli  articles  by  the  solicitor  and  clerk,  and  specifying 
the  names  and  places  of  abode  of  such  solicitor  ana 
clerk,  together  with  the  day  on  which  the  same  were 
actually  executed,  must  be  made  and  filed  (sec.  8).  The 
affidavit  is  to  be  filed  with  the  Masters  of  the  seveial 
Courts  of  Law  at  Westminster,  or  with  the  Senior  Cleil? 
of  the  Petty  Bag  Office  in  the  Court  of  Chancery  (sec.  20), 
who  is  to  enrol  and  register  the  same  (sec.  8).  If  th^ 
affidavit  be  not  filed  within  the  six  months,  it  may  be 
filed  after  the  expiration  thereof,  but  in  such  case  the 
service  of  the  clerk  is  to  be  reckoned  from  the  day  of  the 
filing,  unless  otherwise  ordered  by  the  Court  (sec.  9). 

If  the  attorney  or  solicitor  to  whom  the  clerk  is  bound 
shall  die  before  the  expiration  of  the  term,  or  shall  dis* 
continue  practice,  or  in  case  the  articles  are  cancelled  hj 
mutual  consent  of  the  parties,  or  if  the  clerk  is  legally 
discharged  before  the  term  of  service  expires  by  a  rue  or 
order  of  court,  the  clerk  may  in  such  case  be  bound  hj 
another  contract  to  serve  another  attorney  or  solicitor 
during  the  residue  of  the  term,  and  such  service  is  to  b^ 
deemed  good,  provided  an  affidavit  of  the  execution  of 
such  second  contract  be  made  and  filed  in  maimer  before 
mentioned  (sec.  13). 


Admission  of. 

Any  person  duly  admitted  an  attorney  of  any  one  of 
the  superior  Courts  of  Law  at  Westminster  is  entitled, 
upon  production  of  his  admission  therein,  or  an  officW 
certificate  thereof,  and  that  the  same  still  continues  in 
force,  to  be  admitted  as  an  attorney  in  any  other  of  tho 
said  Courts,  or  in  any  inferior  Court  of  Law ;  and  any 
person  admitted  a  solicitor  of  the  Court  of  Chancery  is 
entitled,  upon  the  like  production,  to  be  admitted  as  a 
solicitor  in  any  inferior  Court  of  Equity,  upon  signing 
the  roll  of  such  Court  (6  &  7  Vict.,  c.  73,  s.  27). 

All  persons  who  previously  to  the  Ist  January, 
1843,  have  been  admitted  and  enrolled  attorneys  or  soli^ 
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dtore  of  any  of  the  Courts  of  Law  or  Equity  at  West- 
minster, or  of  the  Duchy  Chamher  or  Counties  Palatine 
of  Lancaster  and  Durham,  may  be  admitted  and  enrolled 
attorneys  or  solicitors  in  the  Court  of  Chancery,  or  any 
of  the  Courts  of  Law  at  Westminster,  without  exami- 
BatioD,  upon  payment  of  the  ordinary  duty ;  and  are  to 
k  considered  to  have  been  admitted  in  siich  Court  from 
the  date  of  their  firs^  admission  into  any  of  the  said 
Courts,  provided  such  fresh  admission  be  perfected 
previously  to  the  first  day  of  Michaelmas  Term,  1844 
(sec.  45). 

In  pursuance  of  the  foregoing  enactment,  it  is  by  an 
order  of  the  Master  of  the  Rolls  of  the  10th  January, 
1844,  ordered,  that  any  gentleman  already  admitted  in 
flither  of  the  Courts  of  Common  Law,  may  be  sworn 
«nd  admitted  a  solicitor  of  the  Court  of  Chancery  on 
tty  Friday  during  Term,  at  the  Rolls  Court,  West- 
nanster,  at  3  o'clock.  The  admission  in  the  Common 
W  Court  must  be  left  at  the  Secretary's  Office,  Rolls 
Yard,  Chancery  Lane,  on  the  previous  day,  between  the 
^onrsof  10  and  2. 

The  senior  clerk  of  the  Petty  Bag  office  in  the  Court 
<>f  Chancery,  or  his  deputy,  or  such  other  person  as  the 
Vaster  of  the  Rolls  shall  for  that  purpose  appoint,  is  to 
^ve  the  custody  of  the  rolls  or  books  wherein  persons 
^  at  present  enrolled  as  solicitors,  and  is  to  enrol  the 
5ame  of  every  person  who  shall  be  admitted  a  solicitor 
poignant  to  the  act,  and  the  time  when  admitted  in 
^phabetical  order,  in  books  to  be  kept  for  that  purpose, 
to  which  books  all  persons  are  to  have  free  access,  with- 
^  fee  or  reward  (sec.  20). 

Annual  Certificate. 

Every  attorney  and  solicitor  must,  to  entitle  him  to 
pnctise,  take  out  a  certificate  annually  from  the  Stamp- 
office,  pursuant  to  the  25  Geo.  III.  c.  80,  and  37  Geo. 
Ul,  c.  90,  those  acts  being  saved.  By  the  recent  act, 
lowever,  some  material  provisions  have  been  introduced, 
o  2 
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with  a  view  of  preventing  unauthorised  persons  firom 
obtaining  such  certificates  or  appearing  in  the  Law  list 

By  section  21,  it  is  enacted,  that  in  future  there  shall 
be  a  Registrar  of  attorneys  and  solicitors,  and  that  sQoh 
Registrar  shall  keep  an  alphabetical  roll  or  book  of  all 
attorneys  and  solicitors,  and  issue  certificates  of  penoDS 
who  have  been  admitted  and  enrolled  as  attorneys  (V 
solicitors,  and  are  entitled  to  take  out  stamped  certifi- 
cates authorizing  them  to  practise  as  such  ;  and  that  Ae 
duties  of  such  Registrar  shall  be  performed  by  the  Inoo^ 
porated  Law  Society  until  otherwise  ordered. 

By  section  22  it  is  enacted,  that  the  Commisdonen  of 
Stamps  and  Taxes  shall  not  grant  or  issue  to  any  penon 
any  stamped  certificate  authorizing  such  person  to  piaefe 
as  an  attorney  or  solicitor,  unless  he  shall  leave  with  fte 
Commissioners  a  certificate  from  such  Registrar  that  vA 
person  is  an  attorney  or  solicitor,  and  entitled  to  tdw 
out  such  stamped  certificate. 

For  the  purpose  of  obtaining  such  Registrar's  certifi- 
cate, a  declaration  in  writing,  signed  by  such  attotD? 
or  solicitor,  or  by  his  partner,  or  in  case  such  attorwy 
or  solicitor  resides  more  than  20  miles  from  London, 
then  by  his  London  agent  on  his  behalf,  containing  Iiis 
name  and  place  of  residence,  and  the  Court,  or  one  of 
the  Courts  of  which  he  is  then  admitted  an  attorney  or 
solicitor,  together  with  the  term  and  year  in  or  as  of 
which  he  was  admitted,  is  to  be  delivered  to  the  Rep* 
trar,  who  is  to  cause  the  particulars  thereof  to  be  entoM 
in  a  book  to  be  kept  for  that  purpose,  which  is  to  b 
open  to  the  inspection  of  all  persons  without  fee;  asl 
the  Registrar,  at  the  expiration  of  six  days  after  tfao 
delivery  of  such  declaration  (unless  the  party  applying 
for  such  certificate  is  not  upon  the  roll  of  attorneys  or 
solicitors),  is  to  deliver  to  the  attorney  or  solicitOE^ 
or  his  agent,  on  demand,  a  certificate  in  the  fitfl^ 
set  forth  in  the  third  schedule  to  the  act  (see  Appendix), 
and  which  certificate  is  to  be  delivered  to  and  left  with 
the  Commissioners  of  Stamps  and  Taxes  (sec.  23). 

If  the  Registrar  decline  to  issue  such  certificate,  fto 
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pBtty  wpplying  for  the  same,  if  a  solicitor,  may  apply 
to  tiie  Master  of  the  Rolls,  who  may  make  such  ordei 
in  the  matter  as  shall  be  just,  and  order  payment  of 
costs  by  and  to  either  of  the  parties,  if  he  shall  see  fit 
(sBC.  24). 

If  any  attorney  or  solicitor  shall  neglect  to  procure  an 
BBnaal  stamped  certificate,  in  such  case  the  Registrar 
shall  not  afterwards  grant  a  certificate  to  such  attorney 
or  solicitor  without  the  order  of  the  Master  of  the  Rolls 
in  the  case  of  a  solicitor,  authorizing  such  Registrar  to 
issue  such  certificate ;  and  the  Master  of  the  Rolls  may 
make  such  order,  upon  such  terms  and  conditions  as  he 
shall  think  fit  (sec.  25). 

No  person  who  as  an  attorney  or  solicitor  shall  sue, 
prosecute,  defend,  or  carry  on  any  action  or  suit,  or  any 
proceedings,  in  any  of  the  Courts  aforesaid,  without 
Jiaying  previously  obtained  a  stamped  certificate  which 
shall  be  then  in  force,  shall  be  capable  of  maintaining 
any  action  or  suit  at  law  or  in  equity  for  the  recovery  of 
ai^  fee,  reward,  or  disbursement  for  or  in  respect  of  any 
business,  matter,  or  thing  done  by  him  as  an  attorney 
or  solicitor  as  aforesaid  whilst  he  shall  have  been  with- 
out such  certificate  as  last  aforesaid  (sec.  26).  As  the 
provisions  of  the  87  Geo.  III.,  c.  90,  are  repealed  only 
90  faiBB  they  incapacitate  attorneys  and  solicitors  who 
Dfldect  to  take  out  certificates  from  practising  and 
nnfiify  their  admissions,  the  penalty  of  £50  imposed  by 
the  80 th  section  of  that  act  for  such  neglect,  or  for  giving 
a  fiJse  place  of  residence  to  evade  payment  of  the  higher 
daties,  remains  still  in  full  force. 

By  the  55  Geo.  III.,  c.  184,  which  remains  unre- 
pealed, the  duty  on  attorneys'  and  solicitors'  certificates 
V  regulated  as  follows :  if  the  solicitor  resides  in  London 
or  Westminster,  or  within  the  limits  of  the  twopenny 
post,  and  has  been  admitted  for  three  years  or  more,  the 
stamp  duty  is  £l2 ;  if  not  admitted  three  years,  £6. 
If  the  solicitor  resides  beyond  the  limits  of  the  twopenny 
post,  and  has  been  admitted  for  three  years  or  more,  the 
duty  ib£S;  if  not  admitted  three  years,  £4. 
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The  Registrar's  certificate  having  been  obtained,  is 
taken  to  the  Stamp-office,  Somerset  House,  where  the 
duty  is  paid ;  after  which,  a  note  in  writing,  contsuning 
the  name  and  residence  of  the  solicitor,  is  handed  in, 
and  thereupon  the  clerk  makes  out  the  annual  certifi* 
cate.  Formerly  the  certificate,  when  obtained,  most 
have  been  entered,  pursuant  to  the  37  Geo.  III.,  c.  90, 
sec.  27.  As  this  portion  of  the  act,  however,  « 
repealed,  it  will  in  future  be  unnecessary  to  file  thfi 
certificate. 

Remedy  for  Costs, 

The  usual  remedy  of  a  solicitor  against  his  client  for 
the  recovery  of  his  bill  of  costs  is  by  action  at  law.  In 
8ome  few  cases  he  may  also  file  a  bill  for  his  demand. 

By  the  37th  section  of  the  recent  act  it  is  enacted, 
that,  in  future,  no  attorney  or  solicitor,  nor  any  execu- 
tor, administrator,  or  assignee  of  any  attorney  <» 
solicitor,  shall  commence  any  action  or  suit  for  the  re- 
covery of  any  fees,  charges,  or  disbursements,  for  any 
business  done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  (calendar,  sec.  48)  month  after  8ud» 
attorney  or  solicitor  shall  have  delivered  unto  the  party 
to  be  charged  therewith,  or  sent  by  the  post  to,  or  left 
for  him  at  his  counting-house,  office  of  business,  dwdi* 
ing-house,  or  last  known  place  of  abode,  a  bill  of  sudi 
fees,  charges,  and  disbursements,  and  which  bill  most 
either  be  subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor  (or,  in  the  case  of  a  partnership,  by 
any  of  the  partners,  either  with  his  own  name,  or  with 
the  name  or  style  of  such  partnership),  or  of  the  execu- 
tor, administrator,  or  assignee  of  sucli  attorney  or  solici- 
tor, or  be  enclosed  in  or  accompanied  by  a  letter  sub- 
scribed in  like  manner  referring  to  such  bill. 

By  the  same  section,  however,  it  is  promled,  that 
any  Judge  of  the  superior  Courts  of  Law  or  Equity 
may  authorize  an  attorney  or  solicitor  to  commence  an 
action  or  suit  for  the  recovery  of  his  fees,  although  one 
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month  may  not  have  expired  from  the  delivery  of  the 
l)ill,  on  proof  to  the  satisfaction  of  such  Judge  that  there 
is  probahle  cause  for  beHeviog  that  the  party  is  about  to 
^mt  England. 

Under  the  former  act  (2  Geo.  II.  c.  23)  it  was  neces- 
muy  that  the  bill  should  be  written  in  a  common  legible 
lumd,  and  in  the  English  tongue  (except  law  terms  and 
names  of  writs),  and  in  words  at  length.  As  the  recent 
4ct  does  not  contain  these  provisions,  and  as  it  has  been 
lidd,  that  where  the  language  or  abbreviations  are  com- 
mon and  intelligible  it  is  sufficient  {Frowd  v.  Stillard^ 
4  C.  &  P.  51),  it  may  be  presumed  that  this  rule  wiU 
^ntinne  to  prevail. 

It  is  not  necessary  for  the  solicitor  to  prove  the  con- 
ients  of  the  bill  so  delivered,  but  merely  a  delivery  in 
manner  directed  by  the  act ;  it  being  competent  for  the 
other  party  to  show  that  the  bill  so  delivered  was  not 
each  a  bUl  as  constituted  a  bona  fide  compliance  with 
ihe  act  (sec.  87). 

Taxation  of  Bill. 

Formerly,  if  an  attorney's  or  solicitor  s  bill  contained 
soj  item  for  business  done  in  any  action  or  suit  in  a 
Gonrt  of  Law  or  Equity,  the  client,  or  party  to  be 
€iiai]eed  therewith,  was  entitled  to  have  the  same 
taxed.  Where  the  whole  demand,  however,  was  for 
conveyancing,  or  for  business  done  before  Parliamentary 
Oommittees,  the  Court  had  no  power  to  order  taxation 
ofihebilL 

By  the  STth  section  of  the  recent  act,  it  is  enacted, 
iht,  in  future,  upon  the  application  of  a  party  charge* 
tUe  by  a  bill  within  one  (calendar,  sec.  48)  month  after 
the  delivery  thereof  by  the  attorney  or  solicitor,  it  shall 
be  lawful,  in  case  the  business  contained  in  such  bill,  or 
^7  part  thereof,  shall  have  been  transacted  in  the  High 
Court  of  Chancery,  or  in  any  other  Court  of  Equity,  or 
Jn  any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part 
of  each  business  shall  have  been  transacted  in  any  Court 
of  Law  or  Equity,  for  the  Lord  High  Chancellor  or  the 


296  soLicrroius. 

Master  of  the  Rolls  to  refer  such  bill  and  the  demand  of 
such  attorney  or  solicitor,  executor,  administrator,  or 
assignee,  thereupon  to  be  taxed  and  settled  by  the  proper 
officer  of  the  Court,  without  any  money  being  brougbt 
into  Court. 

If  the  application  be  not  made  within  a  month  after 
delivery  of  the  bill,  then  such  reference  may  be  made^ 
either  upon  the  application  of  the  attorney  or  solicitor, 
or  the  executor,  administrator,  or  assignee  of  the  attor- 
ney or  solicitor,  or  upon  the  application  of  the  party 
chargeable  by  such  bill,  subject  to  such  conditions  as  the 
Court  shall  think  proper  (id.)* 

No  such  reference,  however,  is  to  be  directed  upon 
an  application  made  by  the  party  chargeable  with  the 
bill,  after  a  verdict  shall  have  been  obtained,  or  a  writ 
of  inquiry  executed,  in  any  action  for  the  reco^wry 
thereof,  or  after  the  expiration  of  twelve  months  after 
such  bill  shall  have  been  delivered,  except  under  epecU 
circumstances,  to  be  proved  to  the  satisfaction  d  the 
Judge  to  whom  the  application  shall  be  made  (id.). 

Where  any  person  not  the  party  chargeable  with  the 
bill,  shall  be  liable  to  payor  shall  have  paid  such  bill  either 
to  the  attorney  or  solicitor,  or  his  representative,  or  to 
the  party  chargeable  with  the  bill,  such  person,  ot  hie 
representative,  may  make  such  application  for  a  reference 
for  the  taxation  of  such  bill  as  the  party  chai]geaUe 
therewith  might  himself  make ;  and  the  same  course  v 
to  be  pursued  in  all  respects  as  if  the  application  ^ 
made  by  the  party  chargeable  (sec.  38). 

In  any  case  in  which  a  trustee,  executor,  or  adminis- 
trator has  become  chargeable  with  any  such  bill,  the 
Lord  Chancellor,  or  the  Master  of  the  Rolls,  is  ooh 
powered,  if  he  shall  think  fit,  upon  the  application  of  * 
party  interested  in  the  property  out  of  which  such  trus- 
tee, executor,  or  administrator  may  have  paid  or  h^ 
entitled  to  pay  such  bill,  to  refer  the  same  and  such  atto^ 
ney's  or  solicitor's  demand  thereupon,  to  be  taxed  and 
settled  by  the  proper  officer  of  the  Court  of  Chancerf» 
and  to  make  such  order  as  he  shall  think  fit  for  the  paf 
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ment  of  what  shall  he  found  due,  and  of  the  costs  of  such 

i^eienoe  (sec.  39). 
For  the  purpose  of  any  such  reference  upon  the  appli* 

cation  of  the  person  not  being  the  party  chargeable 

within  the  meaning  of  the  act,  or  of  a  party  interested, 
the  Court  may  order  any  such  attorney  or  solicitor,  or 
ha  representative,  to  deliver  to  the  party  making  the 
application  a  copy  of  the  bill,  upon  payment  of  the  costs 
of  such  copy  (sec.  40). 

No  bill,  however,  which  shall  have  been  previously 
iaxed  and  settled,  shall  be  again  referred,  unless  under 
q)ecial  circumstances  the  Court  shall  think  fit  to  direct 
a  letaxation  thereof  (id.). 

The  payment  of  any  such^bill  is  in  no  case  to  preclude 
the  Court  or  Judge  to  whom  application  shall  be  made 
^rom  referring  such  bill  for  taxation,  if  the  special  cir* 
ciunstances  of  the  case  shall  in  the  opinion  of  such  Court 
or  Judge  appear  to  require  the  same,  upon  such  condi- 
"tions  as  to  such  Court  shall  seem  right,  provided  the 
applicatioabe  made  within  twelve  calendar  months  after 
]iavinent  (sec.  41). 

Formerly  the  order  for  the  taxation  was  obtained 
"Upon  petition,  which,  if  a  cause  was  pending,  was  en- 
titled in  the  cause.  By  the  recent  act,  however,  all 
applications  to  refer  any  bill  of  costs  to  be  taxed  and 
settled,  and  for  the  delivery  of  such  bill,  and  for  the 
Mvering  up  of  deeds,  documents,  and  papers,  are  to 
be  made  in  the  matter  of  the  attorney  or  solicitor 
(aeo.  43). 

The  taxing  officer  to  whom  any  bill  may  be  referred 
to  be  taxed  and  settled  is  at  liberty  to  request  the  pro- 
per officer  of  any  other  Court,  having  such  an  officer,  to 
•SBist  him  in  taxing  and  settling  any  part  of  the  bill, 
(nd  such  officer  is  to  proceed  to  tax  and  settle  the  same, 
Uid  to  have  the  same  powers  and  receive  the  same  fees 
M  upon  a  reference  to  him  by  the  Court  of  which  he 
is  each  officer,  and  is  to  return  the  same  with  his  opi- 
nion thereon  to  the  officer  who  so  requested  him  to  tax 
the  same  (sec.  42). 

05 
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If  the  solicitor,  or  the  party  chargeable  with  the  bill, 
having  due  notice,  neglects  to  attend  the  taxation,  the 
officer  to  whom  the  same  is  referred  may  proceed  to  tax 
and  settle  the  bill  and  demand  exparte  (sec.  d7). 

If  the  bill  when  taxed  be  less  by  a  sixth  part  than 
the  bill  delivered,  then  the  solicitor  or  his  representative 
is  to  pay  the  costs  of  the  reference;  but  if  the  bill  when 
taxed  be  not  less  by  a  sixth  part  than  the  bill  delivered, 
then  the  party  chargeable  with  such  bill  making  the 
application  or  attending  the  taxation  thereof  is  to  pay 
such  costs.  Tlie  order  of  reference  is  to  direct  the  officer 
to  whom  the  reference  is  made  to  tax  the  costs  of  the 
reference,  and  to  certify  what  upon  such  reference  shaU 
be  due  to  or  from  the  sollfitor  in  respect  of  such  bill 
and  demand,  and  of  the  costs  of  the  reference,  if  payable 

(id.). 

Upon  the  taxation  and  settlement  of  the  bill,  the  cer- 
tificate of  the  officer  by  whom  the  same  shall  be  taxed 
is  (unless  set  aside  by  order  of  Court)  to  be  final  and 
conclusive  as  to  the  amount  thereof;  and  payment  J>i 
the  amount  certified  to  be  due  and  directed  to  be  paid 
may  be  enforced  according  to  the  course  of  the  Conrt 
in  which  the  reference  is  made  (sec.  43). 

Formerly,  upon  the  Master's  certificate  being  <*• 
tained  and  filed  at  the  Report  office,  a  copy  thereof  waB 
served  upon  the  party  from  whom  the  balance  ^ 
reported  due,  and  a  demand  made;  after  which,  npo^ 
an  affidavit  of  service  and  of  default,  an  order  nid  ^ 
obtained  for  the  party  to  pay  within  a  given  time  ot 
stand  committed.  The  order  was  afterwards  in*"J 
absolute  upon  an  affidavit  of  service  and  of  default,  and 
thereupon  the  party  was  committed. 

Since  the  orders  of  the  11th  April,  1842,  howevtfi 
the  party  in  whose  favour  the  balance  is  found,  may,  ^ 
would  appear,  proceed  to  enforce  payment  thereof  iB  * 
similar  manner  as  previously  directed  with  respect  *J 
enforcing  decrees  (ante,  p.  133);  and  under  the  A<^ 
1  &  2  Vict.,  c.  110,  whereby  all  orders  of  the  Courts  » 
Equity  for  the  payment  of  money,  costs,  charges,  ^ 
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xpenses,  are  to  have  the  effect  of  judgments,  he  would 
Jso  appear  entitled  to  levy  a  fieri  facias  or  elegit  for  the 
kmount  found  due,  as  to  which  see  ante,  p.  138. 

Sermny  notices  on. 

With  a  view  of  affording  greater  facility  for  the  service 
of  notices,  &c.,  upon  the  solicitors  engaged  in  the  cause, 
various  orders  were  issued  on  the  26th  August,  1841. 
Ihese  orders  were,  however,  subsequently  suspended  by 
ihe  4th  order,  11th  April,  1842,  and  have  not  since 
been  brought  into  operation,  being  in  fact  superseded  by 
fcbe  orders  of  the  26th  October,  1842,  by  the  17th  of 
which  it  is  ordered,  "  That  every  solicitor  of  a  party 
Baing  or  defending  by  a  solicitor  shall  cause  to  be  in- 
dorsed or  written  upon  every  writ  which  he  shall  sue 
out,  and  upon  every  information,  bill,  demurrer,  plea, 
■nawer,  or  other  pleading  or  proceeding,  and  all  excep- 
tions, which  he  may  leave  with  the  Clerks  of  Records 
find  Writs  to  be  filed,  and  upon  all  instructions  which 
he  may  give  to  the  Clerks  of  Records  and  Writs  for  any 
i^ppearance  or  other  purpose,  his  name  and  place  of 
business,  and  also  (if  his  place  of  business  shall  be  more 
*ban  three  miles  from  the  Record  and  Writ  Clerks' 
Wice),  another  proper  place  (to  be  called  his  address  for 
service),  which  shall  not  be  more  than  three  miles  from 
fte  said  Ofiice,  where  writs,  notices,  orders,  warrants, 
'ttles,  and  other  documents,  proceedings,  and  written 
*Animunications,  may  be  left  for  him,  and  where  any 
8Uch  solicitor  shall  only  be  the  agent  of  any  other  soli- 
citor, he  shall  add  to  his  own  name  or  firm  and  place  of 
business,  the  name  or  firm  and  place  of  business  of  the 
principal  solicitor." 

By  the  19th  id.  it  is  ordered,  "  That  where  the  party 
B^es  or  defends  by  a  solicitor,  and  no  address  for  service 
of  such  solicitor  shall  have  been  indorsed  or  added  pur- 
*tttot  to  the  directions  of  the  17th  order,  all  writs, 
^totices,  orders,  warrants,  rules,  and  other  documents, 
P'oceedmgs,  and  written  communications,  not  requiring 
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personal  service  upon  the  party  to  be  afieoted  nmuTi^  ji 
and  which  have  heretofore  been  served  upon  the  rnin^  m 
clerks,  or  waiting  clerks,  shall,  nnless  the  Conrt  nh  —  _i 
otherwise  direct,  be  deemed  sufficiently  served  upon  t^^  \ 
party,  if  served  upon  his  solicitor  at  his  place  of  buBciMci 
ness :  but  if  an  address  for  service  of  such  solicitor  shnKTi 
have  been  indorsed  or  added  as  aforesaid,  then  all  si^r-  ^ 
writs,  notices,  orders,  warrants,  rules,  and  other  dty^^zDc 
nients,  proceedings,  and  written  communications,  sWT^hi 
be  deemed  sufficiently  served  upon  such  party,  if  left  .^is  /( 
his  solicitor  at  such  address  for  service.*^ 

ffoto  changed. 

By  the  18th  order,  26  Oct.  1842,  it  is  ordered,  «1 
a  party  suing  or  defending  by  a  solicitor,  shall  not  I 
liberty  to  change  his  solicitor  in  any  cause  or  mi 
without  an  order  of  the  Court  for  that  purpose,  wl 
may  be  obtained  by  motion  or  petition,  as  of  cou> : 
and  that,  until  such  order  is  obtained  and  served,  and 
notice  thereof  given  to  the  Clerk  of  Records  ^d 
Writs,  the  former  solicitor  shall  be  considered  the  fwif- 
citor  of  the  party." 

Prepare  a  petition  in  the  usual  way^  and  take  dt  to 
the  Secretary  of  the  Rolls^  who  will  thereupon  drat£^  up 
and  enter  the  order ^  for  which  you  pay  79,  Take  tne 
order  to  the  Clerk  of  the  Records  and  Writs  in  whose 
division  the  suit  is^  and  he  will  make  a  note  thereof ;  aftev 
which^  serve  a  copy  of  the  order  on  the  former  solicitor -> 
and  also  on  the  solicitor  of  the  opposite  party. 

Privilege  from  arrest. 

A  solicitor  having  been  arrested  upon   a  warran'* 
issued  for  disobedience  to  an  order  for  the  delivery  of  cer^ 
tain  title-deeds,  applied  to  be  discharged  out  of  custody- 
he  having  been  arrested  whilst  on  his  way  from  luf 
house  to  Westminster,  for  the  purpose  of  being  presen' 
at  the  hearing  of  two  petitions  which  were  to  be  pre 
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ented  to  the  Court,  in  which  he  acted  as  solicitor.  The 
iiaster  of  the  Rolls  said,  ^^  There  can  he  no  douht  hut 
Hat  a  solicitor  proceeding  in  a  direct  line  on  the  husi- 
1688  of  his  client  is  entitled  to  privilege  from  arrest, 
md  ought  not  to  he  interrupted.  The  question,  there- 
ore,  IB,  whether  he  was  proceeding  in  a  ddrect  line.  He 
umself  has  made  an  affidavit  that  he  was,  and  in  this 
respect  he  is  corrohorated  hy  another  person.  A  douht 
8  thrown  on  the  accuracy  of  his  statement,  hecause  at 
he  time  of  arrest  he  did  not  give  a  clear  account  to 
he  officer  in  whose  custody  he  was;  hut  he  might 
lave  heen  flurried,  and  any  little  inaccuracy  under 
luch  circumstances  ought  not  to  he  taken  as  contrary 
10  au  affidavit  deliherately  made.  The  ground  of  his 
^nest  cannot  he  taken  into  consideration,  and  it  ap- 
pearing hy  the  affidavit  that  he  was  at  the  time  engaged 
^  the  business  of  his  client,  I  am  of  opinion  that 
^  was  entitled  to  privilege  from  arrest,  and  must  be 
Charged  out  of  custody.'' — (Attomey^General  v. 
leather-sellers'  Co.^  2  Law  Times,  306.) 
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Serving  Defendant  with  Copy  Bill^  p.  8. 

Where  the  plaintiff,  by  original  bill,  claimed  to  be 
equitably  entitled  as  customary  heir  to  certain  custo- 
mary premises,  and  prayed  that  the  then  defendants, 
the  trustees  in  whom  the  legal  estate  was  vested,  and 
all  other  necessary  parties,  might  be  decreed  to  convey 
and  give  up  the  premises  and  the  title-deeds,  &c.  to 
him,  it  was  objected  by  the  trustees,  at  the  original 
hearing,  that  certain  parties  claiming  an  interest  in  the 
premises  were  not  before  the  Court,  and  the  cause  was 
directed  to  stand  over,  to  give  the  plaintiff  an  oppo^ 
tunity  of  making  them  parties  to  the  suit.  The  plain- 
tiff accordingly  made  them  defendants  by  supplemental 
bill ;  but,  on  the  supposition  that  no  direct  relief  was 
prayed  against  them,  served  them  with  a  copy  of  the 
bill,  under  the  23rd  order,  26  Aug.  1841.  The  Court, 
however,  held  that  they  were  not  persons  against  whom 
no  account,  conveyance,  or  other  direct  relief  was 
sought  within  the  meaning  of  the  order.  Knight 
Bruce,  V.  C,  said,  "  The  words  in  the  order,  *wheie 
no  account,  i*^c.,'  are  not  words  of  introduction  or  direo* 
tiou,  but  words  of  condition,  and  it  has  been  so  con- 
strued by  one  of  the  Judges  of  the  Court.  If  the  con- 
ditions were  not  fulfilled,  then  the  whole  order  was  ont 
of  place,  and  these  parties  are  not  bound  to  regard  it* 
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possible  for  me  to  say,  that  direct  relief  is  not 
igainst  these  parties ;  and  that  being  the  case,  I 
Did  that  the  23rd  order  does  hot  apply.  The 
ust  therefore  stand  over,  with  liberty  to  amend 
y.  I  shall  reserve  the  question  of  costs"  {Marke 
\er,  7  Jur.  1102). 

affidavit  of  service  of  the  copy  bill  should  state 
ce  of  service.  Where  an  affidavit,  however, 
d  no  such  statement,  but  was  sworn  the  day 
Q  service  at  Castle  Carey,  in  Somerset,  it  was 
be  a  sufficient  proof  of  the  service  being  within 
sdiction  (Bridge  v.  Mwin,  2  Law  Times,  187). 
ihe  affidavit  merely  stated  that  "  a  copy  of  the 
1"  had  been  served,  but  was  supported  by  a 
iffi davit  stating  that  "  the  draft  bill"  mentioned 
.ffidavit  of  service  had  been  examined  with  the 
t  was  held  sufficient  (ibid). 

n^  appearance  for  defendant  h^  default^  p.  26. 

ffidavit  of  service  of  a  subpoena,  in  support  of 
cation  for  leave  to  enter  an  appearance  for  the 
it  by  default,  should  state  the  place  of  such 

In  a  recent  case,  however,  where  the  affidavit 
d  no  such  statement,  but  a  second  affidavit  was 
1,  showing  that  the  defendant  had  for  the  last 
rs   been  an  inmate  of  the  debtors'  prison  at 

in  Derbyshire,  the  Court  was  of  opinion  that 
ond  affidavit  contained  sufficient  proof  that  the 
•f  the  subpoena  was  made  at  Wit) ion,  and  ac- 
Y  granted  the  order  (Lloyd  v.  Waring^  7  Jur. 

e  the  subpoena  had  been  served  upon  the  de- 
30  long  ago,  that  the  Registrar  refused  to  pass 
r  for  entering  the  appearance,  the  Court,  on  an 
motion  by  the  plaintiiF,  ordered  that  he  might 
>erty  to  enter  an  appearance  within  ten  days,  lie 
dng  in  the  meantime  to  serve  the  defendant 
opy  of  the  order  within  six  days,  unless  the  de« 
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fendant  should  appear  in  the  meantime  (Mcuon  v.  J^'ir 
kell^  7  Jur.  1122  ;  and  see  Hwham  y.  Dixon^  1  l^ou 
&  Col.  C.  C.  203), 

Service  of  a  suhpcma  abroad^  p.  23. 

In  a  recent  case,  an  order  was  obtained,  bearing    ^te 
the  13th  July,  1843,  under  4  &  5  WiU.  IV.,  c.  82,    «iat 
service  of  a  subpoena  wjthin  three  months  from  the    <bt9 
of  the  order,  to  appear  and  answer  the  plaintiff'  a  bill 
within  [two  months  from   the  time  of   such  ser^ee^ 
together  with  a  copy  of  the  prayer  of  the  bill,  should  U 
good  service  on  the    defendant   residing  in  Jamaica. 
The  defendant  having  made  default  in  entering  his  sp* 
pearance,  an  application  on  behalf  of  the  plaintiff  was 
made,  under  the  beforementioned  act,  that  an  appearaooe 
might  be  ordered  to  be  entered  for  him  by  the  pioper 
o£GLcer  of  the  Court.     The  application  vras  supported  by 
an  affidavit,  stating  that  personal  service  of  the  order  of 
Idth  July,  1843,  had  been  made  on  the  defendant  oa 
the  4th  September  following,  by  delivery  of  a  true  copy 
of  the  order,  and,  at  the  same  time,  the  production  to 
him  of  the  original  order  duly  passed  and  entered ;  and, 
abo,  that  personal  service  of  subpoena  on  the  defendant 
to  cause  an  appearance  to  be  entered  for  him,  pursnant 
to  the  terms  of  the  order,  had  been  made.     The  Conrt 
ordered  an  appearance  for  the  defendant  to  be  entered 
by  the  Clerk  of  Records  and  Writs  on  the  18th  Decern- 
ber,  1843,  unless  he  should  himself  enter  an  appearaooe     | 
before  that  time ;  and  directed  the  order  to  be  diaivB     ] 
up  in  the  same  form  as  the  order  made  where  process  is 
served,  and  appearance  not  entered  {Bichards  v;.  Barrel 
8  Jur.  15). 

In  another  case,  an  order  was  granted  that  personal 
service,  within  a  week,  on  the  defendant,  at  Ostend,  of 
a  subpoena  to  appear  and  answer  the  bill,  returnable  i& 
fourteen  days  from  the  time  of  such  service,  with  a  copy 
of  the  prayer  of  the  bill,  a  copy  of  the  notice  of  the  mo- 
tion  and  of  the  order,  should  be  good  service  on  the  do- 


ADDENDA.  805 

fendant.  In  the  affidavit  in  support  of  this  motion, 
however,  there  was  no  statement  how  service  on  the  de- 
fendant might  be  authenticated,  or  whether  there  were 
wy'British  officers  serving  under  Her  Majesty,  residing 
at  or  near  Ostend,  as  required  by  the  4  &  5  Will.  IV., 
t.  82,  sec.  1.  On  a  motion  for  leave  to  enter  an  appear- 
ance for  the  defendant,  supported  by  an  affidavit  made 
Md  sworn  at  the  Affidavit  office,  before  the  Clerk  of 
Affidavits,  by  a  messenger  sent  to  Ostend,  that  he  had 
n»de  the  personal  service  required  by  the  order.  Knight 
Bnice,  V.  C,  doubted  whether  the  original  motion  to 
serve  the  subpoena  abroad  was  good,  as  there  had  been 
fio  statement  in  the  affidavit  on  which  it  was  founded 
as  to  the  authentication  of  the  service,  and  as  to  any 
Buoh  officer  mentioned  in  the  act  being  resident  at  or 
xiear  Ostend ;  and  thought  that  if  the  original  motion 
Was  not  good,  the  motion  then  before  the  Court  could 
&ot  stand.  Upon  reference  to  the  Registrar's  books, 
however,  a  case  was  found  (Patterson  v.  Wellesley\ 
in  which  the  Yice  Chancellor  of  England  dispensed  with 
aD  evidence  as  to  the  means  whereby  service  might  be 
anihenticated,  only  requiring  that  the  service  should  be 
penonal,  the  subpoena  returnable  in  fourteen  days  after 
aarvice,  and  service  to  be  verified  by  affidavit,  sworn 
hefore  a  Master  of  the  Court.  In  another  case,  also 
{Bdl  V.  Ley)^  it  was  prayed  that  personal  service  on  the 
defendant  in  France,  of  a  subpoena  for  the  defendant  to 
^l^pear  and  answer  plaintiff's  bill,  returnable  in  fourteen 
«Qrs  from  the  time  of  such  service,  might  be  good  ser- 
^ce  on  the  defendant,  upon  such  service  being  proved 
hy  affidavit,  to  be  sworn  before  one  of  the  Masters  of 
tte  Court,  which  was  ordered  accordingly.  Upon  the 
aJttthority  of  these  cases.  Knight  Bruce,  V.  C,  said  he 
should  decline  to  express  any  opinion  as  the  construction 
of  the  act ;  but  would  make  the  order  {Joseph  v.  Tjfn- 
*^,  13  Law  Jour.  Rep.,  N.  S.,  23). 

Fieri  Facias ^  how  returned^  p.  138. 
A  decree  having  been  made,  whereby  one  of  the  de* 
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fendants  was  ordered  to  pay  a  sum  of  money  to  two  of 
the  other  defendants,  payment  having  been  refused,  theii 
solicitor  issued  a  writ  of  fieri  fdcicts  against  the  defend- 
ant, to  compel  payment  by  him  of  the  sum  in  question, 
with  interest,  at  £4  per  cent,  per  annum,  from  the  date 
of  the  decree,  with  the  costs  of  the  writ,  besides  the 
sheriiF's  fees.  The  writ  was  forwarded  to  the  under- 
aheriffs,  accompanied  by  proper  instructions,  and  was 
executed  by  one  of  the  under-sheriffs,  and  on  the  same 
day  the  amount  directed  to  be  levied  was  paid  to  that 
person.  An  application  was  afterwards  made  by  the 
defendant's  solicitor  to  the  under-sheriffs,  to  return  the 
writ,  and  remit  the  amount  levied.  No  answer  having 
been  sent  to  that  letter,  the  Court  made  an  order  against 
the  sheriff  for  the  return  of  the  writ  forthwith,  which 
was  served  on  the  deputies  of  the  under-sheriffs  in 
London.  Several  applications  were  afterwards  made  to 
the  deputies,  but  neither  had  the  amount  levied  been 
paid,  nor  had  any  return  of  the  writ  been  made  at  the 
Office  of  Clerks  of  Records  and  Writs.  On  a  motion  by 
the  defendants,  that  the  sheriff  might  be  ordered  to  return 
the  writ  within  six  days  after  notice  of  the  order  to  be 
made  thereon,  or  in  default  thereof,  that  the  sheriff 
should  stand  committed  to  the  Queen's  prison,  for  con- 
tempt, and  that  the  sheriff  might  be  ordered  to  pay  the 
costs  of  the  former  and  of  that  application ;  the  only 
question  was  as  to  the  form  of  the  order  to  be  madft 
After  referring  to  the  Registrar's  book,  a  case  was  found 
(Wyatt  V.  Atlstin)  in  which  an  order  had  been  made 
in  the  following  words,  "That  the  sheriff  do,  within  six 
days  after  notice  hereof,  return  the  said  vnrit  of  (attach- 
ment) so  directed  to  be  returned  by  him  as  aforesaid,  or 
in  default  thereof  that  the  said  sheriff  do  stand  comr 
mitted  to  (His)  Majesty's  prison  of  the  (Fleet)."  The 
Master  of  the  Rolls  directed  the  order  to  be  drawn  up 
in  a  similar  form,  and  the  sheriff  to  pay  the  costs  of  the 
former  and  of  that  application  (^Evans  v.  Davies^  13 1*^ 
Jour.  Rep.,  N.  S.,  11).  On  the  solicitor  proceeding  to 
draw  up  the  order,  the  Registrar  suggested  a  difficulty 
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arising  from  the  service  of  the  previous  or^er  having 
been  made  on  the  deputies  of  the  under-sheriffs,  instead 
of  the  under-sheriffs  themselves,  the  act  3  &  4  Will.  IV., 
c.  42.,  sec.  20,  being  supposed  not  to  apply  to  the  ser- 
vice of  writs  issuuig  out  of  the  Courts  of  Equity.  The 
niatter,  however,  was  afterwards  amicably  arranged  be- 
tween the  parties,  which  obviated  the  necessity  of  seek- 
ing the  opinion  of  the  Court  on  the  validity  of  the 
objection^ 

Paupers^  p.  286. 

Where  a  party  obtains  an  order  to  sue  m  formd 
pauperis^  he  hs  primd  facie^  entitled  to  the  benefit  thereof 
6om  the  date  of  obtaining  the  order,  and  not  merely 
from  the  date  of  the  service.  But  if  the  pauper  has  been 
guilty  of  such  delay  as  shews  mala  Jides^  ex.  gr.  not 
serving  the  order  until  the  suit  is  about  to  be  decided 
agMnst  him,  the  Court  will  treat  this  as  a  fraud  on  itself, 
aod  will  hold  that  he  has  abandoned  the  benefit  of  the 
order  so  as  to  charge  him  with  dives  costs  {Church  v. 
Uanh,  13  Law  Jour.  Rep.,  N.  S.,  12). 

In  a  recent  case,  a  plaintiff  having  obtained  an  order 
^  90iQ  m  formd  pauperis  ^VL^  assigning  him  a  counsel 
tod  Six  Clerk,  and  having,  before  and  at  the  time  of  the 
decree  and  since  in  the  Registrar  s  and  Master's  offices, 
employed  a  solicitor,  who  did  not  appear  to  have  been 
changed  by  him  or  discharged  by  the  Court ;  upon  his 
piesentin^  a  petition,  which  had  not  been  signed  by  his 
K^citor,  and  in  support  of  which  he  appeared  in  person, 
fte  respondent  contended  that  as  the  petitioner  had  em- 
ployed a  solicitor,  and  had  not  obtained  any  order  from 
^be  Court  to  discharge  him,  he  could  not  be  allowed  to 
Present  a  petition  in  person,  and  that  any  application 
"■JAde  by  him  must  be  made  through,  and  receive  the 
sanction  of,  his  solicitor.     Knight  Bruce,  V.  C,  said, 

*  if  the  new  provisions  had  not  been  made,  by  which  the 
Sx  Clerks  have  been  abolished,  this  petition  would  have 
'Quired  their  sanction ;  if  so,  it  cannot  be,  in  my  opi- 
iiion,  a  just  construction  of  the  order,  that  a  party  shall 
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be  altogether  depziTed  <^  his  fonner,  without  the  sab- 
stitation  of  some  other,  protection.  If  I  were  to  hold 
that  the  petition  might  be  heard  in  koc  itoHi^  I  should 
hdd  that  there  was  not  any  snbstitated  protectioiu  1 
•pprdiend,  therefore,  that  tiieie  should  be  some  piofes* 
sional  sanction  to  this  petition,  more  especially  as  the 
petitioner,  at  the  time  of  the  decree,  and  since  in  the 
B^istrar's  oflGice,  in  the  Master's  office,  and  in  the  Conit, 
has  had  the  assistance  of  solicitors,  who  do  not  appear 
to  have  been  changed  by  him  or  disdiarged  by  the  Court. 
I  think,  therefore,  under  all  the  circumstances,  that  I 
ought  not  to  hear  this  petition  in  hoc  9UUu^  {Perry  t. 
Walker,  8  Jur.  53). 
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FORMS. 

1.  PETITIONS. 


Chancery. 

Between  A.  B.  and  others,  plaintiffs, 
and 
C.  D.  and  another,  defendants. 

0  the  Right  Honorable    The   Lord   High  Chan- 
cellor of  Great  Britain  (or  "To  the  Right  Hon- 
orable the  Master  of  the  Rolls,"  as  the  c€ue 
mat/  be,) 
lie  humble  petition  of  the  above  named  plaintiff 

A.  B.  (or  "defendant  C.  D"). 

1.  To  amend  Billy  before  Answer. 

K^eth, 

That  yonr  petitioner  hath  filed  his  bill  in  this 
arable  Court,  to  which  the  said  defendants  have  not 
ret  appeared  (or  "to  which  the  said  defendants 
\  appeared,  but  have  not  as  yet  put  in  any  answer 
eto"). 

That  your  petitioner  is  advised  to  amend  his  said 

Your    petitioner,    therefore,   humbly  prays    that 
he  may  be  at  liberty  to  amend  his  said  bill, 
b 
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as  he  shall  be  advised,  without  payment  of  costs 
\j/  the  defendants  have  taken  an  office  copy  of 
the  billy  add  "  upon  your  petitioner  amending  the 
defendants'  office  copies  thereof.*^ 

And  your  petitioner  shall  ever  pray,  &c, 

2.  To  amend  Bill,  after  Answer  filed, 

(Title,  &c.,  as  in  Form  1.) 
Sheweth, 

That  your  petitioner  filed  his  bill  in  this  honor- 
able Court  against  the  above  named  defendant,  who 
has  appeared  thereto,  and  put  in  his  answer  to  the  same 
on  the  day  of 

That  your  petitioner  is  advised  to  amend  his  said 
bill,  (but  does  not  require  any  further  answer  from  the 
said  defendant.) 

Your  petitioner,  therefore,  humbly  prays  that  he 
may  be  at  liberty  to  amend  his  bill,  as  he  shall 
be  advised,  upon  payment  of  20«.  costs  to  the 
defendant  \_or  if  a  further  answer  is  notreguird 
say  "  without  payment  of  costs,  upon  your  peti- 
tioner amending  the  defendant's  office  copy 
thereof."] 

And  your  petitioner  shall  ever  pray,  ^^' 

3.  T6  obtain  Letter-missive. 

(Title,  &c.,  <w  in  Form  1.) 
Sheweth, 

That  your  petitioner  hath  filed  his  bill  of  com- 
plaint, in  this  honorable  Court,  against  the  said 
defendant  A.  B.  who,  being  privileged,  cannot  be  com- 
pelled by  the  ordinary  process  of  this  court  to  appea' 
to  your  petitioner's  said  bill. 

Your  petitioner,  therefore,  humbly  prays  that  * 
letter-missive  may  be  directed  to  the  said  A.  ^; 
desiring  his  (lordship)  to  appear  to  your  '^' 
tioner's  said  bill. 

And  your  petitioner  shall  ever  prafj  **' 
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^'  To  take  the  Answer  without  Oath  (or  without  Oath  or 
si^rnature\  hy  a  plaintiff, 

(Title,  &c.,  09  in  Form  1.) 
Sheweth, 

That  your  petitioner  filed  his  bill  in  this  honorable 
^ourt,  against  the  above  named  defendant  (A.  B.)  who 
^^^  appeared  thereto,  and  is  preparing  his  answer. 

That  your  petitioner  is  willing  to  take  the  same 
'Without  oath  (or  "  without  oath  or  signature,") 

Your  petitioner,  therefore,  humbly  prays  that  the 
said  defendant  (A.  B.)  may  be  at  liberty  to  put 
in  his  answer  to  your  petitioner's  bill,  without 
oath  (or  **  without  oath  and  signature.") 

And  your  petitioner  shall  ever  pray,  &c. 

5,  Fw  a  Commission  to  Examine    Witnesses,  hy  the 
Plaintiff, 

(Title,  &c.,  as  in  Form  1.) 


That  your  petitioner  filed  his  bill  in  this  honorable 
C/omi,  against  the  above  named  defendant,  who  has 
appeared  to  and  answered  the  same,  and  that  this  cause 
is  now  at  issue. 

That  your  petitioner  hath  several  material  witnesses 
to  examine  who  live  in  the  country. 

Your  petitioner,  therefore,  humbly  prays  that  he 
may  have  a  commission  for  the  examination  of 
witnesses,  and  that  the  defendant's  solicitor  may 
in  four  days  join  and  strike  commissioners'  names 
with  your  petitioner's  solicitor,  or  in  default 
thereof,  that  your  petitioner  may  have  such 
^  commission    directed    to     his     own     commis- 

sioners. 

And  your  petitioner  shall  ever  pray,  &c. 

6.  The  like  hy  a  Defendant. 
(Title,  &c.,  as  in  Form  1 .) 
8ieweth, 

That  the  plaintiff  has  fiTed  hb  bill  against  your 
B  2 
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petitioner  in  this  honorable  Ccmrt,  to  which  your  peti- 
tioner has  appeared  and  put  in  his  answer. 

That  the  plaintiff  rep]iied  to  your  petStionei's 
answer  on  the  day  of  ,  and  served  a 

subpoena  to  rejoin  on  the  ^      day  of  .  ,but 

has  not  obtained  and  served  an  order  for  a  commissioD 
to  examine  witnesses  (or  "  has  not  sued  out,"  or  "has 
not  executed  a  commission  for  the  examination  of 
witnesses.") 

That  your  petitioner  hath  several  material  wifnes^ 
to  examine,  who  live  iii'the  country. 

Your  petitioner,  therefore,  humbly  prays  that  h« 
may  be  at  liberty  to  sue  out  a  commission  for 
the  examination  of  vdtnesses,  and  that  the 
plaintiff's  solicitor  may  in  four  days  join  and 
strike  commissioners'  names  with  yoxy:  petition- 
er's solicitor,  or  in  default  thereof,  that  yonr 
petitioner  may  have  such  commission  directed  to 
his  own  commissioners. 

And  your  petitioner  shall  ever  pray,  &c. 

7.  To  Easamine  a  Witness^  de  bene  esse. 

(Title,  &c.,  as  in  Form  1 .) 

Sheweth, 

That  your  petitioner  hath  filed  his  bill,  in  this 
honorable  Court,  against  the  above  named  defendant) 
who  hath  appeared  thereto. 

That  A.  B.  of,  &c.,  a  very  material  witness  fo' 
your  petitioner  and  without  whose  evidence  your  peti' 
tioner,  as  he  is  advised,  cannot  safely  proceed  to  a  hearing 
of  this  cause,  is  upwards  of  seventy  years  of  age  (or  **|J 
in  a  very  sickly  and  infirm  state  of  health,  and  in  all 
probability  not  likely  to  live  long")  as  by  the  afiidavit 
annexed,  appears. 

Your  petitioner,  therefore,  humbly  prays  that  n® 
may  be  at  liberty  to  examine  the  said  A.  B.  »f 
bene  esse  as  a  witness  for  your  petitioner,  in  t^ 
cause  \jf  the  witness  resides  beyond  twenty  w»^ 
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/ram  London  add  *^  and  that  he  may  have  a 
commission  for  that  purpose"]]. 

And  your  petitioner  shall  ever  pray,  &c. 

S.  To  essamin&a  Witness  viv^  voce. 
(Title,  &c.,  a*  t»  ^orm  1.) 

That  this  cause  is  at  issue,  and  th&t  your  petitioner 
is  ad^nsed  that  it  will  he  necessary  for  hith'  to  prove 
certain  documents  mvd  voce  at  the  heiuring  t)f  this  cause. 
Your  petitioner,  therefore,  humhly  prays  that  he 
may  be  at  liberty  to  examine  one  or  more  wit- 
nesses vivd  voce^  at  the  hearing  of  this  cause,  to 
prove  the  spveral  documents  and  papers  herein- 
aftftr  mentioned,  tliat  is  to  say  ^here  describe  the 
documents']  saving  all  just  exceptions. 

•'And  your  petitioner  sh4U  ever  pray,  &c. 

9.  To  dissolve  the  common  Injunction, 
(Title,  &c.,  as  in  Form  1.).   r 


That  the  plaintiff  obtained  an  injunction  in  this 
^use,  for  stay  of  your  petitioner  s  proceedings  at  law, 
'intil  answer  and  other  order  to  the  contrary. 

That  your  petitioner  hath  since  put  in  his  answer 
to  the  plaintift's  bill,  and  thereby  denied  the 
whole  equity  thereof.  Your  petitioner,  there- 
fore, humhly  prays  that  the  said  injunction  may 
be  dissolved,  unless  the  plaintiff  shall  shew  unto 
this  Court  good  cause  to  the  contrary. 

And  your  petitioner  shall  ever  pray,  &c. 

10.  To  set  down  Cause  on  further  Directions  and  Costs, 

(Title,  &c.,  as  in  Form  1.) 
Sheweth, 

That  by  the  decree  made  on  the  hearing  of  this 
**^  bearing  date  the  day  of  ,  it 

^as  referred  to  the  Master  to  take  the  accounts,  and 
i^ke  the  enquiries  therein  mentioned,  and  the  considera- 
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tion  of  all  further  directions  and  of  the  costs  of  thissait 
were  reserved  until  after  the  Master  should  have  made 
his  report. 

That  Master  ,  to  whom  this  cause  was  r^ 

ferred,  made  his  report,  on  the  matters  so  referred  to  him, 
bearing  date  the  day  of  ,  which  has 

been  absolutely  confirmed  by  an  order  dated  the 
day  of 

Your  petitioner,  therefore,  humbly  prays  that  this 
cause  may  be  set  down  to  be  heard  before  your 
[Honor]  on  further  directions  and  as  to  the 
matter  of  costs  reserved  by  the  said  decree,  next 
after  the  causes,  further  directions  and  exceptions, 
already  appointed. 

And  your  petitioner  shall  ever  pray,  &e. 

11.  To  confirm  a  Report. 

(Title,  &c.,  as  in  Form  1.) 

Sheweth, 

That  by  the  decree  made  on  the  hearing  of  this 
cause,  bearing  date  the  day  of  ,  the 

Master  to  whom  this  cause  was  referred,  was  directed  to 
make  certain  enquiries,  and  to  take  certain  accounts  as 
therein  directed. 

That  in  pursuance  of  such  decree,  the  Master  has 
made  his  general  report,  bearing  date  the  day 

of  ,  which   has   been   duly  filed.     \Jf  the  de- 

fendants consent  say  "  That  the  said  defendants  are 
willing  to  consent  to  confirm  the  said  report  absolutely 
in  the  first  instance."] 

Your  petitioner,  therefore,  humbly  pra3rs  that  the 
said  report  may  be  confirmed,  unless  cause  is 
shown  to  the  contrary  within  eight  days  afte^ 
service  of  the  order  to  be  made  hereon  \If  ^ 
defendants  consent^  say  "  that  the  said  report  may 
be  confirmed  absolutely."] 

And  your  petitioner  shall  ever  pray,  &^* 
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12.  To  set  down  exceptions  to  Report. 
(Title,  &c.,  a*  in  Form  1.) 

That  the  Master  to  whom  this  cause  is  referred,  has, 
pmsuant  to  the  decree  made  on  the  hearing  of  this 
cause,  made  his  report,  hearing  date  day  of 

That  yonr  petitioner  has  filed  exceptions  to  the  said 

report,  and  paid  a  deposit  of  10/.  on  filing  the  same. 

Your  petitioner,  therefore,  humbly  prays  that  the 

said  exceptions  may  be  set  down  to  be  heard 

before  your  (Honor)  next  after  the  exceptions 

already  set  down. 

And  your  petitioner  shall  ever  pray,  &c. 

13.  For  a  Commission  to  assign  a  Guardian  and  take 
Anstcer  of  an  In/ant  Defendant, 

(Title,  &c.,  as  in  Form  1.) 
Sheweth, 

That  the  plaintiff  filed  his  bill  in  this  honorable 
pourt,  against  your  petitioner,  to  which  your  petitioner 
'^aa  appeared,  and  is  preparing  to  put  in  his  answer. 
That  your  petitioner  is  an  infant,  and   resides   at 
in  the  County  of  ,  and  is  desirous  of 

having  a  guardian  assigned  to  him,  by  whom  he  may 
*iiswer  and  defend  this  suit. 

Your  petitioner,  therefore,  humbly  prays  that  a 
commission  may  issue,  directed  to  certain  com- 
missioners, to  be  therein  named,  to  assign  your 
petitioner  a  guardian,  by  whom  he  may  answer 
the  plaintiiFs  bill,  and  defend  this  suit,  and  that 
such  guardian  so  to  be  chosen,  may  stand  as- 
signed by  this  Court. 

And  your  petitioner  shall  ever  pray,  &c. 
# 
14.  For  liherti/  to  sue  in  form^  pauperis. 

(Title,  &c.,  as  in  Form  1.) 
Sheweth, 

That  your  petitioner  filed  his  bill  in  this  honorable 
Pourt,  against  the  above  named  defendant,  seting  forth, 
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&c.,  and  piaybg  [here  state  briefly  the  purport  of  tie 
hill,] 

l^t  your  petitioner  is  not  worth  fiyb  pounds,  Va 

wearing  apparel  and  the  subject  matter  of  this  suit  ex- 

cepted, and  by  reason  of  his  poverty,  is  unable  to  pr^^Mne- 
cute  his  said  suit,  unless  he  is  admitted  to  do  so  mfn^^^md 
pauperis. 

Your  petitioner,  therefore,  humbly  prays  thal^S  lie 
may  be  at  liberty  to  prosecute  this  suit  inj^i^  ^mS 
pauperis^  and  that  Mr.  who  has  si^^ued 

this  petition,  signifying  your  petitioner's  ""MMt 
cause  of  suit,  may  be  assigned  for  his  ooucr^Lsel, 
and  that  your  petitioner  may  have  a  solicitor'  as- 
signed to  him. 

And  your  petitioner  shall  ever  pray,  S^<^- 

15.  For  liberty  to  defend  in  forma  pauperis. 

(Titie,  &c..  Of  »n  i^orm  1.) 
Sheweth, 

That  the  pkintifif  has  filed  his  bill  in  this  luHior^t^^® 
Court  against  your  petitioner,  and  has  served  your  pe*^" 
tioner  with  process  to  appear  to  and  answer  the  same* 

That  your  petitioner  is  not  worth  5/.,  his  weari«=^^ 
apparel  and  the  subject  matter  of  this  suit  excepted,  9X^^^ 
by  reason  of  his  poverty  is  unable  to  make  his  defeD^^ 
to  the  said  bill,  unless  he  is  admitted  to  do  so  vaforfr^^^ 
pauperis. 

Your  petitioner,  therefore,  humbly  prays  that  t»^ 
may  be  at  liberty  to  defend  this  suit  in  forn^^ 
pauperis^  and  that  he  may  have  a  counsel  and  ^ 
solicitor  assigned  to  him  for  that  purpose. 

And  your  petitioner  shall  ever  pray,  &<^* 

2.  NOTICES  OF  MOTION. 
1.  For  leave  to  examine  a  Witness  de  bene  esse. 

In  Chancery. 

Between  A.  B.  and  another,  plaintifi^ 
and 
C.  D.  and  others,  defendao^r 
Take  notice  that  this  honorable  Court  will  be  mov^^ 
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afore  the  Right  Honoiable  the  Lord  High  Chancellor 
3r  "  before  the  Right  Honorable  the  Master  of  the 
oik,"  or  "  V^fore  his  Honor  the  Vice  Chancellor  of 
ogland,"  or  "  Sir  James  Lewis  Knight  Bruce,"  or 
ffir  James  Wigram  "],  on  the  day  of 

next  [or  *^  instant"],  or  so  soon  after  as  counsel  can 
i  heard,  by  Mr.  of  counsel  for  the  plaintiff, 

bat  the  (plaintiff)  may  be  at  liberty  to  examine  E.  F. 
a  witness  for  him  in  this  cause,  de  bene  esse;  and  that 
I  may.  be  at  liberty  to  sue  out  a  commission  for  such 
irpose,  and  that  the  defendant  may,  within  four  days 
fccT  notice,  join  and  strike  commissioners'  names  with 
le  plaintiff,  or  in  default  thereof,  that  the  plaintiff  may 
i  at  liberty  to  sue  out  such  commission  cUrected  to  his 
vn  commissioners. 

Dated  this  day  of  184 

Yours,  &c.  G.  H. 

Plaintiff's  Solicitor, 
No.         Chancery  Lane. 
0  Mr.  I.  K.  defendant's  solicitor  or  agent. 

^2.  To  dismiss  Bill /or  want  of  Prosecution. 

(Title,  conclusion,  &c.^  as  in, Form  1.) 
That  the  plaintiff's  bill  may  stand  dismissed  out  ot 
lis  honorable  Court,  as  against  the  defendant,  for  want 
'  prosecution,  with  costs  to  be  taxed  by  one  of  the 
uring  Masters  of  this  honorable  Court.     Dated,  &c. 

3.  For  Production  ofDeeds^  8^c, 

(Title,  conclusion,  &c.,  as  in  Form  1.) 
That  the  defendant  (A.  B.),  may,  within 
lys  after  service  of  the  order  to  be  made  hereon, 
"odho^  and  leave  in  the  hands  of  the  Clerk  of  the 
ecords  and  Writs,  in  whose  division  this  suifc-ts,  the 
▼eral  deeds,  papers,  and  writings  admitted  by  his 
l^wer  in  this  cause,  and  the  schedules  thereto  to  be  in 
8  (Juaitody,  possession,  or  power;  and  that  the  plaintiff 
*y  be  at  liberty  to  inspect  and  take  copies  of  the 
[ne^  and  that  the  said  Clerk  ^f  the  Records  and 
tits  may  be  ordered  to  attend  with  the  same  before 
^  examiner,  or  at  the  execution  of  any  commission  to 
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be  iflsoed  bv  the  phintiff  for  the  ffrmmimtion  of  ^ 
1168968,  <v  at  the  heaiii^  of  this  canse.     Dated,  &c 

4.  To  Appoimt  a  ReceUer. 
(Title,  conclasoD,  &c^  as  im  Form  1.) 
That  it  may  be  refened  to  the  Master  to  a{^<nnt> 
fit  and  proper  person  to  reoeiTe  the  rents  and  piofite 
of  the  freehold  estates  in  the  pleadings  of  this  csose 
mentioned,  and  to  allow  him  a  salary  for  his  care  and 
pains,  upon  his  first  giTing  secarity  to  be  approyed  of 
by  the  3Iaster,  duly  to  account  for,  and  pay  what  he 
shall  receive ;  and  that  the  tenants  may  attorn  and  pay 
their  roits  in  anear,  and  their  growing  rents  to  sndi 
receirer,  and  that  he  may  be  at  fiberty  to  manage,  as 
weU  as  set  and  let  the  said  estates,  with  the  approbation 
of  the  said  Master,  and  that  he  may  pass  his  accounts, 
and  pay  in  his  balances  firom  time  to  time,  as  the  sud 
Master  shall  direct,  and  that  the  same  when  paid  m 
may  be  laid  out.     Dated,  &c. 

3.  AFFIDAVITS. 

1.  Of  Service  of  a  Chpy  of  a  Bill. 

In  Chanceby. 

Between  A.  B.  plaintiff, 
and 
C.  D.  and  E.  F.  defendants. 
G.  H.,  of  in  the  county  of 

oath  and  saith,  that  he  this  deponent  did,  on  the 
day  of  instant  (or  ]Bst\  personally  serve  the 

above-named  defendant  C.  D.,  at  his  (residence)  situate 
No.  Street,  in  the  county  of  ,  with 

a  true  copy  of  the  record  of  the  bill  filed  in  this  cau* 
on  the  day  of  last  (or  instant),  omit- 

ting the  interrogating  part  thereof,  and  that  previous  to 
such  service  he  this  deponent  examined  the  said  copy 
so  served  as  aforesaid  with  the  record  of  the  said  bill  at 
the  Record  and  Writ  Clerk's  Office,  and  found  the 
same  to  be  correct.  And  this  deponent  further  saithj 
that  the  said  defendant  C.  D.  is  above  the  age  oi 
twenty-one  years,  and  that  as  against  such  defendant 
no  account,  payment,  conveyance,  or  other  direct  ^ 
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lief  18  sought  by  the  said  bill,  and  that  the  said  bill 
does  not,  as  against  him  the  said  defendant  CD.,  pray 
a  subpoena  to  appear  and  answer,  but  prays  that  he 
iDftJ,  upon  being  served  with  a  copy  of  such  bill,  be 
bound  by  all  the  proceedings  in  the  cause. 

{Sworn  at  the  public  office,  Southampton 
Buildings,  in  the  county  of  Middlesex, 
this  day  of  ,184       , 

before  me. 
{Sworn  at  the  Chancery  Affidavit  Office, 
Symonds'  Inn,  in  the  county  of  Mid- 
dlesex, this  day  of  , 
184    ,  before  me. 
i  Sworn  at  the  Record  and  Writ  Clerk  *s 
J      Office,  Chancery  Lane,  in  the  county  of 
Middlesex,  this              day  of  , 
184     ,  before  me. 
Sworn  at                  ,   in  the  county  of 
of                     ,  this                     day  of 
,184     ,  before  me. 

2.  To  support  Application  for  Leave  to  Amend  Bill, 

(Title,  Jurat,  &c.,  as  in  Form  1.) 
That  the  draft  of  the  intended  amendments  has  been 
^tled,  approved,  and  signed  by  counsel;  and  that  such 
amendments  are  not  intended  to  be  made  for  the  pur- 
pose of  delay  or  vexation,  but  because  the  same  are 
^^nsidered  to  be  material  to  the  case  of  the  plaintiff. 
Uf  the  bill  is  amended  after  replication^  the  affidavit 
*^ould  add,  "  and  that  the  matter  of  the  proposed 
^endment  could  not  with  reasonable  diligence  have 
been  sooner  introduced  into  the  bill."] 

3.  Of  Service  of  a  Subpcma  to  Appear. 

(Title,  Jurat,  &c.,  as  in  Form  1.) 

That  he  this  deponent,  did,  on  the  day  of 

instant  (or  last),  personally  serve  the  above- 

J^med  defendant  (A.B.)  with  a  subpoena  to  appear  and 

*>»8wer,  issuing  out  of,  and  under  the  seal  of  this  ho- 

"lorable  Court,  by  delivering  to  and  leaving  with  the 
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said  defendant  at  his  (dwelling-honse)  situate  at 
in  the  county  of  a  true  copy  of  the  said  sub- 

poena, and  of  the  indorsement  thereon,  and,  at  the  same 
time  produced  to  the  said  defendant  the  original  sub- 
poena, \Jf  served  othencise  than  personally^  state  the 
particular  mode  of  service^  as  "  by  delivering  to,  and 
leaving  with,  the  (servant)  of  the  said  defendant,  at  bis 
(dwelhng-bouse)  situate  in  the  county  of 

a  true  copy  of  the  said  subpoena  and  of  the  endorse- 
ment thereon,  and  at  the  same  time  producing  to  him 
(or  her)  the  said  original  subpoena,"]  by  which  said 
subpoena  the  said  defendant  was  commanded  to  cause 
an  appearance  to  be  entered  for  him,  in  this  Honorable 
Court,  to  a  bill  filed  against  him,  by  the  above-named 
plaintiff,  within  days  after  the  service  of  tbe 

said  subpoena  on  him  the  said  defendant,  exclusive  of 
the  day  of  such  service. 

[If  the  affidavit  is  made  for  the  purpose  of  supporting 
an  application  for  leave  to  enter  an  appearance  for  the 
defendant  by  default^  add  *'  And  this  deponent  furtber 
saith  that  at  the  foot  of  the  said  subpo&na  and  of  the 
copy  so  served  was  contained  a  memorandum  in  the 
words  following,  "  Appearances  are  to  be  entered  at  the 
Record  and  Writ  Clerk's  Ofl&ce,  in  Chancery  Lane, 
London ;  and  if  you  do  not  cause  your  appearance  to  be 
entered  within  the  time  limited  by  the  above  writ,  tbe 
plaintiff  will  be  at  liberty  to  enter  an  appearance  for 
you  ;  and  you  will  be  subject  to  an  attachment  and  the 
other  consequences  of  not  answering  the  plaintiff's  bill* 
if  you  do  not  put  in  your  answer  thereto  within  the 
time  limited  by  the  general  orders  of  the  Court  for  that 
purpose."] 

4.  Of  the  Service  of  an  Order, 

(Title,  Jurat,  &c.,  as  in  Form  1.) 

That  he  this  deponent  did,  on  the  day  of 

last  (or  instant),  personally  serve  Mr.  A.  Bm 

who  acts  as  the  solicitor  (or  agent)  for  the  above-named 

plaintiff  (or  defendant)  in  this  cause,  as  this  deponent 
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l«  been  informed  and  believes,  with  an  order  made  in 
lis  cause  by  the  Bight  Honorable  the  Lord  High 
hancellor  (or  "  the  Master  of  the  Eolls,"  or  by  "  his 
[onor  the  Vice-Chancellor  of  England,"  or  m  the  case 
«y  be)  bearing  date  the  day  whereby 

was  ordered,  [here  state  the  ordering  part  of  the  order. 
-If  the  service  teas  not  personally^  add  "  by  delivering 
»,  and  leaving  with  the  (clerk)  of  the  said  Mr.  A.  B., 
.  his  office,  No.  Chancery  Lane,  in  the  County 

'  Middlesex,  a  true  copy  of  the  said  order,  and  at  the 
.me  time  shewing  him  the  said  original  order  duly 
issed  and  entered/'] 

5.  To  obtain  an  Order  to  take  Bill  pro  Confesso. 

(Title,  Jurat,  &c.,  as  in  Form  1.) 
That  a  writ  of  subpoena  was  issued  in  this  cause  on 
le  day  of  last  (or  instant),  returnable 

1  days,  and  that  upon  inquiry  at  the  defend- 

it's  usual  place  of  abode,  situate  No.  Street, 

L  the  county  of  the  said  defendant  is  not  to  be 

»and,  so  as  to  bo  served  with  such  process,  but  is,  as 
lis  deponent  is  informed  and  verily  believes,  gone  out 
?  the  realm,  or  otherwise  absconded  to  avoid  being 
ttved  therewith.  And  this  deponent  further  saith  that 
le  said  defendant  hath  been  in  England  within  two 
ears  next  before  the  issuing  of  the  said  subpoena. 

6.  Of  Service  of  a  Subpoena  to  hear  Judgment, 

(Title,  Jurat,  &c.,  <w  in  Form,  1.) 
That  he  this  deponent  did,  on  the  day  of 

serve  Mr.  who  acts  as  'the  solicitor 

3r  the  above-named  defendant  CD.  in  this  cause,  as 
his  deponent  is  informed  and  believes,  with  a  subpoena, 
Bsuing  out  of  and  under  the  seal  of  this  Honorable 
^urt,  by  which  said  subpoena  the  said  defendant  C.  D. 
^  commanded  to  appear  before  the  Right  Honorable 
^0  Lord  High  Chancellor  [or  "  the  Master  of  the 
^Us/'  or  "  his  Honor  the  Vice-Chancellor  of  England," 
''  «#  the  case  may  be]  on  the  day  of 
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or  whenever  thereafter  this  cause  should  come  on  fot 
hearing,  then  and  there  to  receive  and  ahide  by  &-«acli 
judgment  and  decree,  as  should  then  or  thereafter"  J^ 
made  and  pronounced ;  by  delivering  to,  and  -lea^^  ing 
with  the  clerk  of  the  said  Mr.  at  his  office^  si- 

tuate a  true  copy  of  the  said  subpoena,  an^3i  of 

the  endorsement  thereon,  and  at  the  same  time  |^=)io- 
ducing  to  him  the  said  original  subpoena. 


7.  Of  Service  of  Copy  of  a  Decree^  and  of  Defau 

(Title,  Jurat,  &c.,  as  in  Form  1.) 
That  he   this  deponent  did,  on  the  da^^^  of 

last  (or  instant),  personally  serve  (the  ab^^ve- 
named  defendant  A.  B.)  with  a  true  copy  of  an  o^^rder 
(or  decree)  made  in  this  cause  by  the  Bight  HonoE^ — aWe 
the  Lord  High  Chancellor  [or  as  the  case  may  be],  b^^^ear- 
ing  date  the  day  of  ,  whereby  it        wm 

ordered  [here  recite  shortly  the  mandatory  part  o;^^  ihi 
order^^  upon  which  copy  so  served  as  aforesaid  wa^^  in- 
dorsed  a  memorandum  in  the  words  following;        ^*If 
you  the  within-named  (A.  B.)  neglect  to   ol^y        this 
order  (or  decree)  by  the  time  therein  limited,  you       ^^ 
be  liable  to  be  arrested  under  a  writ  of  attachment  is^^ued 
out  of  the  High  Court  of  Chancery,  or  by  the  Serg^^wt- 
at-Arms  attending  the  same  Court,  and  also  be  l^^hle 
to  have  your  estate  sequestered  for  the  purpose  of  c^om- 
pelling  you  to  obey  the  same  order  (or  decree)."     ^nd 
this  deponent  further  saith  that  at  the  time  of  ser'ving 
such  copy,  as  aforesaid,  he  this  deponent  did  produce 
and  shew  to  (the  said  defendant  A.  B.)  the  said  origi°f^ 
order  (or  decree)  duly  passed  and  entered.     And    ^^j^ 
deponent  further  maketh  oath  and  saith  that  (the   Baid 
defendant  A.  B.)  hath  not  [here  a^ain  recite  the  manda- 
tory part  of  the  order]^  but  hath  wholly  refused  or 
neglected  to  obey  the  said  order  (or  decree)  according  ^ 
the  exigency  thereof. 
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^.  Thai  the  Plaintiff  hoa  not  Deed  in  his  po99esnon, 

(Title,  jurat,  &c.,  as  in  Form  1.) 
That  he  hath  not  now,  nor  to  the  best  of  his  know- 
^^ge,  remembrance,  and  belief,  ever  had  in  his  custody, 
Ossession  or  power,  the  indenture  bearing  date  the 
day  of  ,  and  made  between,  &c.,  and  which 

>  mentioned  in  this  deponent's  bill,  filed  in  this  honor- 
ble  Court,  against  the  said  defendants;  nor  does  he 
oow  where  uie  said  indenture  now  is,  unless  it  is  in 
xe  custody,  possession,  or  power  of  the  said  defendants, 
r  one  of  them. 

9.  To  support  Application  to  Extend  the  Common 
injunction  to  Trial. 

(Title,  jurat,  &c.,  as  in  Form  1.) 
That  he  cannot,  as  he  is  advised  and  verily  believes, 
(fely  proceed  to  the  trial  of  the  action,  in  the  pleadings 
I  this  cause  mentioned,  until  the  defendant  shall  have 
ut  in  his  answer  to  the  'bill  filed  by  this  deponent  in 
bis  cause;  and  that  he,  this  deponent,  expects  and 
dieves,  that  the  answer  of  the  said  defendant  will 
sntain  a  disclosure  and  discovery,  which,  with  other 
vidence  to  be  adduced  in  the  said  action,  will  enable 
bis  deponent  to  make  a  good  defence  at  law  to  the 
ud  action. 

10.  Of  the  Service  of  a  Notice  of  Motion, 

(Title,  jurat,  &c.,  as  in  Form  1.) 
That  he  this  deponent  did,  on  the  day  of 

Qstant  (or  last)  serve  Mr.  who  acts  as  the  solicitor 

or  the  plaintiff  (or  defendant,  as  the  case  may  he)  in 
his  cause,  as  this  deponent  is  informed  and  believes,, 
vith  a  notice  in  writing  in  this  cause,  purporting  that 
his  honorable  Court  would  be  moved,  &c.  \1iere  copy 
he  notice  in  the  past  tense\  by  delivering  to,  and  leaving 
'vith  the  (clerk)  of  the  said  Mr.  ,  at  his  office,  situ- 
ated No.  ,  in  the  county  of  ,  a  true  copy  of 
^ch  notice. 
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11.  Of  the  Service  of  a  Petition. 

(Title,  jurat,  &c.  a«  in  Form  1.) 
That  he  this  deponent  did,  on  the  day  of 

instant  (or  last),  serve  Mr.  ,  who  acts  as  the  soE- 

citor  for  the  plaintiff  (or  defendant)  in  this  cause,  as 
this  deponent  is  informed  and  believes,  with  a  petitioa 
preferred  unto  the  Eight  Honorable  the  Lord  Hi^h 
Chancellor  [or  as  the  case  may  be]  on  behalf  of  the  said 
(plaintiff  or  defendant)  with  his  lordship's  (or  his 
honor  s)  order  thereon,  dated  the  day  of  > 

whereby  it  was  ordered,  that  all  parties  concerned 
should  attend  his  lordship  (or  honor)  thereon,  on  the 
then  next  day  of  petitions,  and  that  notice  thereof 
should  be  given  forthwith,  by  delivering  to  and  leaving 
with  the  (clerk)  of  the  said  Mr.  ,  at  his  oSifX, 

situate  ,  in  the  county  of  ,  a  true  copy  of 

the  said  petition  and  order,  and  at  the  same  time  shew- 
ing him  the  said  original  petition,  with  bis  lordship's  (or 
honor's)  order  thereon  as  aforesaid. 

12.  In  support  of  a  Crediton^s  Char^. 

(Title,  jurat,  &c.,  a*  in  Form  1.) 
That  A.  B.,  late  of        ,  in  the  county  of  > 

deceased,  the  testator  in  the  pleadings  of  this  cause 
named,  was  in  his  lifetime,  and  at  the  time  of  his  death, 
and  l^is  estate  still  is,  justly  and  truly  indebted  to.  this 
deponent  in  the  sum  of  £  ,  for  goods'  sold  vA 

delivered  by  this  deponent  to  the  said.  A.  6.,  injus  ^ 
time  (and  at  his  request);  and  this  deponent  rarther 
saith,  that  the  paper  writing  hereunto  ann.exi^d,  ma]Ked; 
(A)  contains  a  true  and  just  particular  of  the  saa^  fli^ 
count,  and  that  the  prices  therein  charged  are' fair iM 
rea^ionable,  and  such  as  are  usual,  or  'customary,  ir^'tt^ 
same  trade  or  business;  and  this  deponent  futthcr 
saith,  that  neither  he  this  deponent,  nbir  any  peipoh  or 
persons  by  his  order,  or  to  liis  knowledge  or-  bellpt  or 
for  his  use,  hath  or  have  received  the  Said  sum  c/l£ 
or  any  pjwt  thej^stP^.  oi  any  security  or  satisfaction  ftff 
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same,  or  any  part  thereof,  but  that  the  whole  of  the 
I  sum  of  £  ,  still  remains  justly  due  and  owing 

his  deponent  on  the  said  account* 

13.  To  support  Application  to  Site  or  Defend  in 
formd  pauperis. 

(Title,  jurat,  &c.,  as  in  Form  1.) 
liat  he  this  deponent  is  not  worth  £5,  after  pa3rment 
is  just  debts,  and  his  wearing  apparel  and  the  sub- 
matter  of  this  suit  excepted. 


4.  WRITS  AND  PRAECIPES. 

1.  Subpoena  to  Appear  and  Answer. 

ctoria,  by  the  grace  of  God  of  the  United  Kingdom  of 
.t  Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 
L  B.,  C.  D.,  and  E.  F.,  greeting :  We  command  you 
ad  every  of  you,"  where  more  than  one  defendant'] 
within  [four  days^  if  a  town  cause^  or  eight  days  ^ 
vntry  cause]  dayB  after  the  service  of  this  writ  on  you, 
isive  of  the  day  of  such  service,  laying  all  other  mat- 
and  excuses  aside,  you  do  cause  an  appearance  to 
itered  for  you  in  our  High  Court  of  Chancery,  to  a 
or  as  the  case  may  be,  '*  information "  or  ^'  to  an 
ided  bill"  or  "information,"  or  "of  revivor,"  or 
ivor  and  supplement,"  or  "supplemental  bill"] 
against  you  by  G.  H.  ("  and  others,"  or  "another") 
;hat  you  do  answer  concerning  such  things  as  shall 

and  there  be  alleged  against  you,  and  observe 
i  our  said  Court  shall  direct  in  this  behalf,  upon 
of  an  attachment  issuing  against  your  person,  and 

other  process  for  contempt,  as  the  Court  shall 
d.     Witness  ourself  at  Westminster,  the         day  of 
,  in  the  year  of  our  reign. 

Devon. 

ppearances  are  to  be  entered  at  the  Record  and 
t  Clerk's  oflGice,  in  Chancery  lane,  London  ;  and  if 
do  not  cause  your  appearance  to  be  entered  within 
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the  time  limited  by  the  above  writ,  the  plsdntiff  will  be 
at  liberty  to  enter  an  appearance  for  you ;  and  you  ^ 
be  subject  to  an  attachment  and  the  other  consequenoffl 
of  not  answering  the  plaintiff's  bill,  if  you  do  not  pat  in 
your  answer  thereto,  within  the  time  limited  by  the 
general  orders  of  the  Court  for  that  purpose. 

2.  Suhpana  to  Rejoin. 
Victoria,  &c.  (cis  in  Form  1.) 

To  A.  B.,  C.  D.  and  E.  F.  greeting:  We  command 
you  (and  every  of  you),  that  immediately  after  the 
service  of  this  writ,  you  do  apppear  in  our  High  Court 
of  Chancery,  then  and  there  to  rejoin  and  job  in 
commission,  if  thereunto  required,  in  a  certain  canw 
there  depending,  wherein  G.  H.  ("  and  others,"  or 
"  another")  are  plaintiffs,  and  I.  K»  ("  and  others,"  or 
"  another")  are  defendants.     Witness,  &c.     Devon. 

3.  Subpoena  ad  test  and  duces  tecum. 
Victoria,  &c.  (as  in  Form  1*) 

To  A.  B.  C.  D.  and  E.  F.  greeting :  We  command 
you  (and  every  of  you),  that  laying  all  other  matters 
aside,  and  notwithstanding  any  excuse,  you  personallf 
be  and  appear  before  Mr.  ,  one  of  the  examiners  of 

vritnesses  in  our  High  Court  of  Chancery,  at  his  office 
in  Rolls  Yard,  Chancery  Lane,  London,  at  such  times  as 
the  bearer  hereof  shall  by  notice  in  writing  appoint  [or 
^^  before  and  others,  commissioners  appointed  for  the 
examination  of  witnesses  in  our  Chancery,  at  such 
times  and  places  as  the  bearer  hereof  shall  by  notice  in 
vmting  appoint"),  to  testify  the  truth  according  to  yonr 
knov^ledge,  in  a  certain  cause  depending  in  our  said 
Court  of  Chancery,  wherein  G.  H.  (and  "  others,**  or 
another")  are  plaintiffs,  and  I.  K.  (and  "  others,"  or 
another")  are  defendants,  on  the  part  of  the  plaintift 
(or  defendant)  \in  case  of  subpoena  duces  tecum  add^ "  and 
that  you  then  and  there  bring  with  you  and  produce, 
&c.].     And  hereof  fail  not  at  you*  peril.    Witness,  &c. 

Devon. 
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4.  Supcma  to  testify  VWSL  Voce. 

Victoria,  &c.  {as  in  Form  1.) 

To  A.  B.,  C.  D.  and  E.  F.  greeting :  We  command 
Ton  (and  every  of  you),  that  kying  all  other  matters 
^de,  and  notwithstanding  any  excuse,  you  personally 
!>e  and  appear  before  our  Lord  High  Chancellor,  (or 
'before  his  honor  the  Master  of  the  Rolls,"  or  "the 
^ice  Chancellor,"  or  *'  before  ,  one  of  the  Masters 

)f  our  High  Court  of  Chancery,"  or  "  before  and 
,  commissioners  named  in  a  commission  issued  to 
•hem  for  that  purpose"),  at  such  time  and  place  as  the 
>earer  hereof  shaU  by  notice  in  writing  appoint,  to 
estify  the  truth  according  to  your  knowledge,  in  a 
certain  suit  now  depending  in  our  High  Court  of 
Chancery,  wherein  G.  H.  (and  "  others,"  or  *'  another") 
tie  plaintiffs,  and  I.  K.  (and  "  others,"  or  "  another") 
kre  defendants,  on  the  part  of  the  plaintiff,  (or  defendant) 
in  case  of  subpoena  duces  tecum  add^  "  and  that  you 
hen  and  there  bring  with  you  and  produce,"  &c.]  And 
tereof  fail  not  at  your  perU.     Witness,  &c. 

Devon. 

5.  Subpoena  to  hear  Judgm£nU 

Victoria,  &c.  {as  in  Form  1.) 

To  A.  B.,  C.  D.  and  E.  F.  greeting  :  We  conmiand 
ron  (and  every  of  you),  that  yoa  appear  hefiure  oar 
[lord  High  ChanceUor  (or  "  befm  Ui  honor  the  MMte 
)f  the  Rolls,"  or  "  before  his  honor  the  Vice  Chanod- 
or,"  Of  the  cause  may  be  set  dovm\  on  the  day  of 
lext,  or  whenever,  thereafter,  a  certain  cause  now  de- 
;>ending  in  our  High  Court  of  Chancery,  wherein  G.  H. 
[and  "  others,"  or  "  another")  are  plaintiffs,  and  I.  K. 
[and  "others,"  or  "another")  are  defendants,  shall 
lioine  on  for  hearing,  then  and  there  to  receive  and 
Aide  by  such  judgment  and  4ccree  as  shall  then  or 
^hereafter  be  made  and  pronounced,  upon  pain  of  judg- 
'Jaent  being  pronounoed  against  you  by  default.  Wit- 
J^  &c.  Devon. 


20  APPENDIX. 

6.  Subpcenafor  Costs. 

Victoria,  &c.  {as  in  Form  1.) 

To  A.  B.,  C.  D.  and  E.  F.  greeting :  We  command 
you  (and  every  of  you,)  that  you  pay,  or  cause  to  be 
paid,  immediately  after  the  service  of  this  writ,  to 

,  or  the  bearer  of  these  presents  £, 
costs,  by  our  Court  of  Chancery  adjudged  to  be  pud  by 
you  to  the  said  ,  under  pain  of  an  attacbmeat 

issuing  against  your  person,  and  such  process  for  con- 
tempt as  the  Court  shall  award  in  default  of  such  pay- 
ment.    Witness,  &c. 

Devon. 

7.  PrcBcipe  for  the  foregoing  Writs. 
Subpoena  for  A.  B.,  C.  D.  and  E.  F.  to  appear  vA 
answer  (or  to  "rejoin,"  or  "to  testify,"  or  "to  testify 
vivd  voce"  or  "to  hear  judgment,"  or  "  for  costs,"  fl»^ 
ease  may  he)  returnable  ,  between  G.  H.  and 

others,  plainti£fs,  and  I.  K.  and  others,  defendants. 
L.  M.  No.         ,  Chancery  Lane, 
day  of  184    . 

8.   Writ  of  Fieri  Fadas^  on  a  Decree  or  Order  oftk^ 
Court  of  Chancer^/ for  Payment  of  Money. 

Victoria,  &c.  (as  in  Form  l.J 

To  the  Sheriff  of       .      greeting  :  We  command  jrou 

^th^i^jfl^tbQ  gQod»«lti&^       of  C.  Dnn  your  bailiwick 

'«fa»lHHV4ite^^  of  £,     which  lately  befoie 

uft  m  our  BigfiTv/ourt  of  Chancery  in  a  certain  cause,  or 

certain  causes  {as  the  case  may  he)  wherein  A.  B.  ia 

plaintiff,  and  C.  D.  is  defendant,  or,  in  a  certain  matter 

there  depending,  intituled,  "  In  the  matter  of  E.  F. 

(a*  the  case  may  he\  by  a  decree,  or  order  {as  iks'cass 

may  he)  of  our  said  Court,  bearing  date  the        day  of 

was  decreed  or  ordered   {as  the  case  may  ^)  to  be 

paid  by  the  said  C.  D.  \0  A.  B.     And  that  of  the  gooda 

and  chattels  of  the  said  C.  D.  in  your  bailiwick  yon 

further  cause  to  be  made  inteiestmpon  the  daid  snm  of 

£        9  at  the  rate  of  £4  per  centum  per  annum,  &om 
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day  of  •  [TAe  day  on  which  the  decree  or 
r  was  made»2  And  that  you  have  that  money  and 
■est  before  ns,  in  our  said  Court  immediately  after 
execution  hereof  to  be  paid  to  the  said  A.  B.  in 
oanoe  of  the  said  decree,  or  order  {as  the  case  may  be). 
that  you  do  all  such  things  as  by  the  statute  passed 
0  second  year  of  bur  reign,  you  are  authorized  and 
(red  to  do  in  this  behalf :  and  in  what  manner  you 
have  executed  this  our  writ,  make  appear  to  us  in 
Baid  Court  immediately  after  the  execution  thereof, 
have  there  then  this  writ.    Witness,  &c. 

Vrii  of  Fieri  Facias^  on  a  Decree  or  (h^der  of  the 
mrt  of  Chancery  for  Payment  of  Money  and 
\Urest, 

!ORiA,  &c.  (as  in  Form  1.) 

To  the  Sheriff  of  greeting  :  We  command  you 
of  the  goods  and  chattels  of  C.  D.  in  your  baili- 
:  you  cause  to  be  made  the  sum  of  £  ,  and  also 
est  thereon,  at  the  rate  of  £4  per  centum  per  annum, 
the  day  of  [JThe  day  mentioned  in  the 

'Q  which  said  «um  of  money  and  interest  were  lately 
:e  us  in  our  High  Court  of  Chancery,  in  a  certain 
3,  or  certain  causes  (a*  the  case  may  be),  wherein 
(•  is  plaintiff,  and  C.  D.  is  defendant,  or  in  a  certain 
er  there  depending,  intituled,  *'In  the  matter  of 
'.'•  (as  the  case  may  be)  by  a  decree  or  order  (<w  the 
may  be)  of  our  said  Court,  bearing  date  the  day 
,  decreed  or  ordered  (as  the  case  may  be)  to  be  paid 
lie  said  CD.  to  A.  B.  and  that  you  have  that 
3y  and  interest  before  us,  in  our  said  Court  immedi- 
'  after  the  execution  hereof,  to  be  paid  to  the  said 
\,  in  pursuance  of  the  said  decree  or  order  (a>s  the 
may  be).  And  that  you  do  all  such  things  as  by 
statute  passed  in  the  second  year  of  our  reign,  you 
authorized  and  required  to  do  in  this  behalf,  and  in 
t  manner  you  shall  have  executed  this  our  writ, 
B  appear  to  us  in  our  said  Court  immediately  after 
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the  execution  thereof.     And  have  there  then  this  writ. 
Witness,  &c. 

10.   Writ  of  Fieri  Facias^  on  a  Decree  or  Order  ofik 
Court  of  Chancery  for  Payment  of  Money  and  CosU> 

Victoria,  &c.  (as  in  Form  1). 

To  the  Sheriff  of  greeting :  We  commaDd  you 

that  of  the  goods  and  chattels  of  C.  D.  in  your  hailiwick 
you  cause  to  he  made  the  sum  of  £  ,  which  said  sum 
of  money  was  lately  hefore  us  in  our  High  Court  of 
Chancery,  in  a  certain  cause,  or  certain  causes  (as  the 
case  may  be)  wherein  A.  B.  is  plaintiff,  and  C.  D.  is 
defendant,  or  in  a  certain  matter  there  depending,  in- 
tituled, "  In  the  matter  of  E.  F."  (as  the  case  may  U) 
by  a  decree  or  order  (a*  the  case  may  be)  of  our  said 
Court,  bearing  date  the  day  of         ,  decreed  or  or- 

dered (as  the  case  may  be)  to  be  paid  by  the  said  C.  D. 
to  A.  B.  together  with  certain  costs  in  the  said  order 
mentioned,  and  which  costs  have  been  taxed  and  allowed 
by  G.  H.  esquire,  one  of  the  Masters  of  our  said  Court 
at  the  sum  of  £  ,  as  appears  by  the  certificate  of  the 
said  Master,  dated  the  day  of         ,  and  that  of  the 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick 
you  further  cause  to  be  made  the  said  sum  of  f 
[the  costs]^  together  with  interest  at  the  rate  of  £4  per 
centum  per  annum  on  the  said  sum  of  £  ^the  mmy\ 
from  the  day  of  [the  date  of  the  order^^  and  on 
the  said  sum  of  £  [the  costs']^  from  the  day  of 
{the  date  of  the  Mobster's  certificate^^  and  that  you 
have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof  to  be  paid  to  the 
said  A.  B.  in  pursuance  of  the  said  decree  or  order,  («* 
the  case  may  be).  And  that  you  do  all  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign,  you 
are  authorized  and  required  to  do  in  this  behalf,  and  in 
what  manner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  said  Court  immediately  after  the 
execution  thereof.  And  have  there  then  this  writ* 
Witness,  &c. 
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^'«  Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the 
Court  of  Chancery  for  Payment  of  Money^  Interest^ 
and  Costs. 

^icroBiA,  &c.,  (as  in  Form  1.) 

To  the  SheriiF  of  greeting  :    "We  command 

^ou  that  of  the  goods  and  chattels  of  C.  D.  in  your 
>ailiwick  you  cause  to  be  made  the  sum  of  £  ,  and 
Ifio  interest  thereon  at  the  rate  of  £4  per  centum  per 
Qnnm,  from  the  day  of  ,  \jhe  day  men- 

kmed  in  the  order~\  which  said  sum  of  money  and  in- 
arest  were  lately  before  us  in  our  High  Court  of  Chan- 
Biy,  in  a  certain  cause,  or  certain  causes  {as  the  case 
lay  he)  wherein  A.  B.  is  plaintiff,  and  C.  D.  is  de- 
mdant,  or  in  a  certain  matter  there  depending,  intituled, 
•  In  the  matter  of  E.  F."  {as  the  case  may  he)  by  a 
«cree  or  order  {as  the  case  m^y  he)  of  our  said  Court, 
taring  date  the  day  of  ,  decreed  or 

idered  {as  the  case  mxiy  he)  to  be  paid  by  the  said 
\  D.  to  A.  B.  together  with  certain  costs  in  the  said 
kider  mentioned,  and  which  costs  have  been  taxed  and 
•llowed  by  G,  H.  esquire,  one  of  the  Masters  of  our 
iaid  Court,  at  the  sum  of  £  ,  as  appears  by  the 
•ertificate  of  the  said  Master,  dated   the  day 

^f  ,  and  that  of  the  goods  and  chattels  of  the 

mid  CD.  in  your  bailiwick  you  further  cause  to  be 
Hade  the  said  sum  of  ,   together  with  interest 

-hereon,  at  the  rate  aforesaid,  from  the  day  of 

[the  date  of  the  Master's  certificate  of  taxa- 
Hon\  and  that  you  have  that  money  and  interest  before 
OS,  in  our  said  Court  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the 
said  decree  or  order,  {as  the  case  may  he).  And  that 
you  do  all  such  things  as  by  the  statute  passed  in  the 
Becond  year  of  our  reign,  you  are  authorized  and  re- 
^^uired  to  do  in  this  behalf,  and  in  what  manner  you 
diall  have  executed  this  our  writ,  make  appear  to  us,  in 

OUT  said  Court  immediately  after  the  execution  thereof. 

And  have  there  then  this  writ.     Witness,  &c. 


24  APPENDIX. 

12.  Writ  of  Fieri  FaciaSy  on  a  Decree  or  Order  ofik 

Court  of  Chancery  for  Payment  of  Costs* 

Victoria,  &c.,  (as  inFot^n  1.) 

To  the  Sheriff  of  greeting :  We  command 

you  that  of  the  goods  and  chattels  of  C.  D.  in  youi 
bailiwick,  you  cause  to  be  made  the  sum  of  £  ) 

for  certain  costs  which  were  lately  before  us  in  our  Higb 
Court  of  Chancery,  in  a  certain  cause,  or  certain  causes, 
(as  the  case  may  he\  wherein  A.  B.  is  plaintiff,  vA 
C.  D.  is  defendant,  or  in  a  certain  matter  there  depend- 
ing, intituled,  "In  the  matter  of  E.F."  {as  the  am 
may  he)  by  a  decree  or  order  {as  the  case  may  he)  of 
our  said  Court,  bearing  date  the  day  of 

decreed  or  ordered  {as  the  ease  may  ^)  to  be  paid  by 
the  said  C.  D.  to  A.  B.,  and  which  costs  have  been 
taxed  and  allowed  by  G.  H.,  esquire,  one  of  the  Masters 
of  our  said  Court,  at  the  said  sum  £  ,  as  appears  by 
the  certificate  of  the  said  Master,  dated  the  day 

of  •     And  that  of  the  goods  and  chattels  of  the 

said  C.  D,  in  your  bailiwick,  you  further  cause  to  be 
made  interest  on  the  said  sum  of  £  ,  at  the  rate  of 

£4  per  centum  per  annum  from  the  day  of  ? 

[the  date  of  the ^  Master* s  certi/lcate]  and  that  you  'have 
that  money  and  interest  before  us,  in  our  said  Court, 
immediately  after  the  execution  hereof  to  be  paid  to  the 
said  A.  B.  in  pursuance  of  the  said  decree  or  order  ((U 
the  case  may  he).  And  that  you  do  all  such  things,  as 
by  the  statute  passed  in  the  2d  year  of  our  reign,  you 
are  authorized  and  required  to  do  in  this  behalf.  And 
in  what  manner  you  shall  have  executed  this  our  writ, 
make  appear  to  us  in  our  said  Court  immediately  after 
the  execution  thereof.  And  have  there  then  this  writ. 
Witness,  &c. 

1 3.  Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of 
Chancery y  for  Payment  of  Money ^  or  Mcmey  a»w 
Interest, 

ViCTORiii,  &c.  {as  in  Form  1.) 
To  the  Sheriff  of  ,  greeting  :    Whereas,  lately 
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High  Court  of  Chanoeiy,  in  a  certain  canse  or 

causes  (at  the  cote  may  he)  there  depending, 

a  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and 

are  defendants,  or  in  a  certain  matter  there  de- 

l^  intituled,  ^*  Li  the  matter  of  £.  F."  {at  the  case 

)  by  a  decree  or  order  (m  the  case  may  be)  of  our 

>urt,  made  in  the  said  cause  or  matter  (a$  the  case 

),  and  bearing  date  the  day  of  ,  it  was 

and  ordered,  or  ordered  (m  the  ease  may  be)  that 

I  0.  D.  should  pay  unto  A.  B.  the  sum  of  £ 

rest  be  given  by  the  order ^  say  "  together  with 

thereon,  after  the  rate  of  £4  per  centum  per 

from  the         day  of        "),  and  afterwards,  the 

B.  came  into  our  said  Court  of  Chancery,  and 

ig  to  the  form  of  the  statute  in  such  case  made 

ovided,  chose  to  be  delivered  to  him,  her,  or 

%s  the  case  may  be)  all  the  goods  and  chattels  of 

I  C.  D.  in  your  bailiwick,  except  his  oxen  and 

>f  the  plough;  and  also  such  lands,  tenements, 

s,  tithes,   rents,   and    hereditaments,  including 

And  hereditaments,  of  copyhold  or   customary 

in  your  bailiwick,  as  the  said  C.  D.,  or  any  one 

for  him,  was  seised  or  possessed  of  on  the 

,  in  the  year  of  our  Lord  *,  [the  day  on 

he  decree  or  order  was  made^]  or  at  any  time 
rds  or  over  which  the  said  C.  D.  on  the  said 
y  of  [the  day  on  which  the  decree  or  order 

de\  or  at  any  time  afterwards  bad  any  disposing 
which  he  might,  without  the  assent  of  any  other 
exercise  for  his  own  benefit,  to  hold  to  him  the 
>ds  and  chattels  as  his  proper  goods  and  chattels, 
bold  the  said  lands,  tenements,  rectories,  tithes, 
ad  hereditaments  respectively,  according  to  the 
kud  tenure  thereof,  to  him  and  to  his  assigns  until 
.  sum  of  £  ,  together  with  interest  thereon, 

'ate  of  £4  per  centum  per  annum,  from  the  said 
Y  of  [if  the  order  he  for  money  and  interest^ 

mentioned  in  the  order.     If  for  money  only^  the 
which  the  decree  or  order  was  made]^  shall  have 
c 
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been  levied.    Therefore  we  command  you  that  without 
delay  you  cause  to  be  delivered  to  the  said  A.  B.  hy  a 
reasonable  price  and  extent,  all  the  goods  and  chattel? 
of  the  said  C.  D.,  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough ;  and  also  all  such  lands,  tene- 
ments, rectories,  tithes,  rents,   and  hereditaments,  in- 
cluding lands  and  hereditaments  of  copyhold  and  cim- 
tomary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or 
any  person  in  trust  for  him  was  seised  or  possessed  of 
on  the  said        day  of  [the  day  on  whieh  thedecne 

or  order  was  made]  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  the  said  day  of  [^ 

day  on  which  the  decree  or  order  was  made]  or  at  any 
time  afterwards,  had  any  disposing  power,  wbicb  bo 
might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit.  To  hold  the  said  goods  and  cbat- 
tels  to  the  said  A.  B.j  as  his  proper  goods  and  cbattels, 
and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to  bis  as- 
signs, until  the  said  -sum  of  £  ,  together  witb  in- 
terest, as  aforesaid,  shall  have  been  levied,  Andui 
what  manner  you  shall  have  executed  this  our  wnt, 
make  appear  to  us  in  our  Court  of  Chancery  afore- 
,  said,  immediately  after  the  execution  thereof,  under 
your  seal  and  the  seals  of  those  by  whose  oath  you  sball 
make  the  said  extent  and  appraisement.  Andbave 
there  then  this  writ.     AVitness,  &c. 

14.   Writ  of  Elegit  on  a  Decree  or  Order  of  the  Couft 
of  Chancery  for  Payment  of  Costs, 

Victoria,  &c.  (^as  in  Form  1 .) 

To  the  Sheriff  of  ,  greeting :  Whereas  lately 

in  our  High  Court  of  Chancery,  in  a  certain  cause  or 
certain  causes  {as  the  case  may  he\  there  depending) 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  ana 
others  are  defendants,  or  in  a  certain  matter  there  de- 
pending, intituled,  "  In  the  matter  of  E.  F."  (as  the  c(0 
Tnay  he)^  by  a  decree  or  order  (as  the  ca»e  may  be)  of  oar 
said  Court,  made  in  the  said  cause  or  matter  {as  the  ca^ 
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3tay  be)^  and  bearing  date  tlie        day  of  ,  it  was 

lecreed  and  ordered,  or  ordered  (a$  the  ease  may  be)y 
Jiat  C.  D.  should  pay  unto  A.  B.  certain  costs  as  in  the 
taid  decree,  or  order  (as  the  case  may  he)^  mentioned,  and 
vhich  coste  have  been  taxed  and  allowed  by  G.  H.,  es- 
[uire,  one  of  the  Masters  of  our  said  Court,  at  the  sum 
»f  £  ,  as  appears  by  the  certificate  of  the  said  Master, 
iated  the  day  of  .  And  afterwards  the  said  A.  B. 
ame  into  our  said  Court  of  Chancery,  and  according  to 
he  form  of  the  statute  in  such  case  made  and  pro* 
ided,  chose  to  be  delivered  to  him  all  the  goods  and 
battels  of  the  said  C.  D.  in  your  baihwick,  except  his 
•zen  and  beasts  of  the  plough,  and  also  all  such  lands, 
enements,  rectories,  tithes,  rents,  and  hereditaments, 
Deluding  lands  and  hereditaments  of  copyhold,  or  cus-^ 
omary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or 
.ny  one  in  trust  for  him,  was  seised,  or  possessed  of,  on 
he        day  of  ,  in  the  year  of  our  Lord  , 

ihs  date  of  the  Master's  certificate  of  taxation]^  or  at  any 
ime  afterwards,  or  over  which  the  said  C.  D.  on  the 
aid        day  of  [the  date  of  the  Mobsters  certificate 

*/ taxation],  or  at  anytime  afterwards,  had  any  dis- 
>08iDg  power,  which  he  might,  without  the  assent  of 
my  other  person,  exercise  for  his  own  benefit ;  to  hold 
io  him  the  said  goods  and  chattels  as  his  proper  goods 
md  chattels,  and  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively, 
according  to  the  nature  and  tenure  thereof,  to  him  and 
ko  his  assigns,  until  the  said  sum  of  £  ,  together 

with  interest  thereon  at  the  rate  of  £4  per  centum  per 
ftnnum,  from  the  said        day  of  [the  date  of  the 

Piaster's  certificate  of  taxatiori]^  shall  have  been  levied. 
•Therefore  we  command  you,  that  without  delay,  you 
cause  to  be  delivered  to  the  said  A,  B.  by  a  reasonable 
nice  and  extent,  all  the  goods  and  chattels  of  the  said 
C  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of 
fte  plough,  and  also  all  such  lands  and  tenements,  rec- 
ces, tithes,  rents,  and  hereditaments,  including  lands 
•nd  hereditaments  of  copyhold,  or  customary  tenure,  in 
c2 
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your  bailiwick,  as  the  said  C.  D.  or  any  person  or  per- 
sons in  trust  for  him,  was  or  were  seised,  or  possessed  o{ 
on  the  said  day  of  [the  date  of  the  Matter'*' 

certificate  of  tcucation]y  or  at  any  time  afterrards^   ^ 
over  which  the  said  CD.  on  the  said         day  of 
![the  date  of  the  Master's  certificate  of  taaatum}^  or    ^ 
any  time  afterwards,  had  any  disposing  power,  which  t^ 
might,  without  the  assent  of  any  other  person  or  V^^\ 
sons,   exercise  for  his  own  benefit ;    to  hold  the  sa*^. 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goo^^^-^ 
and  chattels,  and  also  to  hold  the  said  lands,  tenements  ^ 
rectories,  tithes,  rents,  and  hereditaments  respectivd^^^ 
according  to  the  nature  and  tenure  thereof,  to  him  vs^^ 
to  his  assigns,  until  the  said  sum  of  £  ,  togeth^^^ 

with  interest  as  aforesaid,  shall  have  been  levied.  An.^^^ 
in  what  manner  you  shall  have  executed  this  our  ^'^'J^''^— i* 
make  appear  to  us  in  our  Court  of  Chancery  afoiesaic:^^ 
immediately  after  the  execution  thereof^  under  your  se^^^ 
and  the  seals  of  those  by  whose  oath  you  shall  make  il£=^=^^ 
said  extent  and  appraisement.  And  have  there  th^^^o 
this  writ.     Witness,  &c. 

15.   Writ  of  Elegit  on  a  Decree  or  Order  of  the  Cour^^^ 
of  Chancery^  for  Payment  of  Money  and  Costs. 

Victoria,  &c.  {as  in  Form  1.) 

To  the  Sheriff  of  greeting  :  Whereas,  Lit^^7 

in  our  High  Court  of  Chancery,  in  a  certain  cause    ^^f 
certain  causes  {as  the  case  may  he)  there  dependim£; 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  avxd 
others  are  defendants,  or  in  a  certain  matter  there  A^* 
pending,  intituled,  "  In  the  matter  of  E.  F."  {as  t^ 
case  may  he)  by  a  decree  or  order  {as  the  ease  may  I^) 
of  our  said  Court,  made  in  the  said  cause  or  matter  (^ 
the  case  may  he)^  and  bearing  date  the         day  of  > 

it  was  decreed  and  ordered,  or  ordered  {as  the  case  nU^^ 
he)y  that  CD.  should  pay  unto  A.  B.  the  sum  o( 
£  ,  together  with  certain  costs  as  in  the  said  de- 

cree or  order  {as  the  ccLse  may  he)  mentioned,  aD<J 
which  costs  have  been  taxed  and  allowed  by  G.  S 
esquire,  one  of  the  Masters  of  our  said  Court,  at  the  stxo 
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of  £  ,  as  appears  by  the  certificate  of  the  said' 

Master,  dated  .the         day  of  .     And  afterwards 

the  said  A.  B.  came  into  our  said  Court  of  Chancery, 
and  according  to  the  form  of  the  Statute,  in  such  case 
made  and  proyided,  chose  to  be  delivered  to  him  all  the 
goods  and  chattels  of  the  said  CD.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all 
Buch  lands,  tenements,  rectories,  tithes,  rents,  and  heredi- 
taments, including  lands  and  hereditaments  of  copyhold, 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C. 
B.,  or  any  one  in  trust  for  him,  was  seised  or '  possessed 
of,  on  the  day  of  ,  in  the  year  of  our  Lord 

^ths  day  on  which  the  decree  or  order  toas 
w<ftfo],  or  at  any  time  afterwards,  or  over  which  the 
said  C.  D.,  on  the  said  day  of  [the  day  on 

•W  the  decree  or  order  was  madefy  or  at  any  time  after- 
wards, had  any  disposing  power,  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit ;  to  hold  to  him  the  said  goods  and  chattels, 
as  his  proper  goods  and  chattels,  and  to  hold  the  said 
hmds,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 
several  sums  of  £  and  £  ,  together  with 

mterest  upon  the  said  sum  of  £  at  the  rate  of  £4 

E  centum  per  annum,  from  the  day  of 

e  day  on  which  the  decree  or  order  was  made'},  and 
^^  the  said  sum  of  £  at  the  rate  aforesaid,  from 

*he        day  of  [the  date  of  the  Master's  certificate 

^f  taxation']'^  shall  have  been  levied.  Therefore  we 
command  you,  that  without  delay  you  cause  to  be  de- 
^^ered  to  the  said  A.  B.  by  a  reasonable  price  and 
extent,  all  the  goodd  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plpugh, 
^d  also  all  such  lands  and  tenements,  rectories,  tithes, 
i^ts,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold,  or  customary  tenure  in  your  baili- 
^ok,  as  the  said  C.  D.  or  any  person  or  persons  in 
^'ust  for  him,  was  or  were  seised  or  possessed  of,  on  the 
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said  day  of  {jhe  day  on  which  the  decree  or 

order  teas  made\,  or  at  any  time  afterwards,  or  over 
which  the  said  C.  D.  on  the  said         day  of  \^ 

day  on  tchich  the  decree  or  order  was  made]^  or  at  any 
time  afterwards,  had  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit ;  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns, 
until  the    said  two   several  sums  of   £  and 

£  ,  together  with  interest  aforesaid,  shall  have 

been  levied.  And  in  what  manner  you  shall  have 
executed  this  our  writ,  make  appear  to  us  in  our  Court 
of  Chancery  aforesaid,  immediately  after  the  execution 
thereof,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement. 
And  have  there  then  this  writ.     Witness,  &c. 

16.   Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court 
of  Chancery^  for  Payment  of  Money ^  Interest,  and 
Costs. 
Victoria,  &c.,  (as  in  Form  1.) 

To  the  Sheriff  of  greeting :  Whereas,  lately 

in  our  High  Court  of  Chancery,  in  a  certain  cause  or 
certain  causes  (as  the  case  may  be)  there  depending, 
wherein  A.  B,  and  others  are  plaintiffs,  and  C.  D.  and 
others  are  defendants,  or  in  a  certain  matter  there  de- 
pending, intituled,  "In  the  matter  of  E.  F.*'  (as  the 
case  may  he)  by  a  decree  or  order  (as  the  case  may  he) 
of  our  said  court,  made  in  the  said  cause  or  matter  («* 
the  case  may  he)  and  bearing  date  the  day  of 

,  it  was  ordered  and  decreed,  or  ordered  (a* 
the  case  may  be)  that  C.  I),  should  pay  unto  A.  B.  the 
sum  of  £  ,  together   with    interest   thereon, 

after  the  rate  of  £4  per  centum  per  annum,  from  the 
day  of  ,   together  also  with  certain 

costs,  as  in  the  said  decree  or  order  (as  the  case  may  he) 
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^QfiDtioned,  and  which  costs  have  heen  taxed  and  allowed 
ij  G.  H.  esquire,  one  of  the  Masters  of  our  said  court, 
at  the  sum  of  £  ,  as  appears  hy  the  certificate 

of  the  said  Master  dated  the  day  of 

-^d  afterwards  the  said  A.  B.  came  into  our  said  Court 
€>f  Chancery,  and  according  to  the  statute  in  such  case 
Anade  and  provided,  chose  to  be  delivered  to  him  all  the 
^oods  and  chatteb  of  the  said  C.  D.  in  your  bailiwick, 
^uccept  bis  oxen  and  beasts  of  the  plough,  and  also  all 
^rach  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
^taments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure  in  your  bailiwick  as  the  said 
O.  D.  or  any  'one  in  trust  for  him  was  seised  or 
j>08sessed  of  on   the  day  of  ,  in  the 

^ear   of  our   Lord  [the   day  on    which  the 

^lecree  or  order  was  made"}  or  at  any  time  afterwards, 
^r  over  which  the  said  C.  D.  on  the  said  day  of 

,  [jhe  day  mentioned  in  the  decree  or  order"] 
or  at  any  time  afterwards,  had  any  disposing  power, 
'which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit.  To  hold  to  him  the  said 
goods  and  chattels  as  his  proper  goods  and  chattels,  and 
to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents 
and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the 
%id  two  several  sums  of  £  ,  and  £  , 

together  with  interest,  upon  the  said  sum  of  £  , 

*t  the  rate  of  £4  per  centum  per  annum,  from  the  said 
day  of  \jhe  date  of  the  Masters  cer- 

tificate of  taxation"]  and  on  the  said  sum  of  £  , 

^t  the  rate  aforesaid  from  the  day  of 

[jhe  day  mentioned  in  the  decree  or  order]  shall  have  been 
levied.  Therefore  we  command  you,  that  without  delay 
you  cause  to  be  delivered  to  the  said  A.  B.  by  a  rea- 
^nable  price  and  extent,  all  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
Wasts  of  the  plough,  and  also  all  such  lands  and  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  in- 
cluding lands  and   hereditaments  of  copyhold  or  cus- 
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tomaiy  tenure  in  your  bailiwick,  as  the  said  C.  D.  or 
any  person  or  persons  in  trust  for  him,  was  orw^ 
seised  or  possessed  of  on  the  said  day  of 

[the  day  mentioned  in  the  decree  or  order"],  or  at  ^ny 
time  afterwards,  or  over  which  the  said  C.  D.  on  the 
said  day  of  [the  day  mentioned  in  the 

decree  or  order~\^  or  at  any  time  afterwards  had  any 
disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold 
the  said  goods  and  chattels  to  the  said  A.  B.  as  his 
proper  goods  and  chattels,  and  also  to  hold  the  saici 
lands,  tenements,  rectories,  tithes,  rents  and  heredita- 
ments, respectively  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two 
sereral  sums  of  £  ,  and  £,  ,  together 

with  interest  as  aforesaid,  shall  have  been  levied.  And 
in  what  manner  you  shall  have  executed  this  oar  ^t, 
make  appear  to  us  in  our  Court  of  Chancery  aforesaid, 
immediately  after  the  execution  thereof^  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make 
the  said  extent  and  appraisement.  And  have  there 
then  this  writ.     Witness,  &c. 

17.   Writ  of  Venditioni  JSxponag. 
Victoria,  &c.,  (as  in  Form  1.) 

To  the  Sheriff  of  greeting :   Whereas  by  our 

writ  we  lately  commanded  you  that  of  the  goods  and 
chattels  of  C.  D.  [here  recite  the ^ri  facias  to  the  end.'] 
And  on  the  day  of  ,  you  returned  to 

us  in  our  Court  of  Chancery  aforesaid  that  by  virtne  of 
the  said  writ  to  you  directed,  you  had  taken  goods 
and  chattels  of  the  said  C.  D.  to  the  value  of  the 
money  and  interest  aforesaid,  which  said  goods  and 
chattels  remained  in  your  hands  unsold  for  want  of 
buyers.  Therefore  we  being  desirous  that  the  said  A.  B. 
should  be  satisfied  his  money  and  interest  aforesaid, 
command  you,  that  you  expose  to  sale  and  sell  or  cause 
to  be  sold  the  goods  and  chattels  of  the  said  C.  D.  ^Y 
you  in  form  aforesaid  taken,  and  every  part  thereof,  fo' 
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^he  best  price  that  can  be  gotten  for  the  same,  and  have 

^^e  money  arising  from  such  sale  before  ns  in  our  said 

O^ourt   of   Chancery  aforesaid,    immediately  after  the 

^:secation  hereof  to  be  paid  to  the  said  A.  B.     And 

*»aye  there  then  this  writ.     Witness,  &c. 

18.  PrcBcipe  for  Fu  Fa.  Elegit^  or  Vend,  Exponas, 

-A.  B.-J      Seal  a  Fieri  Facias  (or  "  Elegit,''  or  "  Ven- 
V.     Vditioni  Exponas,")  directed  to  the  Sheriff  of 
^C.  D.  J  against  C.  D.  of        for  £      due  to  A.  B. 

Older  entered  the        day  of        184     . 

Dated  this         day  of        184     .' 

E,  F.,  No.        Chancery  Lane, 

Plaintiff's  Solicitor. 

19.  Attachment. 

"Victoria,  &c.  {as  in  Form  1.) 

To  the  Sheriff  of  greeting  :  We  command  you  to 
attach  (A,  B.)  so  as  to  have  (him)  before  us  in  our 
^figh  Court  of  Chancery,  immediately  after  the  receipt  of 
"fcliis  writ  [or  **  on  the  morrow  of  All  Souls  next  ensuing*' 
^r  "  on  the  day  of  next  ensuing"],  wheresoever 
^^e  said  Court  shidl  then  be,  there  to  answer  to  us  as 
'Vrell  touching  a  contempt  which  (he)  as  it  is  alleged 
^^)  committed  against  us,  as  also  such  matters  as  shall 
^  then  and  there  laid  to  (his)  charge,  and  further  to 
P^iform  and  abide  such  order  as  our  said  Court  shall 
^^ke  in  this  behalf,  and  hereof  fail  not,  and  bring  this 
^^t  with  you.     Witness.  &c.  Laicodale. 

20.  Iiuiorsement  of  an  Attachment. 

^V  THE  Court. 

For  not  appearing  (or  "  for  not  answering,"  or  "  for 
jjotpaying  thesum  of£  costs  to  A.  B.,"  or  "for 
*^*each  of  an  order  bearing  date  the  day  of         by 

?ot"  [here  state  shortly  the  mandatory  part  of  the  orderly 
m  a  cause  wherein  A.  B.  is  plaintiff,  and  C.  D,  and 
others  are  defendants.) 

E.  F.,  No.         Chancery  Lane, 

Agent  for  G.  H«,  Birmingham, 
c  5 
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2 1 ,  PrcBcipefor  A ttackment 
B.  1  Seal  an  attachment,  directed  to  the  Sheriff  of 
V.  >  against  C.  D,,  for  not  appearing  [or  "notan- 
D.  J  Bwering,"  or  *'  not  paying  the  sum  of  £  costs  to 
A.  B  ]  at  the  suit  of  A.  B.  and  others  plaintiffs,  return- 
able immediately  (or  as  the  case  may  he,) 

bated  this         day  of         184 
E,  F,,  No.         Chancery  Lane, 

Agent  forG.  H.,  Manchester, 

22.  Sequestration. 

Victoria,  &c.  (as  in  Form  1.) 

To  [Commissioiiers*  names]  greeting  :  Whereas  A.  B. 
complainant  exhibited  (his)  bill  of  complaint  into  our 
Court  of  Chancery,  against  C.  D.  defendant;  and 
whereas  the  said  C,  D.  being  duly  served  with  a  writ, 
issuing  out  of  our  said  Court,  commanding  (him)  under 
the  penalty  therein  mentioned,  to  appear  to  and  answer 
the  said  Bill,  (has)  refused  so  to  do,  and  thereupon  Pro* 
cess  of  Contempt  hath  issued  against  (him)  unto  a  Ser- 
jeant-at-Arms ;  and  whereas  the  said  C.  D.  of  late  ab- 
sconded, and  so  concealed  (himself)  that  the  said  Ser- 
jeant-at-Arms hath  not  been  able  to  find  (him),  as  by 
the  certificate  of  the  said  Serjeant-at-Arms  appears; 
know  ye  therefore  that  we,  in  confidence  of  yon^ 
prudence  and  fidelity,  have  given,  and  by  these  presents 
do  give,  unto  you,  or  any  three  or  two  of  you,  ^^ 
power  and  authority  to  enter  upon  all  the  messuag^ 
lands,  tenements,  and  real  estate,  whatsoever  of  the  said 
C.  D.,  and  to  collect,  receive,  and  sequester  into  your 
hands  not  only  all  the  rents  and  profits  of  (his)  said 
messuages,  lands,  tenements,  and  real  estate,  but 
also  all  (his)  goods,  chattels,  and  personal  estate  whatso- 
ever. And  therefore  we  command  you,  any  three  or 
two  of  you,  that  you  do  at  certain,  proper,  and  convenient 
days  and  hours,  go  to  and  enter  upon  all  the  messuages, 
lands,  tenements,  and  real  estate,  of  the  said  C.  D.,  and 
that  you  do  collect,  take,  and  get  into  your  hands,  not 
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only  the  rents  and  profits  of  (his)  said  real  estate,  but  also 
All  (his)  goods,  chattels  and  personal  estate,  and  detain 
And  keep  the  same  under  sequestration  in  your  hands 
until  the  said  C.  D.  shall  (fully  answer  the  complainant's 
bill)  dear  his  contempt,  and  our  said  Court  make  other 
order  to  the  contrary.        Witness,  &c. 

Lanodale. 

23.  ProBcipe  for  Sequestration. 

fi.  "^  Seal  a  Commission  of  Sequestration  against  C.  D. 
V.  Vfor  (not  answering)  ats.  A.  B.,  directed  to  G.  H, 
I^.  J  I.  K.  &c..  Commissioners.     Order,  dated  day 

of  ,  184     . 

Dated  the         day  of  184     . 

L.  M.,  No.    ,  Chancery  Lane, 
Agent  for  N.  O.,  Manchester. 

24.  Distringas  against  a  Corporation, 

Victoria,  &c.  {as  in  Form  1.) 

To  the  Sheriff  of  greeting :  We  command  you 

^  make  a  distress  upon  all  the  lands  and  tenements, 
floods  and  chattels  of  ,  within  your  bailiwick, 

^o  as  neither  they  the  said  ,  nor  any  other  person 

^i"  persons  for  them,  may  lay  his  or  their  hands  thereon, 
^titil  our  Court  of  Chancery  shall  make  other  order  to 
^he  contrary ;  and,  in  the  mean  time,  you  are  to  answer 
^  us  for  the  said  goods  and  chattels,  rents  and  profits  of 
^he  said  lands,  so  that  the  said  may  be  compelled 

^  appear  before  us  in  our  said  Court  of  Chancery,  on 
,  wheresover  it  shall  then  be  ;  there  to  answer 
to  us,  as  well  touching  a  contempt  which  they,  as  it  is 
Alleged,  have  committed  against  us ;  as  also  such  other 
^itiatters  as  shaU  be  then  and  there  laid  to  their  charge ; 
«Mid,  further,  to  perform  and  abide  such  order  as  our  said 
CyQurt  shall  make  in  this  behalf.  And  hereof  fail  not, 
ajid  bring  this  writ  with  you.     Witness,  &c. 

Lanodale. 
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25.  PrcBcipe  far  Distringas* 

B.~^      Seal  a  distringas  directed  to  the  Sheriff  of       v 
17,  Vagainst  ,  for  not  appearing  Qor  "  not  an- 

D.  J  swering"]  at  the  suit  of  A.B,  and  others,  plaintiffs* 
Retumahle  on  the        day  of 

Dated  this        day  of  184    . 

E.  F.,  No.     ,  Chancery  Lane, 
Agent  for  G.  H.,  Manchester. 

26.  Habeas  Corpus. 
Victoria,  &c.  {as  in  Form  1.) 

To  greeting :  We  command  you,  that  yon  do 

on         day  of  ,  bring  before  us  in  our  Conrt  of 

Chancery,  wheresoever  it  shall  then  be,  the  body  of  A. 
B.,  by  whatsoever  name,  or  addition  of  name,  he  is 
known  or  called,  who  is  detained  in  your  custody,  to- 
gether with  an  account  of  the  cause  or  causes  of  his 
being  taken  into  and  detained  in  custody ;  to  perform 
and  abide  such  order  as  our  said  Court  shall  make  m 
this  behalf.  And  hereof  fail  not,  and  bring  this  writ 
with  you.     Witness,  &c. 

Langdalb. 

27.  Endorsement  of  Habeas  Corpus. 

By  the  Lord  High  Chancellor  of  Great  Britain,  at  the 
instance  of  C.  D.  \the  party  on  whose  application  the 
order  for  tlie  writ  was  obtained], 

E.  F.,  No.     ,  Chancery  Lane, 
Agent  for  G.  H.,  Manchester. 

28.  PrcBcipe  for  Habeas  Corpus. 

Seal  an  Habeas  Corpus,  directed  to  the  [Ke^ 
the  Qusen^s  Prison]  against  A.  B.,  at  the  suit  oi 
Returnable  on  the  day  of  next, 

or  (instant). 

Dated  this         day  of  ,  184.  . 

E.  F.,  No.     ,  Chancery  Lane, 
Agent  for  G.  H.,  Manchester. 


B.  "^      Sei 

V,  yof  thi 

D.J  C.  D 
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29.  Cammitiion  to  take  Anncer. 

^ICTOBIA,  Ac.  (a$  m  Form  1.) 

To  [Commisiionsrs  name$\  greeting:  Whereas  A. 
S.  complamant,  hath  lately  exhibited  (his)  bill  of  com- 
plaint  before  us  in  our  Court  of  Chancerj,  against  C.  D. 
defendant.  And,  whereas,  we  have  by  our  writ  lately 
^^inmanded  the  said  defendant  to  appear  before  us  in 
our  said  Chancery,  at  a  certain  day  now  past,  to  answer 
^he  said  bilL  Know  ye,  that  we  have  given -unto  you, 
^ny  three  or  two  of  you,  full  power  and  authority  to  take 
the  answer  of  the  said  defendant  to  the  said  bill.  And, 
therefore,  we  comnumd  you,  any  three  or  two  of  you, 
^hat  at  such  certain  day  and  place,  as  you  shall  think  fit, 
yon  go  to  the  said  defendant,  if  (he)  cannot  conveniently 
<H>ine  to  yon,  and  take  (his)  answer  to  the  said  bill  on 
^his)  corporal  oath  upon  the  Holy  Evangelists,  to  be 
administered  by  you,  any  three  or  two  of  you,  the  said 
answer  being  disikinctly  and  plainly  wrote  upon  parch- 
ment ;  and  when  you  shall  have  so  taken  (his)  answer, 
yon  are  to  send  the  same  closed  up  under  the  seals  of 
you,  any  three  or  two  of  you,  unto  us  in  our  said 
Ohancery  without  delay,  wheresoever  it  shall  then  be, 
together  with  this  writ.     Witness,  &c. 

Langdale. 

30.  Prascipe  for  Commission. 

A.  "^      Seal  a  Commission,  to  take  answer  of 
V.  1  the  defendant  C.  D.,  directed  to  E.  F., 

B.  [  G.  H.,  &c.     Six  days'  notice  to  plaintiffs' 
^^d  others.  J  commissioners  (if  any). 

Dated        day  of  184     . 

I.  K.,  No.     ,  Chancery  Lane. 
Agent  for  L.  M.,  Manchester. 

31.  Commission  to  take  a  Quaker's  Answer, 

^<5i«oRiA,  &c.  {as  in  Form  1 .) 
j^*To  \C(ymmissioneTs*  names]^  greeting :  Whereas  A. 

->  complainant,  hath  lately  exhibited  (his)  bill  of  coni- 
*^*^Uit  before  us  in  our  Court  of  Chancery,  against  C  D., 
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defendant.  And,  whereas,  we  have  by  our  writ  lately 
commanded  the  said  defendant  to  appear  before  us  in 
our  said  Chancery,  at  a  certain  day  now  past,  to  answer 
the  said  bill ;  but,  forasmuch,  as  the  said  C.  D.  is  one  of 
the  Dissenters  commonly  called  Quakers,  as  is  alleged. 
Know  ye,  therefore,  that  we  have  given  unto  you,  any 
three  or  two  of  you,  full  power  and  authority  to  take 
the  answer  of  the  said  defendant  to  the  said  bill,  upon 
his  solemn  declaration  and  affirmation,  to  be  made  before 
you,  any  three  or  two  of  you,  according  to  the  form  and 
tenor  of  the  statute  in  that  case  made  and  provided ; 
and,  therefore,  we  command  you,  any  three  or  two  of 
you,  that  at  such  certain  day  and  place  as  you  shall 
think  fit,  you  go  to  the  said  defendant,  if  he  cannot 
conveniently  come  to  you,  and  take  his  answer  to  the 
said  bill  as  aforesaid  ;  the  said  answer  being  distinctly 
and  plainly  wrote  upon  parchment.  And  when  you 
shall  have  so  taken  it,  you  are  to  send  the  same  closed 
up  under  the  seals  of  you,  any  three  or  two  of  you, 
unto  us  in  our  said  Chancery,  without  delay,  whereso- 
ever it  shall  then  be,  together  with  this  writ.  Wit- 
ness, &c.  Lanodale. 

32.  Commission  to  take  a  Plea,  Answer ,  or  Demurrer. 

Victoria,  &c.  (as  in  Form  1.) 

To  [jOommissioners*  natnes]  greeting  :  Whereas  A.  B. 
complainant,  hath  lately  exhibited  (his)  bill  of  complaint, 
before  us  in  our  Court  of  Chancery,  against  C.  D.  de- 
fendant. And  whereas  we  have  by  our  writ  lately  com- 
manded the  said  defendant  to  appear  before  us,  iu  oux 
said  Chancery,  at  a  certain  day  now  past,  to  answer  the 
said  bill :  Know  ye,  that  we  have  given  unto  you,  any 
three  or  two  of  you,  full  power  and  authority  to  take 
the  answer  of  the  said  defendant  to  the  said  bill,  on 
(his)  corporal  oath  upon  the  Holy  Evangelists,  or  (his) 
plea  on  (his)  corporal  oath,  to  be  administered  by  J^oo, 
any  three  or  two  of  you,  or  (his)  plea  or  demurrer  with- 
out oath,  to  be  respectively  made  to  the  said  bill ;  a"" 
therefore  we  command  you,  any  three  or  two  of  jo^ 
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lat  af  such  certain  day  and  place  as  you  shall  think  fit, 
311  go  to  the  said  defendant,  if  (he)  cannot  conveniently 
nne  to  you,  and  take  (his)  answer,  plea,  or  demurrer 
i8]>ectively  as  aforesaid  to  the  said  bill,  the  same  being 
stinctly  and  plainly  wrote  upon  parchment ;  and  when 
:»a  shall  have  so  done,  you  are  to  send  the  same  closed 
p  under  the  seals  of  you,  any  three  or  two  of  you,  unto 
3  in  our  said  Chancery  without  delay,  wheresoever  it 
lall  then  be,  together  with  this  writ.    Witness,  &c. 

Lakgdale. 

33.  Commission  to  examine  Wiin£sses. 

lOTORiA,  &c.  (as  in  Form  1.) 

To  [Commissioners*  names']  greeting  :  Know  ye,  that 
^e  in  confidence  of  your  prudence  and  fidelity,  have  ap- 
ointed  you,  and  by  these  Presents  do  give  unto  you, 
xxy  three  or  two  of  you,  full  power  and  autliority,  dili- 
ently  to  examine  all  witnesses  whatsoever  upon  certain 
iterrogatories  to  be  exhibited  to  you,  on  the  part  of  the 
Dmplainant,  in  a  cause  wherein  A.  B.  is  complainant, 
nd  C.  D.  and  others  are  defendants,  \if  defendant  joins 
yi  commission  it  will  he  thus :  *'as  well  on  the  part  of 
L.  B.  complainant,  as  on  the  part  of  C.  D.  defendant, 
r  of  either  of  them,  in  a  cause  wherein  the  said  A.  B.  is 
omplainant  and  the  said  C.  D.  and  others  are  de- 
mdants  y]  and  therefore  we  command  you,  any  three 
r  two  of  you,  that  at  certain  days  and  places  to  be  ap- 
ointed  by  you  for  that  purpose,  you  do  cause  the  said 
ritnesses  to  come  before  you,  and  then  and  there  examine 
Etch  of  them  apart  upon  the  said  interrogatories,  on  their 
38pective  corporal  oaths,  first  taken  before  you,  any 
hree  or  two  of  you,  upon  the  Holy  Evangelists,  and  that 
ou  do  take  such  their  examinations  and  reduce  them 
ito  writing  on  parchment ;  and  when  you  shall  have 
o  taken  them,  you  are  to  send  the  same  to  us  in  our 
Chancery  [on  the  morrow  of  All  Souls  next  ensuing]] 
vheresoever  it  shall  then  be,  closed  up  and  under  your 
leals,  or  the  seals  of  any  three  or  two  of  you,  distinctly 
fcud  plainly  set  together  with  the  said  interrogatories  and 
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this  writ;  and  we  further  command  you,  aaie^of 
you,  that  before  you  act  in  or  be  present  at  the  swesuing 
or  examining  any  witness  or  witnesses,  you  do  severally 
take  the  oath  first  specified  in  the  schedule  hereunto  an- 
nexed, and  we  give  you  any  three,  two,  or  one  of  you, 
full  power  and  authority,  jointly  or  severally  to  adminis- 
ter such  oath  to  the  rest,  or  any  other  of  you,  upon  the 
Holy  Evangelists ;  and  we  further  command  that  all 
and  every  the  clerk  or  clerks  employed  in  taking,  writ' 
ing,  transcribing,  or  engrossing  the  deposition  or  deposi- 
tions of  witnesses  to  be  examined  by  virtue  of  these 
presents  shall,  b^sfore  he  or  they  be  permitted  to  act  as 
clerk  or  clerks  as  aforesaid,  or  be  present  at  such  exami- 
nation, severally  take  the  oath  last  specified  in  the  said 
schedule  annexed,  and  we  also  give  to  you,  or  any  one  of 
you,  full  power  and  authority,  jointly  or  separately,  to 
administer  such  oath  to  such  clerk  or  clerks  upon  the 
Holy  Evangelists.     Witness,  &c. 

Lanodale. 

34.  PrcBcipe. 
A.^      Seal  Commission  to  examine  witnesses  [as  well 
V.  >on  the  part  of  A.  B.  complainant,  as  on  the  part  of 
B.J  CD.  defendant,^  in  this  cause.     Returnable  on  the 
(morrow  of  All  Souls)  next  ensuing. 

Plaintifi's  Commissioners,  G.  H.  and  I.  K. 
Defendant's  Conunissioners,  L.  M.  and  N.  0. 
Dated  this         day  of         184     . 

P.Q.,  No.         Chancery  Lane. 

Agent  for  R.S.,  Manchester. 

35.    Writ  of  Assistance, 

Victoria,  &c.  (as  in  Form  1.) 

To  the  Sheriff  of  as  well  present  as  for  the  future, 
greeting :  Whereas  according  to  the  tenor  and  true  mean- 
ing of  an  order,  made  in  a  certain  cause  depending  in  oitf 
Court  of  Chancery,  between  A.  B.  complainant,  and 
C.  D.  defendant,  the  said  C.  D.  was  ordered  and  en- 
joined to  deliver  up  possession  to  in  the  said  order 
named  of  all  that  capital  messuage,  or  mansion-house, 
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^Ands  and  premises,  in  the  pleadings  in  the  said  cause 
x^entioned,  yet  nevertheless,  he  the  said  CD.  and  other 
ill-disposed  persons  his  accomplices,  have  refused  to  pay 
obedience  thereto,  and  detain  and  keep  the  possession  of 
the  said  mansion-house,  lands,  and  premises,  in  manifest 
<H>ntempt  of  us  and  our  said  Court :  Know  ye  therefore, 
that  we,  beinff  willing  and  desirous  that  justice  should 
be  done  to  the  said  A.  B.  in  this  behalf^  do  give  unto 
you  full  power  and  authority  to  place  and  put  the  said 
A.  B.  or  his  assigns,  without  delay  into  the  full,  peace- 
able, and  quiet  possession  of  all  and  singular  the  said 
mansion-house,  lands,  and  premises,  with  their  appur- 
tenances, and  from  time  to  time,  as  often  as  there  shall 
or  may  be  occasion,  to  maintain  and  keep  him  and  his 
^Baigns  in  such  peaceable  and  quiet  possession  according 
to^  Sie  intent  and  true  meaning  of  the  said  order  of  our 
B^d  Court ;  and  therefore  we  do  hereby  command  and 
enjoin  you,  that  immediately  after  your  receipt  of  this 
^^t,  you  do  go  and  repair  to,  and  enter  into  and  upon 
the  said  messuage,  lands  and  premises,  and  that  you  do 
i^move,  eject,  and  expel  the  said  C.  D.,  his  tenants, 
d^x^ants  and  accomplices,  each  and  every  of  them,  out 
o^  and  from  the  said  mansion-house,  and  every  part 
^Ojd  parcel  thereof,  and  that  you  do  place  and  put  the 
^^id  A.  B.  and  his  assigns,  into  the  full,  peaceable,  and 
9.^iet  possession  thereof,  and  defend  and  keep  them,  and 
tbeir  said  assigns,  in  such  peaceable  and  quiet  possession 
^hen  and  as  often  as  any  interruption  may  or  shall  from 
time  to  time  be  given  or  offered  to  them,  or  any  of  them, 
^•^^cording  to  the  true  intent  and  meaning  of  the  said 
^xtier,  and  herein  you  are  not  in  any  wise  to  fail.     Wit- 

» &C.  LitNGDALE. 


36.  PrcBcipe, 

^•")      Seal  a  Writ  of  Assistance,  directed  to  the  Sheriff 
,  to  deliver  possession  to  the  plaintiff.    Order 
dated         184 

Dated  this         day  of        184 

E.  F.,  No.        Chancery -Lane, 

Agent  for  G.H.,  Manchester. 


^  J  dat^ 
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37.  Special  Injunction. 

Victoria,  &c.  (as  in  Form  1.)  ^^ 

To  A.  B.  Qand  his  servants,  agents,  and  workme^^^^^ 
if  the  order  so  directs]  greeting :  Whereas  upon  openit^^^^ 
of  the  matter  unto  us  in  our  Court  of  Chancery,  on  tt^^^ 
day  of  184     ,  by  Mr.         of  counsel  for  tb^^  "® 

complainant,  in  a  cause  wlierein  E.  F.  is  complainant  ^^i 
and  you  the  said  A.  B.  are  defendant,  [here  recite  A^^^2!^ 
order  from  the  stating  party  in  the  past  iense^  after  whitm:^^:^^ 
proceed  as  follows ;]  We  therefore  in  consideration  of  th  -^^'-^^^ 
premises,  do  hereby  strictly  enjoin  and  restrain  you,  th-^^  ^\ 
said  A.  B.  (and  your  servants,  agents,  and  workmen,.^*  •'^r 
under  the  penalty  of  £  [a  nominal  sum,  twice  tm:^  ^ 
much  as  plaintiff  h  solicitor  may  estimate  the  damag^^^^ 
defendant  might  commit]  to  be  levied  upon  your,  (an -«::«' -n< 
each  and  every  of  your)  lands,  goods,  and  chattels,  t^  ^ 
our  use,  from  [here  recite  the  restraining  part  of  the  ord^a^^^^ 
in  the  present  tense.]     Witness,  &c. 

Langdale.  ^ 

38.  Common  Injunction. 

Victoria,  &c.  (as  in  Form  1.) 

To   C.  D.   his  counsellors,  attomies,  solicitors,  at^-^^d 
agents,  and  every  of  them,  greeting :  Whereas  it  haf-^^^th 
been  represented  unto  us  in  our  Court  of  Chancery,  m^       on 
the  part  of  A.  B.  complainant,  that  he  hath  lately  ei  -^ex- 
hibited his  Bill  of  Complaint  into  our  said  Court,  agaiii — -^st 
you  the  said  C.  D.  and  others,  defendants,  to  be  reliev-  — ^ed 
touching  the  matters  therein  contained ;  and  that  y»  ""^oii 
the  said  defendant  being  served  with  our  Writ  of  Su-^^o- 
poena,  commanding  you  to  appear  to  and  answer  t  -^=:^e 
said  bill,  appeared  accordingly,  (but  have  omitted  to  jr— ^"^ 
in  your   answer,  plea,  or  demurrer  thereto,  within  tr"-^"^ 
time  limited  by  our  said  Court  in  that  behalf,)  and  ^•^-^^^ 
in  the  meantime  you,  unjustly  as  it  is  alleged,  prosecu^:^^ 
the  said  complainant  at  law  for,  and  touching  the  matt  -^^w 
in  the  said  bill  complained  of.     We  therefore  in  consici^^ 
ration  of  the  premises,  do  liereby  strictly  enjoin  and  co'^f^" 
mand  you  the  said  CD.  and  all  and  every  the  persc:^^ 
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>efore  mentioned,  under  the  penalty  of  two  hundred 
rounds  to  be  levied  upon  your,  and  every  of  your  lands, 
^ods,  and  chattels,  to  our  use,  that  you  and  every  of 
i^ou,  do  absolutely  desist  from  all  further  proceedings  at 
aw  against  the  said  complainant,  touching  any  of  the 
Yiatters  in  the  said  bill  complained  of,  until  you  the  said 
defendant  shall  (have  fully  answered  the  said  bill,)  and 
mr  said  Court  make  other  order  to  the  contrary ;  but 
nevertheless,  you  the  said  defendant  are  in  the  mean 
une  at  liberty  to  call  for  a  plea  and  proceed  to  trial 
hereon,  and  for  want  of  a  plea  to  enter  up  judgment, 
^ut  execution  is  hereby  stayed.     Witness,  &c. 

Langdale. 

39.  Ne  Exeat  Regno. 

Victoria,  &c.  {a%  in  Form  1.) 

To  the  SheriflP  of  greeting :    Whereas  it  is 

'©presented  unto  us  in  our  Court  of  Chancery,  on  the 
>axt  of  A*  B.  complainant)  against  C.  D.  defendant, 
kinongst  other  things,  that  he  the  said  defendant  is 
ri'eatly  indebted  to  the  said  complainant,  and  designs 
luickly  to  go  into  parts  beyond  the  seas,  as  by  oath 
^ade  on  that  behalf  appears,  which  tends  to  the  great 
>xt|judice  and  damage  of  the  said  complainant ;  there- 
ore,  in  order  to  prevent  his  injustice,  We  do  hereby 
'Ommand  you  that  you  do  without  delay  cause  the 
|MBiad  C.  D.  personally  to  come  before  you>  and  give  suf- 
^cient  bail  or  security  in  the  sum  of  £  .     tiiat  he 

^lie  said  C.  D.  will  not  go  or  attempt  to  go  into  parts 
^yond  the  seas,  without  leave  of  our  said  Court,  and 
'U  case  the  said  C.  D.  shall  refuse  to  give  such  bail  or 
Security,  then  you  are  to  commit  him,  the  said  C.  D.  to 
^lu  next  prison,  there  to  be  kept  in  safe  custody,  until 
^^G  shall  do  it  of  his  own  accord ;  and  when  you  shall 
^Bve  taken  such  security,  you  are  forthwith  to  make 
^tid  return  a  certificate  thereof  to  our  said  Court  of 
Ohancery,  distinctly  and  plainly  under  your  seal,  toge- 
"tlier  with  this  writ.     Witness,  &c. 

Langdale. 
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Endor89fnenU 

By  the  Lord  High  Chancellor  of  Great  Britain. 
At  the  instance  of  the  within  named  A.  B. 
Take  security  in  the  sum  of  £ 
(Name  and  address  of  plaintiff's  agent  and  solicitor.) 

40.  PrcBcipe. 

A.  ^  Seal  a  writ  of  Ne  Exeat  Regno^  directed  to  the 
V.  VSheriff  of  ,  against  C.  D.  security  in  thesum 

B.  )  of  £  ,  by  order  dated  day  of       184  . 

Dated  this  day  of  184(   . 

E.  F.,  No.         ,  Chancery  Lane, 
Agent  for  G.  H.,  Manchester. 

41.   Commission  to  take  Examination  upon  Interroga- 
tories allowed  hy  a  Master. 

Victoria,  &c.,  {as  in  Form  1.) 

To  \Vommissioners  names'^  greeting  :  Know  ye  that 
we  have  given  unto  you,  any  three  or  two  of  you,  full 
power  and  authority,  in  pursuance  of  an  order  of  our 
Court  of  Chancery,  made  in  a  certain  cause,  there  de- 
pending, wherein  A.  B.  is  complainant,  and  €•  D.  w 
defendant,  to  take  the  examination  of  the  said 
upon  interrogatories  annexed  to  these  presents,  and 
therefore  we  command  you,  any  three  or  two  of  you, 
that  at  such  certain  day  and  place  as  you  shall  thiols 
fit,  you  go  to  tbe  said  if  (he)  cannot  conve- 

niently oome  to  3^011  and  take  (his)  examination  to  the 
said  inteiTogatories  on  (his)  corporal  oath,  upon  the 
Holy  Evangelists,  to  be  first  administered  by  you,  any 
three  or  two  of  you,  the  said  examination  being  dis- 
tinctly and  plainly  wrote  upon  parchment ;  and  when 
you  shall  have  so  taken  the  said  examination,  you  are 
to  send  the  same  closed  up  under  the  seals  of  you,  any 
three  or  two  of  you,  together  with  the  said  interroga- 
tories and  this  writ,  imto  us  in  our  said  Chancery 
without  delay,  wheresoever  it  shall  then  be.  Witness, 
&c. 

Langdale. 


FORMS   OF    WRITS   AND    PRJECIPES.  45 

42.  Commission  to  Assign  Chtardian, 

JTORIA,  &c.  {as  in  Form  1.) 
To  ^Commissioners*  names^  greetiDg :  Whereas  A.  B. 
aplainant,  (hath)  lately  exhU)ited  (his)  bill  of  coin- 
ani  before  us  in  our  Court  of  Chancery,  against  C.  D. 
fendant ;    And  whereas  we  have  by  our  writ  lately 
mmanded  the  said  defendant  to  appear  before  us  in 
or  said  Chancery,  at  a  certain  day  now  past,  to  an- 
ver  the  said  bill ;  but  forasmuch  as  the  said  defendant 
an  infant  under  age  Qor  '^  a  person  of  unsound  mind" 
cearding  to  the  ord^^y  and  cannot  answer  the  said  bill 
or  defend  this  suit,  without  having  a^ardian  assigned 
him)  in  that  behalf :  Know  ye,  therefore,  that  we  have 
^ven  unto  you,  any  three  or  two  of  you,  full  power 
knd   authority,   in  pursuance  of  an  order  of  our  said 
Z/ourt,  to  assign  and  appoint  a  guardian  for  the  said 
infant  (or  person  of  unsound  mind)  by  whom  (he)  may 
stnswer  and  defend  this  suit,  and  therefore   we  com- 
mand you,  any  three  or  two  of  you,  that  at  such  cer- 
"tain  day  and  place  as  you  shall  think  fit,  you  go  to  the 
said  defendant,  if  (he)  cannot  conveniently  come  to  you, 
and  assign  and  appoint  a  guardian  for  the  aforesaid  de- 
fendant, by  whom  (he)  may  answer  and  defend  this 
suit,  and  when  you  shall  have  so  done,  you  are  to  send 
your  certificate  of  your  having  assigned  and  appointed 
such  guardian,  closed  up  under  the  seals  of  you,  any 
three  or  two  of  you,  together  with  this  writ,  unto  us 
in  our  sud  Chancery  without  delay,   wheresoever  it 
shBXL  then  be.     Witness,  &c. 

Langdale. 


43.  Praecipe, 

-^*   \      Seal  a  Commission  to  assign  Guardian  for  B. 
^*    Van  Infant,  ats.  A,  directed  to  E.  F.,  G.  H.,  &c. 
■^-  J  Dated  day  of  ,184     . 

I.  K.,  No.        ,  Chancery  Lane, 
Defendant's  Solicitc 
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44.  Commission  to  Assign  a  Guardian^  and  take  Ansvcefi^^^'^i 
of  Infant  \jind  other  Defendants]. 

Victoria,  &c.  (as  in  Form  1.) 

To    [Commissioners*    names]     greeting :     Wbeiea-ac^^aea 
A.  B.,  complainant,  (hath)  lately  exhibited  (his)  bir^^zi)iJ 
of  complaint  before  us  in  our  Court  of  Chancery  against  j 
C.  D.,  defendant ;  and  whereas  we  have  by  our  writ^j" 
lately  commanded  the  said  defendant  to  appear  befoEK: 
us  in  our  said  Chancery  at  a  certain  day  now  past,  t^ 
answer  the  said  bill ;  but  forasmuch  as  the  said 
is  an  infant  under  age,  and  cannot  answer  the  said  bli 
nor  defend  this  suit  without  haying  a  guardian  assignee 
(him)  in  that  behalf,  know  ye  therefore,  that  we  haw^ 
given  unto  you,  any  three  or  two  of  you,  full  pow^^^r^^ei 
and  authority,  in  pursuance  of  the  special  order  of  oi^  ^ziioui 
said  Court,  to  assign  and  appoint  a  guardian  for  tlM'^^"th( 
aforesaid  infant,  and  to  take  the  answer  of  the  sar^rr'naid 
infant  by  such  guardian  (and  also  the  answer  of  tl^^^'t'^^ 
said  other  defendant  to  the  said  bill),  and  therefore  "sr^r^     we 
command  you,  any  three  or  two  of  you,  that  at  suc^  M^-nch 
certain  days  and  places  as  you  shall  think  fit,  you  ^^        S^ 
to  the  said  defendant,  if  he  cannot  conveniently  cok*::^^  *™6 
to  you,    and  assign  and  appoint  a  guardian  for  t\M  •^^^^ 
aforesaid  infant,  and  take  the  answer  of  the  said  ir^r-^^^''" 
fant  by  such   guardian  (and  also  the  answer  of  tbK^^*^* 
said  other  defendant  to  the  said  bill)  on  their  corporc^*^^' 
oaths  upon  the  Holy  Evangelists  to  be  administers^ '"^^ 
by  you,   any  three  or  two   of  you,  the  said  answ^-^^^' 
being  distinctly   and  plainly  wrote  upon  parchment^^^  ^> 
and  when  you  shall  have  so  taken  the  said  answer,  jc^::^^^ 
are  to  send  the  same  closed  up  under  the  seals  of  yo^     °> 
any  three  or  two  of  you,  together  with  your  certifica'        ^ 
of  your  having  assigned  and  appointed  such  guardian  ^^^^ 

aforesaid,  and  this  writ,  unto  us  in  our  said  Chancery y  ^ 

without  delay,  wheresoever  it  shall  then  be.  Witness,  &     -^^^  • 

Lanodale. 
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45.  Distringas  on  Stock, 

YiCTORiA,  &c.  (as  in  Form  1.) 

To  the  Sheriffs  of  London  greeting :  "We  command 
you,  that  you  omit  not  by  reason  of  any  liberty,  but 
that  you  enter  the  same,  and  distrain  the  Governor  and 
Company  of  the  Bank  of  England  by  all  their  lands  and 
chattels  in  your  bailiwick,  so  that  they,  or  any  of  them, 
do  not  intermeddle  therewith  until  we  otherwise  com- 
mand you ;  and  that  you  answer  us  the  issues  of  the 
said  lands,  so  that  they  do  appear  before  us  in  our  High 
Court  of  Chancery  on  the         day  of  ,  to  answer 

a  certain  bill  of  complaint  lately  exhibited  against  them 
and  other  defendants,  before  us  in  our  said  Court  of 
Chancery,  by  ,  complainant ;  and  further,  to  do 

and  receive  what  our  said  Court  shall  then  and  there 
order  in  the  premises,  and  that  you  then  leave  there 
this  writ.     Witness,  &c.  Devon. 

5.  MISCELLANEOUS. 
1.  Prayer  of  Process, 

May  it  please  your  Lordship,  the  premises  considered, 
to  grant  unto  your  orator  her  Majesty's  most  gracious 
"writ  or  writs  of  subpoena,  to  be  directed  to  the  said  A. 
B.,  and  to  the  confederates  when  discovered ;  thereby 
commanding  them,  and  every  of  them,  at  a  certain  day, 
and  under  a  pain  to  be  therein  limited,  personally  to  be 
and  appear  before  your  Lordship  in  this  Honorable 
Court ;  and  then  and  there,  full,  true,  direct,  and  perfect 
answer  make  to  all  and  singular  the  premises;  and 
further,  to  stand  to,  perform,  and  abide  such  further 
order,  direction  (and  decree),  therein,  as  to  your  Lord- 
ship shall  seem  meet.  And  your  orator  shall  ever 
pray,  &c. 

2.  Prayer  of  Injunction, 

May  it  please  your  Lordship,  the  premises  considered, 
to  grant  to  your  orator,  not  only  her  Majesty's  most 
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gracious  writ,  or  writs,  of  injanotion,  issuing  out  of  and 
under  the  seal  of  this  Honorable  Court,  to  be  directed  to  < 
the  said  A.  B.  for  the  purposes  aforesaid  (or  ^'  to  re-- — ^ 
strain  him  from  proceeding  at  law  against  your  orator,^  "^^i 
touching  any  of  the  matters  in  question");  but  also.d^«c 
her  Majesty's  most  gracious  writ  or  writs  of  sub--^=#l) 
pcena,  &c.  (as  in  Form  1.) 

3.  Prayer  of  Letter  Missive. 

May  it  please  your  Lordship,  the  premises  considereci^^^ed 
to  grant  unto  your  orator  your  Lordship's  letter  missive,  kM-  ^  U 
be  directed  to  the  said  (Earl  of  A.),  aesiring  him  to  ap2~<-«Bp- 
pear  to  and  answer  your  orator's  said  bill,  or  in  defau'^KLvult 
thereof,  her  most  gracious  Majesty's  writ  or  writs  »  of 

subpoena,  &c.  (as  in  Form  1.) 

4.  Prayer  to  a  Bill  of  Revivor. 

May  it  please  your  Lordship,  the  premises  considered 
to  grant  unto  your  orator  her  Majesty's  most  gradoT^« 
writ  of  subpoena,  to  revive  (and  answer),   issumg  0"« 
of,  and  under  the  seal  of  this  Honorable  Court,  to  ^ 
directed  to  the  said  A.  B.,  thereby  commanding  him 
a  certain  day,  and  under  a  certain  pain  to  be  there 
limited,  personally  to  be  and  appear  before  your  Lora^^rd- 
sbip  in  this  Honorable  Court,  then  and  there  (to  ansvs^  <i^ver 
the  premises,  and)  to  show  cause,  if  he  can,  why  ti^-^    tlje 
said  suit  and  proceedings  therein  had,  should  not  sta'    ^rnnd 
and  be  revived  against  him,  and  be  in  the  same  pli^s^^ht 
and  condition  as  the  same  were  at  the   time  of  t^     the 
abatement  thereof ;  and  further,  to  stand  to,  and  sklEr  -^ide 
such  order  and  decree  in  the  premises,  as  to  your  Loi^     I'd- 
ship   shall  seem  meet.      And  your  orator  shall  e-'^  y^r 
pray,  &c. 

5.  Conclusion  of  an  Anstoer, 

"Without  that,  that  there  is  any  other  matter,  cau-^  ^®> 
or  thing  in  the  complainant's  said  bill  of  complaint  cd^^n- 
tained,  material  or  effectual,  in  the  law  for  this  defi^^"*" 
dant  to  make  answer  unto,  arid  not  herein  and  here^^y 
well  and  sufficiently  answered,   avoided,  traversed,       ^' 
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istrae  to. the  knowledge  and  belief  of  this  de- 
;•  All  which  matters  and  things  this  defendant 
r  and  willing  to  aver,  maintain,  and  prove,  as 
onorable  Court  shall  direct ;  luad  humbly  prays 
lence  dismissed,  with  his    reasonable  costs  and 

in  the  law,  in  this  behalf  most  wrongfully 
dd. 

6.  ConcltLsion  of  a  Demurrer, 

refore,  this  defendant  doth  demur  at  law  upon 
nplainant's  said  bill  of  complaint,  and  all  the 
)  and  things  therein  contained,  and  humbly  de- 
the  judgment  of  this  Honorable  Court,  whether 
11  be  compelled  to  make  any  further  or  other 
thereunto ;  and  humbly  prays  to  be  hence  dis- 
with  his  reasonable  costs  and  charges,  in  this 
most  wrongfully  sustained. 

7.  Concltmon  of  a  Plea. 

efore,  the  said  defendant  doth  plead  the  said 
:)  to  the  said  complainant's  bill,  and  humbly 
is  the  judgment  of  this  Honorable  Court  whether 
U  be  compelled  to  make  any  further  or  other 
to  the  said  bill ;  and  humbly  prays  to  be  hence 
ed,  with  his  reasonable  costs,  in  this  behalf 
wrongfully  sustained. 

8.  Conclusion  of  Interrogatories, 

lare  the  truth  of  the  several  matters  inquired 
y  this  interrogatory,  to  the  best  and  utmost  of 
nowledge,  recollection,  and  belief. 

9.  Appearance, 

!     Enter  an  appearance  for  the  defendant 
C.   D.,  at  the  suit  of  G.   A.  [*/  bj/  de- 
fault^ add  ''  by  default.     Order,  dated 
day  of  ,184     ."] 

Dated  this  day  of  ,  184     . 

E.  F.,  No.     ,  Chancery  Lane, 
Agent  for  G.  H.,  Manchester. 
d 
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10.  Traversing  Note. 

In  Chancery, 

Between  A.  B.,  plaintiff,  and 

C.  D.  and  E.  F.  and  others,  defendants.        « 
The  plaintiff  intends  to  proceed  with  his  cause  as  .  j 

the  defendant  (£.  F.)  had  filed  an  answer,  traversi^c-^ao^ 
the  case  made  by  the  bill,  and  the  plaintiff  had  iiipViM^    ut 
to  such  answer,  and  served  a  subpoena  to  rejoin. 
Dated  this         day  of  ,  184     . 

G.  H.,  No.     ,  Chancery  Lane, 

Agent,  for  I.  K.,  Manchester^^^^ 

11.  Replication. 
In  Chancery, 

Dated  the        day  of  ,  184     . 

The  replication  of  A.  B.  (and  others),  repl3rant8  .^  to 
^  the  answers  of  C.  D.  and  £.  F.,  defendants. 
Th^e  replyants,  saving  unto  (themselves)  all  ancB —  all 
manner  of  advantage  of  exception  to  the  manifold         in- 
sufficiencies of  the  said  answers,  for  replication  thereiK^  ^3ito 
say,  that  (they)  will  aver  and  prove  (their)  said  billU     to 
be  true,  certain,  and  sufficient  in  the  law  to  be  answ^^^ 
unto,  and  that  the  answers  of  the  said  defendants        ^^ 
uncertain,  untrue,  and  insufficient  in  the  law  to  be       f^ 
plied  unto  by  (these)  replyants.     Without  that,  ts^Mai 
any  other  matter  or  thing  whatsover  in  the  said  ansv^^ra 
contained,  material  or  effectual  in  the  law  to  be  replied 
unto,  and  herein  not  replied  unto,  confessed,  and  ayoi<3-^ 
traversed,  or  denied,  is  true;    all  which  matters    ^n<^ 
things  (these)  replyants  are  and  wiU  be  ready  to  ^w^^ 
and  prove  as  this  Honorable  Court  shall  award,    ^d^ 
humbly  pray,  as  in  and  by  their  said  bill  they  hav0  ^" 
ready  prayed. 

G.  H.,  No,     ,  Chancery  Lane, 
Agent  for  I.  K.,  Manchester- 

12.  Defendants  Oath  to  Answer, 
You  do  swear  that  what  is  contained  in  this  your 
answer,  so  far  as  concerns  your  own  acts  and  deed?;  ^ 
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\  to  your  own  knowledge,  and  that  what  relates  to 
acts  and  deeds  of  any  other  person  or  persons  you 
eye  to  be  true. — So  help  you  God. 

C&mmiisioner*i  return  to  commisiion  to  take  Answer. 

'his  answer  was  taken,  and  the  above  named  de- 
lant,  A.  B.,  was  duly  sworn  to  the  truth  thereof  on 
Holy  Evangelists,  at  the  house  of  ,  situate 

be  parish  of  ,  in  the  county  of  ,  on 

day  of  ,  184     ,  by  vurtue  of  the  com- 

sion  hereimto  annexed,  before  us.  CD. 

E.F. 

b.  Commiisioners  Oath  for  examining  Wiinesseg. 

f  ou  shall,  according  to  the  best  of  your  skill  and 
iwledge,  truly,  faiUifully,  and  without  partiality  to 

or  either  of  the  parties  in  this  cause,  take  the  ex- 
nations  and  depositions  of  all  and  every  witness  and 
nesses  produced  and  examined  by  virtue  of  the  com- 
sion  hereunto  annexed,  upon  the  interrogatories  now 
duced  and  left  with  you ;  and  you  shall  not  publish, 
}lose,  or  make  known  to  any  person  or  persons  what- 
7er,  except  to  the  clerk  or  clerks  by  you  employed, 
i  sworn  to  secrecy  in  the  execution  of  this  commission, 

contents  of  all  or  any  of  the  depositions  of  the  wit- 
ses,  or  any  of  them,  to  be  taken  by  you  and  the  other 
omissioners,  in  the  said  commission  named,  or  any  of 
m,  by  virtue  of  the  said  commission,  until  publication 
Jl  pass  by  rule  or  order  of  the  High  Court  of  Chan- 
y. — So  help  you  God. 

15.  Clerk*8  Oath  for  the  same. 

You  shall  truly  and  faithfully,  and  without  partiality 
any  or  either  of  the  parties  in  this  cause,  take  and 
ite  down,  transcribe,  and  ingross,  the  depositions  of  all 
d  every  witness  and  witnesses  produced  before  and 
amined  by  the  commissioners,  or  any  of  them  named 
the  commission  hereunto  annexed,  as  far  forth  as  you 
e  directed  and  employed  by  the  said  commissionerB,  ok 
d2 
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any  of  thcro,  to  take,  write  down,  or  ingross  the  said 
depositions,  or  any  of  them  ;  and  you  shall  not  publish, 
disclose,  or  make  known  to  any  person  or  persons 
whatsoever,  the  contents  of  all  or  any  of  the  depoations 
of  the  witnesses,  or  any  of  them,  to  be  taken,  wrote 
down,  transcribed,  or  ingrossed  by  you,  or  whereto  yoa 
shall  have  recourse,  or  be  any  ways  privy,  until  publi- 
cation shall  pass  by  rule  or  order  of  the  High  Court  of 
Chancery. — So  help  you  God. 

16.  Witnesses  Oath  for  the  like. 
You  are  to  make  a  true  answer  to  all  such  questions 
as  shall  be  asked  you  upon  these  interrogatories,  without 
favour  or  affection  to  either  party,  and  therein  you  shall 
speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth. — So  help  you  God. 

17.  Note  of  the  Interrogatories  upon  which  a  WitM» 
is  to  he  examined. 

In  Chancery. 

A.  V.  B.  and  others. 
The  witness  C.  D.  is  to  be  examined  upon  the  (Is^j 
3rd  and  5th)  interrogatories,  as  to  the  exhibits  marked 
(L.  M.  and  P.)  respectively. 

Dated  this         day  of        ,184     . 
E.  F.  (plaintiff's  or  defendant's).  Solicitor, 
No.     ,  Chancery  Lane. 
To  the  Examiners  (or  commissioners)  "J 
appointed  for  the  examination  of 
witnesses  herein. 
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18.  Exhibit  on  Documents  produced  be/ore  Cmm^' 

sioners. 
In  Chancery. 

Between  A.  B.,  plaintiff 
and 
CD.,  defendant. 
At  the  execution  of  a  commission  for  the  examinati^^ 
of  witnesses  in  this  cause,  this  (book,  deed,  or  pare**' 
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neiit,  or  paper  writing,  &e.)  marked  B.  was  exhibited 
to  US,  and  shown  to  E.  F^  and  by  him  deposed  unto  at 
the  time  of  his  examination  to  the  interrogatory,  on 
the  part  of  the  plaintiff,  and  was  also  produced  and 
shewn  nnto  (at  ths  case  may  be\  this        day  of  , 

184     .  G.  H. 

I.K. 

19.  Doeguet  of  Decree  for  Inrolment. 

Whereas,  heretofore,  that  is  to  say,  in  or  as  of 
term,  in  the  year  of  our  Lord  1 84  ,  A.  B.,  complain- 
ant, exhibited  his  bill  of  complaint,  in  the  High  and 
Honorable  Court  of  Chancery,  against  C  D.,  defendant, 
thereby  praying  \_here  recite  shortly  the  prayer  of  the 
hill^  in  As  past  tense^  substituting  the  tcord  **•  complain- 
anf  for  •*  orator*^.  And  for  relief  the  complainant 
prayed  the  aid  and  assistance  of  the  said  Court,  and  that 
process  of  subpoena  might  be  thereout  awarded,  to  com- 
pel the  said  defendant  to  appear  to  and  answer  the  said 
bill ;  which  being  granted,  and  the  said  defendant  there- 
"with  duly  served,  he  appeared  accordingly,  and  put  in 
his  answer  thereto  (to  which  answer  the  said  complainant 
replied,  and  issue  being  joined,  divers  witnesses  were 
examined,  and  publication  duly  passed),  as  in  and  by 
the  said  bill,  answer  (and  replication),  duly  filed  (and 
depositions  remaining  as  of  record  in  the  said  Court), 
"^^  more  fully  and  at  large  appear.  And  the  said  cause 
being  ready  for  hearing,  a  day  was  appointed  by  the 
^ourt  for  the  hearing  thereof,  and  the  same  coming 
^n  accordingly  on  the  day  of  ,184     ,  to 

°®  heard  and  debated  before  the  Right  Honorable  the 
'"'faster  of  the  Rolls  (or  a^  the  case  may  he\  in  the 
P**esence  of  counsel  learned  on  both  sides,  and  the  plead- 
Jj88  being  opened  upon  debate  of  the  matters,  and  hearing 
^he  defendant's  answer,  &c.  {here  recite  the  decrea  from 
^^e  words  to  the  end^  in  the  past  tense].  It  is,  there- 
*^re,  this  present  day,  that  is  to  say,  the  day  of  , 
5^  the  year  of  the  reign  of  Her  Majesty  Queen 

'Victoria,  and  in  the  year  of  our  Lord,  184     ,  by  the 
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Right  Honorable  John  Singleton  Baron  Lyndhuist,  of 
Lyndhurst,  in  the  county  of  Southampton,  Lord  High 
Chancellor  of  Great  Britain,  and  by  the  High  and 
Honorable  Court  of  Chancery,  and  the  power  and  au- 
thority thereof,  adjudged  and  declared  that  \^here  again 
recite  the  ordering  part  of  the  decree^  in  the  premt 
teme'}, 

I  have  inspected  this  docquet,  and 
hereby  certify  that  the  statement 
of  the  pleadings  and  (order) 
herein  contained  is  correct. 

E.  F.,  clerk  of  records  and  writs, 
at  the  (plaintifTs)  request 
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20.  Caveat  against  the  Inrohnent  of  a  Decree^  SfC. 

In  Chancery. 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  others,  defendants. 

Enter  a  caveat  against  the  inrolment  of  a  decree  (or 
order)  of  the  Master  of  Rolls  (or  as  the  case  may  ^)) 
bearing  date  the  day  of  ,  184p    • 

Dated  this        day  of  ,184     . 

E.  F.,  No.     ,  Chancery  Lane, 
Defendant's  Solicitor. 
To  the  Secretary  of  Decrees. 

21.  Exhibit  to  an  Affidavit. 

In  Chancery. 

Between  A.  B,,  plaintiflF, 
and 
C.  D.  and  others,  defendants. 

This  is  the  paper  (or  parchment)  writing,  marked  (A)» 
refettred  to  in  the  (annexed)  affidavit  "of  E.F.,swo^ 
before  me  in  this  cause,  this  day  of  ;  1 84  ,"  [£ 
the  exhibit  is  annexed  to  the  affidavit^  the  title  of  v^ 
cause  and  the  tcords  in  commas  may  he  omitted,"]^ 
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22.  Bond /or  security  of  CoiU. 

Know  all  men  by  these  presents  that  we,  A.  B.,  of 

,  and  C.  D.,  of  ,  are  jointly  and 

severally  held  and  firmly  bound  to  {the  clerk 

of  the  records  and  writs  in  whose  division  the  suit 

ts2^  in  the  penal  sum  of  £lOO,  of  good  and  lawful 

money  of  Great  Britain,  to  be  paid  to  the  said 

(clerk  of  records  and  writs),  his  certain  attorney, 

executors,  administrators,  or  assigns.     For  which 

payment  to  be  well  and  faithfully  made,  we  bind 

ourselves,  and  each  of  us,  our  and  each  of  our 

heirs,  executors,  and  administrators  firmly  by  these 

presents,  sealed  with  our  seals.     Dated  this 

day  of  ,  in  the  year  of  our  Lord  184     . 

Whereas  E.  F.,  plaintiff,  lately  exhibited  his  bill  of 

)mplaint  in  Her  Majesty's  High  Court  of  Chancery, 

Tainst  G.  H.,  defendant,  touching  the  matters  therein 

mtained.     Now,  the  condition  of  the  above  written 

bligation  is  such,  that  if  the  above  bounden  A.  B.  and 

'.  6,,  or  either  of  them,  their  or  either  of  their  heirs, 

cecutors,   or  administrators,   do  and   shall,  well  and 

Illy  pay,  or  cause  to  be  paid,  all  such  costs  as  the  said 

oiirt  shall  think  fit  to  award  to  the  defendant  in  the 

id  cause,  then  the  above  written  obligation  is  to  be 

•id,  or  else  to  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered  7  A.  B. 

in  the  presence  of  .  >  C.  D. 

23.  Creditors  Charge. 

Chancery. 

Between  A.  B.,  plaintiff, 
and 
C.  D.  and  others,  defendants. 
The  charge  of  E.  F.,  of        ,  in  the  county  of        , 
a  simple  contract  creditor  of  G.  H.,  late  of        , 
in  the  county  of  ,  deceased,  the  testator  in 

the  pleadings  of  this  cause  named. 
Tlie  said  E.  F.  charges,  that  the  said  G.  H.,  deceased, 
as  in  his  lifetime,  and  at  the  time  of  his  death,  and 
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that  his  estate  still  is  justly  and  truly  indebted  to  him« 
the  said  E.  F.,  in  the  sum  of  £  ,  for  goods  sold  and" 
delivered  by  him,  the  said  E.  F.,  to  the  order,  and  foi 

the  use  of  the  said  G.  H.,  and  for  which  the  said  E.  F ^ 

has  not  received  any  security  or  satisfaction  whatever. 
And  the  said  E.  F.  craves  leave  to  add  to  or  alter  f 
his  charge  as  he  may  be  advised. 

24p.  Certificate  to  appoint  a  Gtiardian. 

In  Chancery. 

Between  A.  B,  phdntiff, 

and 

C.  D.  and  others,  defendants. 

The  above  named  defendant,  C.  D.,  being  an  in 

humbly  prays  that  E.  F.  may  be  assigned  his  Ouardii 

by  whom  he  may  answer  the  plaintiffs  bill  and  defe^K=ncL 

this  suit ;  and  I  hereby  certify  that  the  said  E.  F.  Ik^      sta 

no  interest  in  this  suit  adverse  to  the  said  infant,  a^HHid 

that  I  believe  him  to  be  a  proper  person  to  be  assign^-^^ed 

as  such  Guardian. 

Dated  this        day  of  184     . 

G.  H.,  No.     ,  Chancery  Lane, 

Defendant's  Solicitor^ 


25.    KEOISTK,T  OF  A  DECREE,  ETC. 
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26.  Notice  of  having  amended  Bill. 

In  Chancery. 

A.  9.  B.  and  others. 

I  have  this  day  amended  the  Bill  filed  in  this  caua^se. 
Dated  this  day  of  ^184    ^ 

Yours,  &c.,  C.  D. 
No.         ,  Chanceiy  Lanei^ 

Plain  tifTs  solicit  <^7 jr. 
To  Mr.  E.  F.,  defendant's  solicitor  or  agent. 

27.  Notice  of  filing  Appearance. 

In  Chancery. 

A.  V,  B.  and  others. 
I  have  this  day  entered  an    appearance  for    it  lie 
defendant,  C.  D. 

Dated  this  day  of  ,184     . 

Yours,  &c.  E.  F. 
No.  ,  Chancery  Lane, 

Defendant's  solicitor  or  agent. 
To  Mr.  G.  H.,  plsdntiflTs  solicitor  or  agent. 

28.  Notice  of  filing  Anstcer,  S^e* 

In  Chancery. 

A.  1^.  B.  and  others. 
I  have  this  day  filed  the  answer,  (plea  or  demurrer) 
of  the  defendant  C.  D.  to  the  (amended,  &c,)  bill    ^^ 
this  cause. 

Dated  this  day  of  ,  184     . 

Yours,  &c.,  E.  F. 
No.  ,  Chancery  Lane, 

Defendant's  solicitor  or  ager*^* 
To  Mr.  G.  H.,  plaintiffs  solicitor  or  agent. 

29.  Notice  to  join  in  Commission  to  take  Answer j  ^^ 

to  examine  witnesses. 
In  Chancery. 

A.  V,  B.  and  others. 
Please  to  send  Commissioners'  names  to  take  answ^^^ 
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le  defendant  C.  D.,  (or  *^  for  the  examination  of 
xses  in  this  cause*'). 

Dated  this  day  of  ,  184     . 

Yours,  &c.,  E.  F. 
No.         ,  Chancery  Lane, 
Defendant's  solicitor  or  agent* 
r.  G.  H,,  pluntiflTs  solicitor,  or  agent* 

Notice  cfEoBWuJAng  Cammiisian  to  take  Answer, 

[ANCERT. 

Between  A.  B.  plaintiff 

and 
C.  D.  and  others  defendants, 
s  whose  names  are  hereunto  subscribed,  haying  re* 
I  a  commission  issuing  out  of  and  under  the  s^  of 
[igh  Court  of  Chancery,  to  us  and  others  directed, 
:e  the  answer  of  the  defendant  C.  D.,  to  the  bill 
aplaint  in  this  cause,  do  hereby  give  you  notice, 
we  intend  to  execute  the  said  commission  on 
the  day  of  (instant),  between  the 

of  and  ,  in  the  noon,  at  the 

of  E.  F.,  situated  at  ,  in  the  parish  of 

,  in  the  county  of 
^en  under  our  hands  this  day  of  184    • 

G.  H. 
I.K. 
r.  L.  M.,  plaintiff's  commissioner. 

31.  Notice  of  filing  Exceptions. 

[ANCERT. 

A.  f .  B.  and  others, 
have  this  day  filed  exceptions  to  the  answer  of 
fendant  G.  H.  for  insuflSciency,  (  or  "  for  scandal," 
Qpertinence,"  as  the  case  may  he% 

Dated  this  day  of  ,  184     . 

Yours,  &c.  C.  D. 
No.         ,  Chancery  Lane, 
p        Plaintiff's  solicitor. 
r»  E.  F.,  defendant's  solicitor^  or  agent. 
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32.  Notice  of  filing  Beplicatum. 
In  Chancery. 

A.  «.  B.  and  others. 
I  have  this  day  filed  a  replication  to  the  answers  of 
all  the  defendants  in  this  cause,  (or  ^'  to  the  answer  of  the 
defendant  £.  F./'  a*  the  case  may  he). 

Dated  this  day  of  ,  18^    . 

Yours,  &C.G.H. 
No.  ,  Chancery  Lane, 

Plaintiff's  solicitor. 
To  Mr.  I.  K.,  defendant's  solicitor  or  agent. 

33.  Notice  of  Executing  a  Commission  for  the  Exomi- 

nation  of  Witnesses, 
In  Chancery. 

Between  A.  B.  plaintiff, 
and 
C.  D.  defendant. 
We  whose  names  are  hereunto  subscribed,  having 
received  a  commission  issuing  out  of  and  under  the  seu 
of  the  High  Court  of  Chancery,  to  us  and  others  directed, 
for  the  examination  of  witnesses  in  this  cause,  do  hereby 
give  you  notice,  that  we  intend  to  execute  the  said 
commission  on  behalf  of  the  plaintiff  A.  B.,  []or"  de- 
fendant C.  D.,"  as  the  case  mat/  ie],  on  the 
day  of             (instant),  at  the  hour  of              o'clock  in 
the  forenoon  of  the  same  day,  at  the  house  of  ) 
situated  at                ,  in  the  parish  of              ,  in  the 
county  of 

Dated  this  day  of  ,  184     . 

G.H. 
I.K. 
To  C.  D.,  the  above-named  defendant. 

34.  Notice  for  Witnesses  to  attend  Commissioners* 
In  Chancery. 

Between  A.  B.  plaintiff, 
and 
C.  D.  defendant. 
Whereas  we  have  received  a  commission  issuing  out 
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of  and  under  the  seal  of  the  Hi^h  Court  of  Chancery,  to 
^  and  others  therem  named  directed,  for  the  examina- 
tion of  witnesses  in  this  cause.     We  therefore,  hy  virtue 
of  the  said  commission,  require  you  and  each  of  you, 
severally  and  personally,  to  be  and  appear  before  us, 
the  said  commissioners,  or  any  two  or  more  of  us  at 
the  house  of  I.  H.,  known  by  the  name  or   sign  of 
,  situate  at  ,  in  the  county  of  , 

^*i  ,  the  ,  day  of  ,  (instant),  at 

^he  hour  of  ,  in  the  forenoon  of  the  same  day, 

then  and  there  to  be  examined  as  witnesses,  and  to 
"testify  the  truth  according  to  the  best  of  your  know- 
ledge, for  and  on  behalf  of  the  said  (plaintiff  A.  B.). 
-A^nd  you  are  then  and  there  to  attend,  and  not  depart 
"•^ntil  you  have  been  examined  on  the  part  of  the  said 
(plaintiff  A.  B.).  And  herein  you  are  not  to  fail. 
Dated  this  day  of  ,184     . 

G.  H. 
I.  K. 
To  J.  R.  and  W.  S. 

^5.  Notice  to  Settle  minutes  of,  or  pass  a  decree  or  order. 

I^    CHAIiCERY. 

A.  9.  B.  and  others. 

I  shall  attend  the  Registrar,  Mr. ,  to  settle  the 

**^iiiutes  of  (or  "to  pass")  the  decree  (or  "  order")  herein, 
^li         the  day  of  instant  (or  "  next),  at 

^*olockinthe      noon.     Dated  this       day  of       ,  184  . 
Yours,  &c. 

C.  D.  (plaintiff's)  solicitor. 
No.      ,  Chancery  Lane. 
To  Mr.  E»  F.,  defendant's  solicitor  or  agent. 

36.  Notice  of  an  Injunction. 

l>i  Chancery. 

Between  A.  B.  plaintiff 

and 
C.  D.  and  others  defendants. 

Take  notice  that  his  Honor  The  Vice  Chancellor  of 
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England  (<yr  cu  the  ease  may  be  J  hfts  this  day  of 

instant,  upon  the  motion  of  Mr.  of 

counsel  for  the  above-named  plaintiff,  granted  an  order 
for  an  Injunction,  in  this  cause,  restraining  yon,  the 
above-named  C.  D.  (your  agents,  servants,  and  work- 
men) from  [here  recite  the  Injunction  as  in  the  prayer  of 
.  the  billJ]  And  we  do  hereby  give  you  further  notice,  that 
all  due  diligence  will  be  used  in  drawing  up  the  said  order, 
and  in  issumg  and  serving  the  said  Injunction  upon  yon, 
and  in  the  meantime  you  are  hereby  required  to  comply 
with  the  terms  of  the  said  order  and  Injunction. 
Dated  this  day  of  184  . 

Yours,  &c.  E.  F. 
Plaintiff's  solicitor,    • 
No.      ,  Chancery  Lone. 
To  Mr.  C.  D.,  the  above-named^ 
defendant,  (his  agents,  servants,  > 
and  workmen.)  J 

37.  liide  toprodtiee  witnessesy  or  pass  publication. 
In  Chancery. 

Between  A.  B.  and  others,  plaintiffs, 
and 
CD.  defendant. 
Enter  a  rule  to  produce  witnesses  [or  *^  to  pass  pub- 
lication.'']    Dated  this  day  of  184  • 
E.  F.,  No.       Chancery  Lane, 

Agent  for  G.  H.,  Manchester. 

38.  Notice  of  entering  Rule. 

In  Chancery. 

A.  and  others,  v,  B. 
Tdke  notice,  that  I  have  this  day  entered  a  rule  to 
produce  witnesses  [[or  "to  pass  publication"]  in  this 
cause.     Dated  this  day  of  184  • 

Yours,  &c. 

C.  D.,  No.     ,  Chancery  Lane, 
Agent  for  E.  F.  Manchester. 
To  Mr.  G.  H.,  defendant's  solicitor  or  agent. 
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ORDERS. 


Lord  LTNDmrsBT'8  Orders  of  3rd  April,  1828,  bb 
tiered  by  Lord  Brougham's  Orders  of  23ri  Novem- 
l>cr,  1831. 

1. — That  CTery  plaintiff,  as  well  in  a  country  cause  as  in  a 
town  cause,  shall  be  at  liberty,  without  affidavit,  to  obtain  an 
Ovder  for  a  subpoena  returnable  immediately ;  but  such  sub- 
Txsna  in  a  country  cause  is  to  be  without  prejudice  to  the  de- 
fendant's right  to  eight  days'  time  to  enter  his  appearance  after 
be  has  been  served  with  the  subpoena. 

2. — ^That  a  writ  of  subpoena  to  appear,  or  to  appear  and 
^^Tiswer,  shall  be  sued  out  for  each  defendant,  except  in  the 
^^996  of  husband  and  wife  defendants ;  and  that  the  costs  of  all 
^^ch  writs  shall  be  costs  in  the  cause. 

3. — ^That  a  defendant  in  a  country  cause  shall  no  longer  be 
'Intermitted  to  crave  the  common  dedimus;  but  shall  either  put 
^«)  his  answer  within  eight  days  after  his  appearance,  or  shall 
^^btain  the  usual  orders  for  time. 

4. — That  in  all  cases,  whether  the  defendant's  answer  be 
^^led  in  term  time  or  in  vacation,  the  plaintiff  shall  be  allowed 
^^wo  months  to  deliver  exceptions  to  such  answer;  but  if  the 
^^ceptions  be  not  delivered  within  the  two  months,  the  answer 
^hAll  thenceforth  be  deemed  sufficient,  and  the  plaintiff  shall 
^lave  no  order  to  deliver  exceptions  nunc  pro  tunc. 

5. — ^That  when  exceptions  taken  to  an  answer  for  insuffi- 
^ency  are  not  submitted  to,  the  plaintiff  may  at  the  expiration 
^f  eight  dajTS  after  the  exceptions  are  delivered,  but  not  before, 
"unleai  in  injunction  causes,  refer  such  answer  for  insufficiency ; 
^md  if  he  do  not  refer  the  same  within  the  next  six  days,  he 
shall  be  considered  as  having  abandoned  the  exceptions ;  in 
^hich  latter  case  such  answer  shall  be  thenceforth  deemed 
sufficient. 

6^— ^That  if  the  plaintiff  do  not,  within  three  weeks  after  a 
defendant's  secona  or  third  answer  is  filed,  refer  the  same 
for  insufficiency  on  the  old  exceptions,  such  answer  shall 
thenceforth  be  deemed  sufficient. 
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7. — ^Thatif  the  plaintiff  do  refer  a  defendant's  second  or  third 
answer  for  insufficiency  on  the  old  exceptions,  then  the  parti- 
cular exception  or  exceptions  to  which  he  requires  a  further 
answer  shall  be  stated  in  the  Order. 

8. — ^That  if  upon  a  reference  of  exceptions  the  Master  shall 
find  the  answer  insufficient,  he  shall  fix  the  time  to  be  allowed 
for  putting  in  a  further  answer,  and  shall  specify  the  same  in 
his  report,  from  the  date  whereof  such  time  shall  run,  and  it 
shall  not  be  necessary  for  the  plaintiff  to  serve  a  subpoena  for 
the  defendant  to  ma^e  a  better  answer :  And  any  defendant 
who  shall  not  put  in  a  further  answer  within  the  time  so 
allowed,  shall  be  in  contempt,  and  be  dealt  witli  accordingly. 

9. — ^That  if  upon  a  reference  of  exceptions,  the  answer  be 
certified  sufficienty  it  shall  be  deemed  to  be  so  from  the  date  of 
the  Master*s  Report ;  and  if  the  defendant  submit  to  answer 
without  a  Report  from  the  Master,  the  answer  shall  be  deemed 
insufficient  from  the  date  of  the  submission. 

10. — That  upon  a  third  answer  being  reported  insufficient, 
the  defendant  shall  be  examined  upon  interrogatories  to  the 
points  reported  insufficient,  and  shall  stand  committed  until 
such  defendant  shall  have  perfectly  answered  such  interro- 
gatories ;  and  shall  pay,  in  addition  to  the  four  pounds  costs 
heretofore  paid,  such  further  costs  as  the  Court  shall  think  fit 
to  award. 

11. — ^That  no  Order  shall  be  made  for  referring  any  pleading 
or  other  matter  depending  before  the  Court  for  scandal  or 
impertinence,  unless  exceptions  are  taken  in  writing  and  signed 
by  counsel,  describing  the  particular  passages  which  are  con- 
sidered to  be  scandalous  or  impertinent^  nor  unless  such 
Order  be  obtained  within  six  days  after  the  delivery  of  such 
exceptions. 

12. — ^That  when  any  Order  is  made  for  referring  an  answer 
for  insufficiency,  or  for  referring  an  answer  or  other  pleading 
or  matter  depending  before  the  Court  for  scandal  or  imper- 
tinence, the  Order  shall  be  considered  as  abandoned,  unless 
the  party  obtaining  the  Order  shall  procure  the  Master's  Re- 
port within  a  fortnight  from  the  date  of  such  Order,  or  unless 
the  Master  shall  within  the  fortnight  certify  that  a  further 
time,  to  be  stated  in  his  certificate,  is  necessary,  in  order  to 
enable  him  to  make  a  satisfactory  Report ;  in  which  case  the 
Order  shall  b  e  considered  as  abandoned  if  the  Report  be  not 
obtained  within  the  further  time  so  stated ;  and  where  such 
Order  relates  to  alleged  insufficiency  in  an  answer,  such  answer 
shall  be  deemed  sufficient  from  the  time  when  the  Order  is  to 
be  considered  as  abandoned. 
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13. — ^That  after  sd  answer  has  been  filed,  the  plaintiff  shall 
be  at  liberty,  before  filing  a  replication,  to  obtain  upon  motion 
or  petition,  without  notice,  one  Order  for  leave  to  amend  the 
bill ;  but  no  further  leave  to  amend  shall  be  granted  after  an 
answer,  and  before  replication,  unless  the  Court  shall  be  sa- 
tisfied by  affidavit  that  the  draft  of  the  intended  amendments 
has  been  settled,  approved,  and  signed  by  counsel,  and  that 
such  amendments  are  not  intended  to  be  made  for  the  purpose 
of  delay  or  vexation,  but  because  the  same  are  considered  to 
be  materia]  to  the  case  of  the  plaintiff;  such  affidavit  to  be 
made  by  the  plaintiff,  or  one  ot  the  plaintiffs,  where  there  is 
more  than  one,  and  his,  her,  or  their  solicitor,  or  by  such  soli- 
citor alone,  in  case  the  plaintiff  or  plaintiffs,  from  being 
abroad  or  otherwise,  shall  be  unable  to  join  therein  ;  but  no 
Order  to  amend  shall  be  made  after  answer  and  before  repli- 
cation, either  without  notice  or  upon  affidavit  in  manner 
herein-before  mentioned,  unless  such  order  be  obtained  within 
six  weeks  after  the  answer,  if  there  be  only  one  defendant,  or 
after  the  last  of  the  answers,  if  there  be  two  or  more  defendants, 
is  to  be  deemed  sufficient.  But  this  Order  shall  not  extend 
to  amendments  which  are  made  only  for  the  purpose  of  recti- 
|ying  some  clerical  error,  or  error  in  names,  dates,  or  sums : 
ia  which  cases  the  Order  to  amend  may  be  obtained  upon 
^notion  or  petition,  without  notice. 

14. — That  every  Order  for  leave  to  amend  the  bill  shall 
contain  an  undertaking  by  the  plaintiff  to  amend  the  bill 
Within  three  weeks  from  the  date  of  the  Order ;  and  in  default 
(hereof  such  Order  shall  become  void,  and  the  cause  shall, 
^  far  as  relates  to  any  motion  to  dismiss  the  bill  for  want  of 
(Prosecution,  stand  in  the  same  situation  as  if  such  Order  had 
*iot  been  made. 

15. — That  after  a  replication  has  been  filed  the  plaintiff  shall 
^ot  be  permitted  to  withdraw  it  and  to  amend  the  bill  without 
^  special  Order  of  the  Court  for  that  purpose,  made  upon  a 
^notion,  of  which  notice  has  been  given ;  the  Court  being 
Satisfied  by  affidavit  that  the  matter  of  the  proposed  amend- 
^nent  is  material,  and  could  not,  with  reasonable  diligence, 
^ave  been  sooner  introduced  into  the  bill. 

16. — ^That  where  the  answer  of  a  defendant  is  to  be  deemed 
Sufficient,  whether  it  be  in  term  time  or  in  vacation,  if  the 
plaintiff  or  plaintiffs  shall  not  proceed  in  the  cause,  the  de- 
fendant shall  be  at  liberty,  after  the  expiration  of  two  months, 
Xo  move,  upon  notice,  that  the  bill  be  dismissed  with  costs, 
for  want  of  prosecution ;  and  the  bill  shall  accordingly  be 
dismissed  with  costs,  unless  the  plaintiff  or  plaintiffs  shall 
appear  upon  such  motion,  and  give  an  undertaking  to  file  a 
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replication,  and  senre  a  subpoena  to  rejoin ;  and  in  case  he 
requires  a  commission  to  examine  witnesses,  shall  obtain  and 
serve  an  order  for  such  commission,  within  three  weeks  from 
the  date  of  such  undertaking:  or  unless  the  plaintiff  or  plain- 
tiffs, without  filing  a  replication,  shall  appear  upon  such 
motion,  and  give  an  undertaking  to  hear  the  cause  as  against  the 
defendant  making  the  motion  upon  bill  and  answer :  or  unless 
it  shall  appear  that  the  plaintiff  or  plaintiffs  is  or  are  unable  to 
proceed  in  the  cause  by  reason  of  any  other  defendant  or  de- 
fendants not  having  sufficiently  answered  the  bill,  and  that  due 
diligence  has  been  used  to  obtain  a  sufficient  answer  or  an- 
swers, from  such  other  defendant  or  defendants ; — in  which 
case,  the  Court  shall  allow  to  the  plaintiff  or  plaintiffs,  such 
further  time  for  proceeding  in  the  cause  as  shall  appear  to  the 
Court  to  be  reasonable.  And  in  case  the  plaintiff  or  plaintiffs 
do  appear  upon  the  motion  to  dismiss,  ana  give  the  undertak- 
ing to  file  a  replication,  and  take  the  other  proceedings  conse* 
quent  thereon,  hereinbefore  required,  then  all  the  rules  and 
regulations,  with  respect  to  the  commission  and  the  retain 
thereof,  and  the  setting  down  the  cause  for  hearing,  and  the 
rights  of  the  defendant  with  respect  to  the  commission  in  case 
of  any  default  on  the  part  of  tne  plaintiff,  which  are  particu- 
larly expressed  in  the  next  Order,  shall  apply  to  all  cases 
under  this  order. 

17. — That  where  the  plaintiff  files  a  replicatiou,without  having 
been  served  with  a  notice  of  motion  to  dismiss  the  bill  for  want 
of  prosecution,  he  shall  serve  the  subpoena  to  rejoin ;  and  in 
case  he  requires  a  commission  to  examine  witnesses,  shall  ob- 
tain and  serve  an  order  for  such  commission,  within  three 
weeks  from  the  filing  of  the  replication,  and  such  commission 
shall,  at  the  latest,  be  returnable  on  the  first  return  of  the 
second  term  then  next  following :  and  the  plaintiff  shall  give 
his  rules  to  produce  witnesses,  and  pass  publication  at  the 
latest  in  the  same  term,  and  shall  set  down  his  cause  for  hear- 
ing, and  duly  serve  the  subpoena  to  hear  judgment  returnable 
in  the  succeeding  term ;  and  if  the  plaintiff  shall  make  default 
herein,  then  upon  application  by  the  defendant,  upon  notice 
of  motion,  the  plaintiff's  bill  shall  stand  dismissed  out  of  Court 
with  costs,  unless  the  Court  shall  make  special  order  to  the 
contrary.  And  in  case  the  plaintiff  serves  a  subpoena  to  rejoin, 
within  three  weeks  after  filing  the  replication,  but  does  not  obtain  - 
and  serve  an  order  for  a  commission  to  examine  witnesses 
within  that  time,  then  the  defendant  shall  be  at  liberty,  without- 
notice,  to  obtain  an  order  for  a  commission  to  examine  wit — 
nesses,  returnable  at  the  like  period  as  the  plaintiff  is  entitled^ 
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to,  pursuant  to  this  Order,  and  shall  have  the  carriage  of  such 
commission.  And  if  the  plaintiff  obtains  an  Order  for,  and 
sues  out  a  commission,  and  neglects  to  execute  and  return  the 
same,  at  or  within  the  time  stated  in  this  Order,  the  defendant 
shall  be  entitled  to  an  Order,  as  before  stated,  for  a  commis- 
sion returnable  on  the  last  return  of  the  term  following  that 
which  is  allowed  to  the  plaintiff  by  this  Order  for  the  return  of 
his  commission.  And  when  any  commission  issues  pursuant 
to  this  Order,  or  the  last  foregoing  Order,  the  parties  shall  have 
liberty  to  execute  the  same  in  term  time,  and  publication  shall 
stand  enlarged  until  the  commission  shall  be  returnable ;  and 
the  plaintiff  shall  be  at  liberty  to  set  down  the  cause,  in  the 
meantime,  without  the  necessity  of  inserting  such  directions 
ia  the  Order  for  the  commission. 

18. — ^That  publication  shall  not  be  enlarged  except  upon 
ipedal  application  to  the  Court,  made  upon  notice,  supported 
oy  affidavit,  and  at  the  cost  of  the  party  applying,  unless 
otherwise  ordered  by  the  Court. 

19. — ^That  the  time  which  occurs  between  the  last  seal  after 
Trinity  term  and  the  first  seal  before  Michaelmas  term,  and 
between  the  last  seal  after  Michaelmas  term  and  the  first  seal 
before  Hilary  term,  shall  not  be  reckoned  in  the  computation 
of  time  which  is  allowed  to  a  party  for  amending  any  bill,  for 
filing,  delivering,  or  referring  exceptions  to  any  answer,  or  for 
obtaming  a  Master's  Report  upon  any  exceptions. 

20. — ^That  service  on  the  Clerk  in  Court,  of  any  subpoena 
Xo  rejoin,  or  to  answer  an  amended  bill,  or  to  hear  judgment, 
shall  be  deemed  good  service. 

21. — ^That  the  order  nisi  for  confirming  a  report  may  be 
obtained  upon  petition  as  well  as  by  motion,  ana  that  service 
thereof  upon  the  Clerk  in  Court  of  any  party  shall  be  deemed 
^[ood  service  upon  such  party. 

22. — ^That  every  notice  of  motion,  and  every  petition,  notice 
^  which  is  necessary,  shall  be  served  at  least  two  clear  days 
liefore  the  hearing  of  such  motion  or  petition. 

23. — ^That  the  Order  nisi  for  dissolving  the  common  injunc- 
tion may  be  obtained  upon  petition  as  well  as  by  motion,  and 
that  every  such  Order  be  served  two  clear  days  at  least  before 
the  day  upon  which  cause  is  to  be  shown  against  dissolving 
the  injunction. 

24. — ^That  when  a  defendant,  in  contempt  for  want  of  an- 
swer, obtains,  upon  filing  his  answer,  the  common  Order  to 
be  discharged  as  to  his  contempt,  on  payment  or  tender  of  the 
costs  thereof,  or  the  plaintiff  accepts  the  costs,  without  Order, 


68  APPENDIX. 

he  shall  not  by  such  acceptance  be  compelled,  in  the  event 
of  the  answer  being  insufficient,  to  recommence  the  process 
of  contempt  against  the  defendant,  but  shall  be  at  liberty  to 
take  up  the  process  at  the  point  to  which  he  had  before  pro- 
ceedea. 

25. — ^That  no  witness  to  be  examined  before  either  of  the 
Examiners  for  any  party  in  a  cause,  be  in  future  produced  at 
the  seat  of  the  Clerk  in  Court  for  the  opposite  party ;  but  that 
a  notice  in  writing  containing  the  name  and  description  of  the 
witness  be  served  there  as  heretofore. 

26. — ^That  the  Examiner  who  shall  take  the  examination  in 
chief  of  any  witness  shall  be  at  liberty  to  take  his  cross-ex- 
amination also. 

27. — ^That  where  the  same  solicitor  is  employed  for  two  or. 
more  defendants,  and  separate  answers  shall  have  been  filed, 
or  other  proceedings  had,  by  or  for  two  or  more  defendants 
separately,  the  Master  shall  consider,  in  the  taxation  of  such 
solicitor's  bill  of  costs,  either  between  party  and  party,  or 
between  solicitor  and  client,  whether  such  separate  answers 
or  other  proceedings  were  necessary  or  proper ;  and  if  he  is 
of  opinion  that  any  part  of  the  costs  occasioned  thereby  has 
been  unnecessarily  or  improperly  incurred,  the  same  shall  be 
disallowed. 

28. — ^That  where  a  plaintiff  obtains  a  Decree  with  costs,  there 
the  costs  occasioned  to  the  plaintiff  by  the  insufficiency  of  the 
answer  of  any  defendant  shall  be  deemed  to  be  part  of  the 
plaintiff's  costs  in  the  cause,  such  sum  or  sums  being  deducted 
therefrom  as  were  paid  by  the  defendant,  according  to  the 
course  of  the  Court,  upon  the  exceptions  to  the  said  answer 
being  submitted  to  or  allowed. 

29. — ^That  where  the  plaintiff  is  directed  to  pay  to  the  de- 
fendant the  costs  of  the  suit,  there  the  costs  occasioned  to  a 
defendant  to  any  amendment  of  the  bill  shall  be  deemed  to  be 
part  of  such  defendant's  costs  in  the  cause  (except  as  to  any 
amendment  which  may  have  been  made  by  special  leave  of  the 
Court,  or  which  shall  appear  to  have  been  rendered  necessary 
by  the  default  of  such  defendant) ;  but  there  shall  be  deducted 
from  such  costs  any  sum  or  sums  which  may  have  been  paid 
by  the  plaintiff,  according  to  the  course  of  the  Court,  at  the 
time  of  any  amendment. 

30. — ^That  when  upon  taxation  a  plaintiff  who  has  obtained 
a  decree  with  costs  is  not  allowed  the  costs  of  any  amendment 
of  the  bill,  upon  the  ground  of  its  having  been  unnecessarily 
made,  the  defendant's  costs,  occasioned  by  such  amendment  ^ 
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shall  be  taxed,  and  the  amount  thereof  deducted  from  the  costs 
to  be  paid  by  the  defendant  to  the  plaintiff. 

31. — ^That  upon  the  allowance  of  any  plea  or  demurrer, 
the  plaintiff  or  plaintiffs  shall  pay  to  the  defendant  or  defend- 
ants the  taxed  costs  thereof;  and  when  such  plea  or  demur- 
rer is  to  the  whole  bill,  then  the  further  taxed  costs  of  the 
suit  also ;  unless,  in  the  case  of  a  plea,  the  plaintiff  or  plain- 
tiffs shall  undertake  to  reply  thereto,  and  then  the  costs  shall 
be  reserved,  or  unless  the  Court  shall  think  fit  to  make  other 
Order  to  the  contrary. 

32. — ^That  upon  the  overruling  of  any  plea  or  demurrer,  the 
defendant  or  defendants  shall  pay  to  the  plaintiff  or  plaintiffs 
the  taxed  costs  occasioned  thereby,  unless  the  Court  shall 
make  other  Order  to  the  contrary. 

33. — ^That  when  two  counsel  appear  for  the  same  party  or 
parties  upon  the  hearing  of  any  cause  or  matter,  and  it  shall 
appear  to  the  Master  to  have  been  necessary  or  proper  for  such 
party  or  parties  to  retain  two  counsel  to  appear,  the  costs  oc- 
casioned thereby  shall  be  allowed,  although  both  of  such  coun- 
sel may  have  been  selected  from  the  outer  bar. 

34. — That  when  a  cause  which  stands  for  hearing  is  called 
on  to  be  heard,  but  cannot  be  decided,  by  reason  of  want  of 
parties  or  other  defect  on  the  part  of  the  plaintiff,  and  is  there- 
fore struck  out  of  the  paper,  if  the  same  cause  is  again  set  down, 
the  defendant  or  defenaants  shall  be  allowed  the  taxed  costs 
occasioned  by  the  first  setting  down,  although  he  or  they  do 
not  obtain  the  costs  of  the  suit. 

35. — ^That  where  a  cause  being  in  the  paper  for  hearing  is 
ordered  to  be  adjourned,  upon  payment  of  the  costs  of  the  day, 
there  the  party  to  pay  the  same,  whether  before  the  Lord  High 
Chancellor,  the  Master  of  the  Rolls,  or  the  Vice  Chancellor, 
shall  pay  the  sum  of  ten  pounds,  unless  the  Court  shall  make 
other  Order  to  the  contrary. 

36. — ^That  whenever,  upon  the  hearing  of  any  cause  or  other 
matter,  it  shall  appear  that  the  same  cannot  conveniently  pro- 
ceed, by  reason  of  the  solicitor  for  any  party  having  neglected 
to  attend  personally,  or  by  some  proper  person  on  his  behalf, 
or  having  omitted  to  deliver  any  paper  necessary  for  the  use 
of  the  Court,  and  which,  according  to  its  practice,  ought  to 
have  been  delivered,  such  solicitor  shall  personally  pay  to  all 
or  any  of  the  parties  such  costs  as  the  Court  shall  think  fit  to 
award. 

37. — ^That  the  sworn  clerks  of  the  Court  and  the  waiting 
clerks  shall  not  be  entitled  to  receive  any  fees  for  attendance 
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in  Court,  except  in  cases  where  they  shall  actually  attend) 
and  where  their  attendance  shall  be  necessary. 

S8. — ^That  where  any  cause  which  is  set  down  to  be  heard 
either  in  the  Court  of  the  Lord  Chancellor,  or  in  the  Court  of 
the  Master  of  the  Rolls,  shall  be  afterwards  set  down  to  be 
heard  in  the  other  of  the  said  two  Courts,  there  the  solicitor  for 
the  plaintiff  shall  certify  the  fact  to  the  Registrar  of  the  Court 
where  the  cause  was  first  set  down,  who  shall  cause  an  entry 
thereof  to  be  made  in  his  book  of  causes,  opposite  to  the  name 
of  such  cause ;  and  the  solicitor  for  the  plaintiff  shall  be  allowed 
a  fee  of  six  shillings  and  eight  pence  for  so  certifying  the  fact, 
if  he  shall  certify  the  same  within  eight  days  after  the  said 
cause  is  so  set  down  a  second  time. 

39. — ^That  where  any  cause  shall  become  abated,  or  shall 
be  compromised  after  the  same  is  set  down  to  be  heard  in 
either  of  the  said  two  Courts,  the  solicitor  for  the  plaintiff  shall 
also  certify  the  fact,  as  the  case  may  be,  to  the  Registrar  of  the 
Court  where  the  cause  is  so  set  down,  who  shall  in  like  man- 
ner cause  an  entry  thereof  to  be  made  in  his  cause-book,  and 
the  solicitor  for  the  plaintiff  shall  be  allowed  the  same  fee  of 
six  shillings  and  eight  pence  for  such  certificate,  if  be  shall 
certify  the  fact  as  soon  as  the  same  shalU  come  to  his  know- 
ledge. 

40. — That  the  penal  sum  in  the  bond  to  be  given  as  a  secu- 
rity to  answer  costs  by  any  plaintiff  who  is  out  of  the  jurisdic- 
tion of  the  Court,  be  increased  from  forty  pounds  to  one  hun- 
dred pounds. 

41. — ^That  the  deposit  upon  exceptions  to  a  Master's 
Report  shall  be  increased  to  ten  pounds,  to  be  paid  to  the  ad- 
verse party  if  the  exceptions  are  overruled ;  in  which  case  the 
exceptant  shall  also  pay  the  further  taxed  costs  occasioned  by 
such  exceptions,  unless  the  Court  shall  otherwise  order;  but 
in  case  the  exceptant  shall  in  part  succeed,  the  deposit  shall 
be  dealt  with,  and  costs  shall  be  paid  as  the  Court  shall  direct. 

42. — ^That  the  deposit  upon  every  petition  of  appeal  or  re- 
hearing be  increased  to  twenty  pounds,  to  be  paid  to  the  ad- 
verse party  when  the  Decree  or  Order  appealed  from  is  not 
varied  in  any  material  point,  together  vnth  the  further  taxed 
costs  occasioned  by  the  appeal  or  rehearing,  unless  the  Court 
shall  otherwise  order. 

43. — ^That  for  the  purpose  of  enabling  all  persons  to  obtain 
precise  information  as  to  the  state  of  any  cause,  and  to  take 
the  means  of  preventing  improper  delay  in  the  progress  thereof, 
any  Clerk  in  Court  shall,  at  the  request  of  any  person,  whether 
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a  party  or  not  in  the  suit  or  matter  inquired  after,  procure 
and  furnish  a  certificate  from  the  Six  Clerks'  Office,  specifying 
therein  the  dates  and  general  description  of  the  several  pro- 
ceedings which  have  heen  taken  in  any  cause  in  the  said  office, 
whether  i^uch  Clerk  in  Court  be  or  not  concerned  as  Clerk  in 
Ck>urt  in  the  cause ;  and  that  he  shall  be  entitled  to  receive  the 
sum  of  three  shillings  and  fourpence  for  such  certificate,  and 
DO  more. 

44. — ^That  whenever  a  person  who  is  not  a  party  appears  in 
any  proceeding,  either  before  the  Court,  or  before  the  Master, 
service  upon  the  solicitor  in  London,  by  whom  such  party  ap- 
pears, whether  such  solicitor  act  as  principal  or  agent,  shall  be 
deemed  good  service,  except  in  matters  of  contempt  requiring 
personal  service. 

45. — ^That  clerical  mistakes  in  decrees  or  decretal  orders,  or 
errors  arising  from  any  accidental  slip  or  omission,  may  at  any 
^ime  before  enrolment  be  corrected  upon  petition,  without  the 
form  and  expense  of  a  rehearing. 

46. — ^That  every  application  to  stay  proceedings  upon  any 
XDecree  or  Order  which  is  appealed  from,  be  made  first  to  the 
judge  who  pronounced  the  Decree  or  Order. 

47. — ^That  every  application  for  the  new  trial  of  any  issue  at 
law  directed  by  a  judge  of  this  Court,  be  first  made  to  the 
J  udge  who  directed  such  issue. 

48.-— That  where  any  Decree  or  Order  referring  any  matter  to 
^.  Master  is  not  brought  into  the  Master's  Office  within  two 
^iQonths  after  the  same  Decree  or  Order  is  pronounced,  there 
^kny  party  to  the  cause,  or  any  other  party  interested  in  the  , 
^loatter  of  the  reference,  shall  be  at  liberty  to  apply  to  the 
^Dourt  by  motion  or  petition,  as  he  may  be  advised,  for  the 
purpose  of  expediting  the  prosecution  of  the  said  Decree  or 
VDrder. 

49. — ^That  every  Master  shall  enter  in  a  book  to  be  kept  by 
^liim  for  that  purpose  the  name  or  title  of  every  cause  or  matter 
^'eferred  to  him,  and  the  time  when  the  Decree  or  Order  is 
brought  into  his  office,  and  the  date  and  description  of  every 
^Bubsequent  step  taken  before  him  in  the  same  cause  or  matter, 
^ind  tlie  attendance  or  non-attendance  of  the  several  parties  on 
^ach  of  such  steps,  so  that  such  book  may  exhibit  at  one  view 
'Ue  whole  course  of  proceeding  which  is  had  before  him  in 
^ach  particular  cause  and  matter. 

50. — ^That  upon  the  bringing  in  of  every  Decree  or  Order, 
%he  solicitor  bringing  in  the  same  shall  take  out  a  warrant  ap- 
XH>inting  a  time,  whicli  is  to  be  settled  by  the  Master,  for  the 
purpose  of  the  Master  taking  into  consideration  the  matter 
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of  the  said  Decree  or  Order,  and  shall  serve  the  same  upon  the 
Clerks  in  Court  of  the  respective  parties,  or  upon  the  parties 
or  their  solicitors,  in  cases  where  they  shall  have  no  Clerks  in 
Court. 

51. — ^That  at  the  time  so  appointed  for  considering  the  matter 
of  the  said  Decree  or  Order,  the  Master  shall  proceed  to  regu- 
late^ as  far  as  may  be,  the  manner  of  its  execution ;  as  for  ex- 
ample, to  state  -what  parties  are  entitled  to  attend  future  pro- 
ceedings, to  direct  the  necessary  advertisements,  and  to  point 
out  which  of  the  several  proceedings  may  be  properly  going  on 
pari  passu,  and  as  to  what  particular  matters  interrogatories  for 
the  examination  of  the  parties  appear  to  be  necessary,  and 
whether  the  matters  requiring  evidence  shall  be  proved  by 
affidavit  or  by  examination  of  witnesses;  and  in  the  latter  case, 
if  necessary,  to  issue  his  certificate  for  a  commission;  and  if 
the  Master  shall  think  it  expedient  so  to  do,  he  shall  then  fix 
a  certain  time  or  certain  times  within  which  the  parties  are  to 
take  any  ceitain  proceeding  or  proceedings  before  him. 

52. — That  upon  any  subsequent  attendance  before  him  in 
the  same  cause  or  matter,  the  Master,  if  he  thinks  it  expedient 
so  to  do,  shall  fix  a  certain  time  or  certain  times  within  which 
the  parties  are  to  take  any  other  proceeding  or  proceedings 
before  him. 

53. — That  where  some  or  one,  but  not  all,  the  parties  do 
attend  the  Master  at  an  appointed  time,  whether  the  same  is 
fixed  by  the  Master  personally  or  upon  a  warrant,  there  the 
Master  shall  be  at  liberty  to  proceed  ex  parte  if  he  thinks  it 
expedient,  considering  the  nature  of  the  case,  so  to  do. 

54. — That  where  the  Master  has  proceeded  ex  parte,  such 
proceeding  shall  not  in  any  manner  be  reviewed  in  the  Master's 
Office,  unless  the  Master,  upon  a  special  application  made  to 
him  for  that  purpose  by  a  party  who  was  absent,  shall  be 
satisfied  that  he  was  not  guilty  of  wilful  delay  or  negligence, 
and  then  only  upon  payment  of  all  costs  occasioned  by  his 
non-attendance ;  such  costs  to  be  certified  by  the  Master  at 
the  time,  and  paid  by  the  party  or  his  solicitor  before  he  shall 
be  permitted  to  proceed  on  the  warrant  to  review. 

55. — That  where  a  proceeding  fails,  by  reason  of  the  non- 
attendance  of  any  party  or  parties,  and  the  Master  does  not 
think  it  expedient  to  proceed  ex  parte,  there  the  Master  shall 
be  at  liberty  to  certify  what  amount  of  costs,  if  any,  he  thinks 
it  reasonable  to  be  paid  to  the  party  or  parties  attending,  by 
the  absent  party  or  parties,  or  by  his  or  their  solicitor  or  solio* 
tors,  or  Clerk  or  Clerks  in  Court  personally,  as  the  Master  in 
bis  discretion  shall  think  fit;  and  upon  motion  or  petition. 
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thout  notice,  the  Court  will  make  order  for  the  payment  of 
•h  costs  accordingly. 

»6. — ^That  where  the  party  actually  prosecuting  a  Decree  or 
ler  does  not  proceed  before  the  Master  with  due  diligence, 
"e  the  Master  shall  be  at  liberty,  upon  the  application  of 
other  party  interested,  either  as  a  party  to  the  suit  or  as 
who  has  come  in  and  established  his  claim  before  the 
ster  under  the  Decree  or  Order,  to  commit  to  him  the 
locution  of  the  said  Decree  or  ()rder ;  and  from  thence- 
[)y  neither  the  party  making  default,  nor  his  solicitor,  shall 
Bit  liberty  to  attend  the  Master  as  the  prosecutor  of  the 
Decree  or  Order. 

r. — ^That  upon  any  application  made  by  any  person  to  the 
irt,  the  Master,  if  required  by  the  person  making  the  appli- 
yn,  shall,  in  as  short  a  manner  as  he  conveniently  can, 
ify  to  the  Court  the  several  proceedings  which  shall  have 
a  had  in  bis  office  in  the  same  cause  or  matter,  and  the  dates 
eof. 

8. — That  every  Master  shall  be  at  liberty,  without  order, 
proceed  in  all  matters  de  die  in  diem,  at  his  discretion. 
jg, — ^That  every  warrant  for  attendance  before  the  Master 
11  be  considered  as  peremptory,  and  the  Master  shall  be 
liberty  to  continue  the  attendance  beyond  the  hour  and 
ing  such  time  as  he  thinks  proper,  and  shall  be  empowered 
increase  the  fee  for  the  solicitor's  attendance  in  proportion 
the  time  actually  occupied ;  and  in  case  the  Master  shall 
:  be  attended  by  the  solicitor  or  a  competent  person  on 
lalf  of  the  solicitor  of  any  party,  the  Master  shall  in  such 
e  disallow  the  usual  fee  for  the  solicitor's  attendance, 
ing  care  either  in  allowing  an  increased  fee,  or  disallowing 
I  usual  fee,  to  mark  his  determination  in  his  attendance 
)k,  and  also  on  the  warrant  for  attendance. 
60. — ^That  where  by  any  Decree  or  Order  of  the  Court, 
oks,  papers,  or  writings  are  directed  to  be  produced  before 
J  Master  for  the  purposes  of  such  Decree  or  Order,  it  shall 
in  the  discretion  of  the  Master  to  determine  what  books, 
pers,  or  writings  are  to  be  produced,  and  when  and  for  how 
ag  they  are  to  be  left  in  his  oflBce ;  or  in  case  he  shall  not 
em  it  necessary  that  such  books,  papers,  or  writings  should 
left  or  deposited  in  his  office,  then  he  may  give  directions 
r  the  inspection  thereof  by  the  parties  requiring  the  same,  at 
ch  time  and  in  such  manner  as  he  shall  deem  expedient. 
61, — That  all  parties  accounting  before  the  Masters  shall 
ing  in  tlieir  accounts  in  the  form  of  debtor  and  creditor ; 
id  any  of  the  other  parties  who  shall  not  be  satisfied  with 
e 
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the  accounts  so  brought  in,  shall  be  at  liberty  to  examine 
the  accounting  party  upon  interrogatories,  as  the  Master  shall 
direct. 

62. — ^That  all  such  accounts,  vfhen  passed  and  settled  by  the 
Master,  shall  be  entered  in  a  book  to  be  kept  for  that  purpose 
in  the  Master's  Office,  as  is  now  the  practice  with  respect  to 
Receivers'  accounts,  and  with  proper  indexes,  in  order  to  be 
referred  to  as  occasion  may  require. 

63. — That  the  Masters,  in  acting  upon  the  order  of  the  Court 
of  23rd  April,  1796,  shall  be  at  liberty  upon  the  appointment 
of  a  Receiver,  or  at  any  time  subsequent  thereto,  in  the  place  of 
annual  periods  for  the  delivery  of  the  Receiver's  accounts  and 
payment  of  his  balances,  to  fix  either  longer  or  shorter  periods, 
at  his  discretion ;  and  when  such  other  periods  are  fixed  by  the 
Master,  the  regulations  and  principles  of  the  said  Order  shall 
in  all  other  respects  be  applied  to  the  said  Receiver. 

64. — That  in  every  Order  directing  the  appointment  of  a 
Receiver  of  a  landed  estate,  there  be  inserted  a  direction  that 
such  Receiver  shall  manage,  as  well  as  set  and  let,  with  the 
approbation  of  the  Master ;  and  that  in  acting  under  such  Sb 
Order  it  shall  not  be  necessary  that  a  petition  be  presented  to- 
the  Court  in  the  first  instance :  but  the  Master  without  specials 
Order  shall  receive  any  proposal  for  the  management  or  letting 
of  the  estate  from  the  parties  interested,  and  shall  make  bi^ 
report  thereon,  which  report  shall  be  submitted  to  the  Cour^ 
for  confirmation  in  the  same  manner  as  is  now  done  with  re. 
spect  to  reports  on  such  matters  made  upon  special  reference; 
and  until  such  report  be  confirmed,  it  shall  not  give  way 
authority  to  the  Receiver. 

65. — That  all  affidavits  which  have  been  previously  made 
and  read*  in  Court,  upon  any  proceeding  in  a  cause  or  matter, 
may  be  used  before  the  Master. 

66. — That  where  upon  an  inquiry  before  the  Master  affidavits 
are  received,  there  no  affidavit  in  reply  shall  be  read,  except  as 
to  new  matter  which  maybe  stated  in  the  affidavits  in  answer; 
nor  shall  any  further  affidavits  be  read,  unless  speciallyrequired 
by  the  Master. 

67. — Tiiat  the  Master  shall  not  receive  further  evidence  as 
to  any  matter  depending  before  him  after  issuing  the  warrant 
on  preparing  his  report;  but  that  he  shall  not  issue  such  war- 
rant without  previously  requiring  the  parties  to  show  cause 
why  such  warrant  should  not  issue. 

68.— That  no  warrant  to  review  any  proceeding  In  the  Mas- 
ter's Office  shall  be  allowed  to  be  taken  out,  except  by  permis- 
sion of  the  Master,  upon  special  grounds  to  be  shown  to  him 
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to  that  purpose ;  and  the  costs  of  such  review,  wheu  allowed, 
shall  be  in  the  discretion  of  the  Master,  and  shall  be  paid  by 
and  to  such  persons  and  at  such  time  as  he  shall  direct. 

69. — ^That  the  Master  shall  have  power,  at  his  discretion,  to 
examine  any  witness  vivd  voce ;  and  in  such  case  the  subpcsna 
for  the  attendance  of  the  witness  shall,  upon  a  note  from  the 
Master,  be  issued  from  the  Subpoena  Office ;  and  that  the  evi- 
tlence  upon  such  vivd  voce  examination  shall  be  taken  down 
by  the  Master,  or  by  the  Master's  clerk,  in  his  presence,  and 
ptesenred  in  the  Master's  office,  in  order  that  the  same  may  be 
tited  by  the  Court,  if  necessary. 

70. — ^That  in  all  matters  reterred  to  him,  the  Master  shall  be 
at  liberty,  upon  the  application  of  any  party  interested,  to  make 
-a  separate  report  or  reports  from  time  to  time  as  to  him  shall 
seem  expedient ;  the  costs  of  such  separate  reports  to  be  in  the 
tliscretion  of  the  Court 

71. — ^That  where  a  Master  shall  make  a  separate  report  of 
debts  or  legacies,  there  the  Master  shall  be  at  liberty  to  make 
VQch  certificate  as  he  thinks  fit  with  respect  to  the  state  of  the 
Hsoets ;  and  every  person  interested  shall  thereupon  be  at 
liberty  to  apply  to  the  Court  as  he  shall  be  advised. 

72.-— That  the  Master  shall  be  at  liberty  to  examine  any 
^t^itor  or  other  person  coming  in  to  claim  before  him,  either 
opon  written  interrogatories  or  vivd  voce,  or  in  both  modes,  as 
^be  nature  of  the  case  may  appear  to  him  to  require ;  the  evi- 
^•oce  upon  such  examination  being  taken  down  at  the  time 
by  Uie  Master,  or  by  the  Master's  clerk  in  his  presence,  and 
preserved,  in  order  that  the  same  may  be  used  by  the  Court  if 
Necessary. 

73. — ^lliat  if  any  party  wishes  to  complain  of  any  matter 
introduced  into  any  state  of  facts,  affidavit,  or  other  proceeding 
before  the  Master,  on  the  ground  that  it  is  scandalous  or  im- 
pertinent, or  that  any  examination  taken  in  the  Master's  Office 
**  insufficient,  he  shall  be  at  liberty,  without  any  order  of  refer- 
^ce  by  the  Court,  to  take  out  a  warrant  for  the  Master  to 
examine  such  matter,  and  the  Master  shall  have  authority  to 
^Xpunge  any  such  matter  which  he  shall  find  to  be  scandalous 
^r  impertinent. 

74.— That  the  Master,  in  deciding  on  the  sufficiency  or  in- 
sufficiency of  any  answer  or  examination,  shall  take  into  con- 
sideration the  relevancy  or  materiality  of  the  statement  or 
Question  referred  to. 

75. — ^That  in  cases  where  estates  or  other  property  are 
^.Uected  to  be  sold  before  the  Master,  the  Master  shall  be  at 
^berty,  if  he  shall  think  it  for  the  benefit  of  the  parties  in- 
6*2 
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terested,  to  order  the  same  to  be  sold  in  the  country,  at  such 
place  and  by  such  person  as  he  shall  think  fit. 

76. — ^That  where  a  Master  is  directed  to  settle  a  conveyance 
or  to  tax  costs,  in  case  the  parties  differ  about  the  same,  then 
the  party  claiming  the  costs,  or  entitled  to  prepare  the  con- 
veyance, shall  bring  the  bill  of  costs,  or  the  draft  of  the  convey- 
ance, into  the  Master's  Office,  and  give  notice  of  his  having  so 
done  to  the  other  party ;  and  at  any  time  within  eight  days 
after  such  notice  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  and  may  taike  a  copy  thereof,  if  he  thinks 
fit.  And  at  or  before  the  expiration  of  the  eight  days,  or 
such  further  time  as  the  Master  shall  in  his  discretion  allow, 
he  shall  then  either  agree  to  pay  the  costs  or  adopt  the  con- 
veyance, as  the  case  may  be,  or  signify  his  dissent  therefrom, 
and  shall  thereupon  be  at  liberty  to  tender  a  sum  of  money  for 
tl)e  costs,  or  to  deliver  a  statement  in  writing,  of  the  alterations 
which  he  proposes  in  the  draft  of  the  conveyance.  But  if  be 
make  no  such  tender,  nor  deliver  any  such  statement  in  writing, 
or  if  the  other  party  refuses  to  accept  the  sum  so  tendered,  or 
to  adopt  the  proposed  alterations  in  the  draft  of  the  convey- 
ance, the  Master  shall  then  proceed  to  tax  the  costs,  or  settle 
the  conveyance,  according  to  the  practice  of  the  Court.  And 
in  case  the  taxed  costs  shall  not  exceed  the  sum  tendered,  or 
the  Master  shall  adopt  the  proposed  alterations  in  the  draft  of 
the  conveyance,  then  the  costs  of  the  taxation,  or  the  costs  of 
the  proceeding  with  respect  to  the  conveyance,  shall  be  borne 
by  the  other  party. 

77. — That  whenever  in  any  proceeding  before  a  Master,  the 
same  solicitor  is  employed  for  two  or  more  parties,  such  Master 
may  at  his  discretion  require  that  any  of  the  said  parties  shall 
be  represented  before  him  by  a  distinct  solicitor,  and  may 
refuse  to  proceed  until  such  party  is  so  represented. 

78. — That  such  of  the  foregoing  Orders  as  limit  or  allo«^ 
any  specified  time  for  any  party  to  take  any  proceeding,  or  for 
any  other  purpose,  shall  only  apply  to  cases  where  the  period 
from  which  such  specified  time  is  to  be  computed  shall  be  on 
or  subsequent  to  the  first  day  of  Easter  Term  next  ensuing. 

79. — That  such  of  the  foregoing  Orders  as  relate  to  the 
manner  in  which  the  costs  of  any  suit  or  proceeding  are  to  be 
taxed,  and  to  the  amount  of  costs  to  be  paid  on  any  occasion, 
shall  not  apply  to  any  costs  which  shall  have  been  incurred, 
or  to  the  costs  of  any  proceeding  which  shall  have  been  had 
or  taken  previously  to  the  first  day  of  Easter  Term  next  ensuing- 

80. — That  such  of  the  foregoing  Orders  as  relate  to  the 
course  of  proceeding  in  the  offices  of  the  Masters  of  the  Court, 
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E>r  to  the  authority  of  the  Masters,  shall  have  effect  from  and 
ifter  the  first  day  of  Easter  Term  next  ensuing,  and  shall  be 
Lctcd  upon  by  the  Masters  in  all  cases,  except  where,  from  the 
hen  advanced  stage  of  any  proceeding,  they  are  not  practically 
Lpplicable. 

81. — ^That,  subject  to  the  regulations  hereinbefore  specified, 
he  foregoing  Orders  shall  take  effect  as  to  all  suits,  whether 
low  depending  or  hereafter  commenced,  on  the  first  day  of 
Saster  Term  next. 

82. — And  whereas  the  present  practice,  that  causes  can  only 
>e  entered  for  hearing  during  the  time  of  term,  and  that  the 
lubpcena  ad  audiendum  judicium^  can  only  be  then  return- 
ible,  is  productive  of  great  delay  and  inconvenience :  It  is 
lereby  further  ordered,  by  the  said  Lord  High  Chancellor, 
vith  the  advice  and  assistance  aforesaid,  that  from  henceforth 
auses  may  be  set  down  for  hearing,  and  the  subpoenas  ad 
iudiendum  judicium  served  and  returnable  on  any  day,  as 
ivell  out  of  term  as  in  term,  and  this  Order  is  to  be  called  the 
32d  Order. 
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2\  St  December,  1833, 

Whereas  it  is  expedient  that  certain  further  Orders  for  regu- 
lating the  practice  of  the  Court  of  Chancery,  be  added  to  those 
"which  were  published  on  the  26th  day  of  November  last,  and 
that  thereupon  certain  alterations  be  made  in  the  said  Orders, 
and  it  is  also  expedient  that  the  whole  of  the  said  new  Orders 
should  be  embodied  together  under  the  act  of  the  3d  and  4th 
of  William  the  Fourth,  intituled,  "An  Act  for  the  Regulation 
of  the  Proceedings  and  Practice  of  certain  Offices  of  the  High 
Court  of  Chancery  in  England." 

It  is  hereby  declared  and  directed,  that  from  and  after  the 
10th  day  of  January  next,  the  several  Orders  which  hereafter 
follow,  shall  be  considered  as  a  substitution  for  the  said  Orders 
of  the  26th  day  of  November  last. 

1. — ^That  all  writs  of  subpoena  in  this  Court  shall  be  pre- 
pared by  the  solicitor  of  the  party  requiring  the  same,  and  that 
the  seal  for  sealing  the  same  shall  be  marked  or  inscribed  with 
ttie  words  "Subpoena  Office,  Chancery."  And  such  writs 
thall  be  in  the  forms  mentioned  at  the  foot  of  these  Orders,  or 
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as  near  as  may  be,  vriih  such  alterations  and  variations  as  eir- 
cumstances  may  require. 

2. — That  a  praecipe  in  the  usual  form,  and  containing  fur- 
ther the  particulars  hereinafter  mentioned  (as  to  the  names- 
and  residences  of  the  solicitors  issuing  the  same)  shall  in  all 
cases  be  delivered  and  filed  at  the  Subpoena  Office.  And  that 
on  a  subpcBoa  for  costs  being  sealed,  the  certificate  or  report 
shall  be  produced  to  the  officer  sealing  the  writ  as  his  autho- 
rity for  sealing  it. 

3. — ^That  the  name  or  firm  and  the  place  of  business  or  resi- 
dence of  the  solicitor  or  solicitors  issuing  a  subpoena  shall  be- 
indorsed  thereon;  and  where  such  solicitors  shall  be  agents' 
only,  then  there  shall  be  further  indorsed  thereon  the  name  or 
firm  and  place  of  business  or  residence  of  the  principal  soli- 
citor or  solicitors. 

4. — ^That  the  service  of  subpoenas  shall  be  effected  by  deli- 
vering a  copy  of  the  writ  and  of  the  indorsement  thereon,  and 
at  the  same  time  producing  the  original  writ,  and  that  in  all 
cases  where  a  subpoena  might  heretofore  have  been  served  by 
leaving  the  body  thereof  at  the  party's  dwelling-house,  or 
otherwise  than  personally,  it  shall  be  sufficient  to  leave  a  copy 
of  such  subpoena  in  the  same  manner,  producing  the  original 
writ  to  the  person  with  whom  such  copy  shall  be  so  left. 

5. — That  every  subpoena,  other  than  a  subpoena  duces  tectwif 
shall  contain  three  names  where  necessary  or  retjuired,  and 
that  a  gross  sum  or  fee  of  twelve  shillings  and  sixpence  shall 
be  the  amount  allowed  in  costs  for  every  subpoena  duces  tecum, 
including  the  praecipe,  attendance,  and  sum  paid  for  sealing,, 
and  five  shillings  and  ten  pence  each  for  all  other  subpoenas;, 
in  addition  to  which  last-mentioned  sum,  the  solicitor  suing 
out  the  same  shall  beallowed  one  fee  of  six  shillings  and  eight 
pence  for  the  praecipes  and  attendance  on  sealing  such  sub- 
poenas as  heretofore,  where  the  number  of  names  included 
therein  shall  not  exceed  nine,  and  if  they  shall  exceed  nine  in 
number,  then  an  additional  fee  of  six  shillings  and  eight  pence,.  _ 
and  if  they  exceed  eighteen,  a  further  fee  of  six  shillings  and 
eight  pence,  and  so  in  proportion  for  every  additional  number 
of  nine  names,  included  in  such  subpoenas. 

6. — That  no  more  than  three  persons  shall  be  included  in — ■ 
one  subpoena  duces  tecum,  and  that  the  party  suing  out  the 
same  shall  be  at  liberty  to  sue  out  a  subpoena  for  each  person,, 
if  it  shall  be  deemed  necessary  or  desirable,  and  that  the  sudl — 
of  twelve  shillings  and  sixpence  shall  be  allowed  in  costs  for 
every  such  subpoena,  including  the  praecipe,  attendance,  i 
sum  paid  for  sealing  the  same.^ 
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T^— -That  the  time  for  lerring  any  subpoena  (except  for  costs) 
^U  be  limited  to  the  last  day  of  the  term  next  following  the 
term  or  Tacation  in  which  it  was  sued  out ;  and  that  in  the 
intenral  between  the  suing  out  and  service  of  any  subpcena, 
the  party  suing  out  the  same  shall  be  at  liberty  to  correct  any 
error  ia  the  names  of  parties  or  witnesses,  and  to  have  the 
writ  resealed  upon  payment  to  the  clerk  at  the  Subpoena  Office 
of  a  fee  of  one  shilling,  and  at  the  same  time  leaving  a  cor- 
rected praecipe  of  such  subpoena  marked  ''  altered  and  re- 
sealed,''  and  signed  with  the  name  and  address  of  the  solicitor 
or  solicitors  suing  out  the  same. 

8. — ^That  when  any  defendant  has  been  taken  into  custody 

Upon  attachment  or  other  process  for  want  of  appearance  to  a 

bdl  of  revivor,  and  such  defendant  shall  have  been  taken 

thereon,  and  shall  refuse  or  neglect  to  enter  an  appearance  to 

such  bill  within  eight  days  after  the  return  of  such  attachment, 

^  plaintiff  shall  be  entitled  as  of  course,  upon  motion  or 

petition,  to  the  common  order  to  revive;  and  it  the  defendant 

<2«nnot  be  found  so  as  to  be  taken  upon  such  attachment,  and 

%.  return  of  **  Non  est  inventus"  shall  have  been  made  thereon, 

the  plaintiff  shall,  upon  producing  such  return  and  an  affidavit 

Uiat  due  diligence  has  been  used  in  endeavouring  to  execute 

^uch  attachment,  and  that  there  was  good  reason  to  believe 

^liat  the  defendant  was  in  the  county  to  which  such  attach- 

i^ent  issued  at  the  time  of  suing  out  the  same,  be  also  entitled 

-^ks  of  course,  upon  motion  or  petition,  at  the  end  of  eight  days 

^Aer  the  return  of  such  attachment,  to  obtain  the  common 

^rder  to  revive,  and  that  in  either  of  such  cases  the  order  shall 

^"ecite,  as  the  ground  for  granting  the  same,  that  the  defendant 

^s  in  contempt,  and  that  the  time  limited  by  the  Court  to 

^^how  cause  against  reviving  the  suit  has  expired. 

9.— That  a  defendant  shall  be  at  liberty,  without  order,  to 
^ue  out  a  dedimus  to  take  his  plea,  answer,  or  demurrer  (not 
'demurring  alone)  in  the  country,  on  giving  two  days'  notice 
&  writing  to  the  plaintiff's  Clerk  in  Court  to  give  commis- 
-^oner's  name  to  see  the  same  taken,  and  in  default  thereof  the 
defendant  shall  be  at  liberty  to  sue  out  the  same,  directed  to 
liis  own  commissioners :  and  in  case  of  severe  illness  or  other 
^>odily  infirmity,  whereby  a  defendant,  resident  not  less  than 
four  miles  from  Lincoln's  Inn  Hall,  shall  be  rendered  unable 
to  travel  or  leave  home,  he  shall,  upon  affidavit  first  made 
thereof  and  duly  filed,  be  -entitled  to  such  dedimus  as  afore- 
said, on  such  notice  first  given,  as  hereinbefore  directed. 

10. — That  in  every  cause  where  an  original  or  supplemental 
lull,  or  bill  of  revivor,  has  been  filed  subsequent  to  the  25th 
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day  of  November  last,  or  shall  hereafter  be  filed,  a  defendant 
shall,  after  appearance  and  without  Order,  be  allowed  eight 
weeks  in  a  town  cause  and  ten  weeks  in  a  country  cause  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  any  such 
original  or  supplemental  bill,  or  any  such  bill  of  revivor,  to 
which  an  answer  is  required ;  and  five  weeks  in  a  town  cause, 
and  seven  weeks  in  a  country  cause,  to  plead,  answer,  or 
demur,  not  demurring  alone,  to  any  amended  bill,  to  which 
the  plaintiff  shall  require  an  answer:  but  that  twelve  days  only 
shall  be  allowed  a  defendant  to  demur  alone  to  any  such 
original,  amended,  or  supplemental  bill,  or  bill  of  revivor. 
And  in  every  cause  for  an  injunction  to  stay  proceedings  at 
law,  if  the  defendant  do  not  plead,  answer,  or  demur  to  the 
plaintiff's  bill  within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled,  as  of  course  upon  motion,  to  such  injunction; 
and  if  the  defendant  shall  not,  within  eight  days  after  ap- 
pearance to  a  bill  of  revivor,  show  cause'  by  plea,  answer,  or 
demurrer  filed,  the  plaintiff  shall  be  entitled,  as  of  course, 
upon  motion  or  petition,  to  the  common  Order  to  revive, 
which  Order  shall  recite,  as  the  ground  for  granting  the  same, 
that  the  time  limited  by  the  Court  to  show  cause  against  re- 
viving the  suit  has  expired. 

11. — That  where  a  common  injunction  for  want  of  answer 
is  awarded,  the  Order  shall  recite,  as  the  ground  for  granting 
the  same,  that  the  defendant  has  omitted  to  put  in  his  answer, 
plea,  or  demurrer,  within  the  time  limited  by  the  Court  in  that 
behalf. 

12. — That  where  a  defendant  is  in  contempt  to  an  attach- 
ment for  want  of  appearance,  the  interval  between  Ihe  day 
fixed  by  the  subpoena  for  appearance,  and  that  on  which  the 
same  is  actually  entered,  shall  be  deducted  from  the  time 
hereinbefore  allowed  to  a  defendant  to  plead,  answer,  or  de- 
mur, not  demurring  alone,  to  the  plaintiff's  bill. 

13. — ^That  the  day  on  which  an  Order  for  the  plaintiff  to 
give  security  for  costs  is  served,  and  the  period  from  thence  to 
and  including  the  day  on  which  such  security  is  given,  shall 
not  be  reckoned  in  the  computation  of  the  time  allowed  a  de- 
fendant to  plead,  answer,  or  demur. 

14. — ^That  where  the  plaintiff  obtains  an  Order  to  amend 
without  requiring  any  further  answer,  and  shall  amend  the 
bill  any  otherwise  than  by  an  alteration  of  names,  dates,  or 
sums,  or  the  correction  of  clericat  errors  only,  the  defendant 
shall,  as  of  course,  have  eight  days*  time  to  consider  whether 
it  is  necessary  for  him  or  her  to  answer  the  same,  at  the  end  of 
which  time  the  plaintiff  shall  be  at  liberty  to  file  a  replicatioo. 
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w  set  down  the  cause  for  hearing  on  bill  and  answer,  unless 
the  defendant  shall  have  previously  served  an  Order  for  time 
to  answer,  or  taken  out  and  served  a  warrant  for  time  to 
answer  such  amended  bill,  in  which  last  case  the  Master  may 
allow  the  defendant  such  time  (if  any)  for  that  purpose,  as  he 
shall  think  fit. 

15. — That  as  to  all  bills,  whether  original,  amended,  sup> 
plemental,  or  of  revivor,  now  filed  or  to  be  filed,  whenever  a 
party  may  desire  to  make  an  application  to  a  Master  under  the 
said  act,  or  under  these  Orders,  or  whenever  it  shall  be  ne- 
cessary to  make  reference  to  any  Master,  and  no  previous 
application  or  reference  to  any  Master  has  been  made  in  the 
said  cause,  the  name  of  the  Master  in  rotation  shall  be  ascer- 
tauaed,  and  entered  in  books  to  be  kept  as  after  directed  in  the 
manner  hereinafter  mentioned,  and  all  applications  authorized 
l>y  the  said  recited  act,  or  by  these  Orders,  to  be  made  to  a 
IMaster,  and  every  such  reference  as  aforesaid;  shall  be  made 
^  the  said  Master  in  rotation. 

16. — ^That  as  to  all  bills  which  shall  have  been  filed  before  . 
%his  day,  where  any  reference  has  been  made  in  the  cause,  the 
%ame  of  the  JNl  aster  to  whom  the  last  reference  was  made 
^n  such  cause  shall,  at  the  request  of  either  of  the  parties 
hereto,  or  of  his  or  her  solicitor,  and  on  producing  such  Order 
"^  reference,  with  the  Master's  name  certified  thereon,  or  ap- 
pearing therein,  be  added  by  the  Six  Clerk  to  the  original  entry 
«f  the  cause  in  the  Six  Clerks'  Book,  and  entered  in  the  book 
to  be  kept  as  hereinafter  directed,  before  any  application 
under  the  said  recited  act  shall  be  made  in  that  cause,  and  all 
such  applications,  and  all  such  references  as  aforesaid,  shall 
l>e  made  to  such  last-mentioned  Master. 

17. — ^That  in  all  cases  where  it  shall  become  necessary  to 
ascertain  the  name  of  the  Master  in  rotation  for  the  purposes  of 
the  two  preceding  or  any  succeeding  Orders,  one  of  the  Six 
Clerks  shall  give  to  the  solicitor  for  the  plaintiff  or  defendant 
requiring  the  same,  a  certificate  of  the  bill  filed,  which  certifi- 
cate shall,  on  the  same  or  the  following  day,  be  marked  by  the 
Master  of  the  day,  at  the  Public  Office  in  Chancery,  with  the 
name  of  the  Master  in  rotation  for  such  cause ;  and  such  certi- 
ficate so  marked  (having  first  been  produced  to  the  said 
Master  in  rotation,  who  shall  cause  a  minute  thereof  to  be 
taken),  shall,  on  the  same  day,  be  returned  to  the  Six  Clerk, 
and  filed  by  him;  and  he  shall  add  the  name  of  such  Master 
to  the  original  entry  of  the  cause  in  the  Six  Clerks'  Book,  and 
shall  also  cause  the  name  of  the  cause,  and  of  such  Master,  to 
be  entered  in  a  book  to  be  kept  by  the  Si^  Clerks  for  that  pur- 
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pose  in  the  Six  Cleiks'  Office,  and  which  shall  be  open  to 
inspection  at  all  times  daring  office  horns  without  fee. 

18. — ^That  where  a  defendant  who  is  not  in  contempt,  or 
has  not  entered  his  appearance  with  the  Registrar  in  manner 
hereafter  mentioned,  submits  to  answer  exceptions  taken  to 
a  first  answer  before  any  Order  to  refer  the  same  has  been 
obtained,  he  shall  be  allowed,  as  of  course  and  without  Order, 
four  weeks  in  a  town  cause  ind  six  weeks  in  a  country  cause, 
to  put  in  a  further  answer  thereto ;  but  if  such  Order  of  refe- 
rence has  been  obtained  and  senml  prior  to  such  submission, 
then  the  Master  to  whom  the  reference  has  been  made  shall 
fix  the  time  whkh  shall  be  allowed  the  defendant  to  put  in 
such  further  answer. 

1 9. — That  the  Master  to  whom  any  exceptions  to  an  answer 
for  insufficiency  shall  be  referred,  shall  be  at  liberty,  in  making 
a  repdrt  upon  such  exceptions,  if  he  shall  think  fit,  to  certi^F 
by  whom  and  in  what  proportions  (if  any)  the  costs  of  su^ 
exceptions  and  of  the  reference  thereon  ought  to  be  borne,, 
and  that  upon  the  taxation  of  the  general  costs  in  the  cause 
under  the  twenty-eighth  Order,  pronounced  on  the  3d  April, 
1828,  regard  shall  be  had  to  such  certificate,  and  the  costs 
to  be  allowed  to  either  party  shall  be  taxed  and  apportioned 
accordingly. 

20. — That  all  special  applications  for  leave  to  withdraw 
replication,  as  well  as  to  amend  bill,  shall  be  heard  and 
determined  by  such  Master  in  rotation,  and  such  applications, 
and  all  other  special  applications  under  the  said  recited  act, 
shall  be  made  by  taking  out  a  warrant,  at  the  foot  whereof 
a  notice  shall  be  written  specifying  the  object  of  the  applica- 
tion, and  the  same  shall  be  served  two  clear  days  before  the 
return  thereof. 

21. — That  in  every  Order  granted  by  a  Master  for  further 
time  to  answer,  it  shall  be  made  a  condition  of  such  Order 
that  the  defendant  shall  enter  his  appearance  with  the  Regis- 
trar, and  consent  to  a  serjeant-at-arms,  as  in  the  caise  of  a 
commission  of  rebellion,  returned  "  Non  est  inventus,"  unless 
under  any  special  circumstances  the  said  Master  shall  other- 
wise direct,  and  which  circumstances  shall  be  shortly  stated  in 
the  Order. 

22. — ^That  all  Orders  to  refer  an  answer,  or  other  pleading 
or  matter  depending  before  the  Court  for  scandal  or  imperti- 
nence, shall  contain  a  direction  to  the  master  to  expunge  any 
such  scandalous  or  impertinent  matter  as  he  shall  certify  to  be 
contained  therein,  and  which  shall  have  been  the  subject  of 
the  reference ;  and  the  Master  shall  be  at  liberty,  without  fur- 
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^er  order,  to  tax  the  costs  of  such  reference  and  consequent 
thereon,  and  to  direct  by  whom  the  same  shall  be  paid,  and 
the  same  shall  be  recoverable  bv  subpoena;  but  such  scan- 
dalous or  impertinent  matter  shall  not  be  expunged,  nor  costs 
-taxed,  until  the  expiration  of  four  days  from  the  filing  of  the 
]fteport  of  such  scandal  or  impertinence,  in  order  that  the 
adverse  party  may  have  an  opportunity  to  file  exceptions  to 
«uch  Report. 

23. — ^That  the  said  Masters  shall  on  all  applications  to  them, 
-^r  either  of  them,  by  warrant  under  the  said  recited  act,  or 
-under  these  Orders,  or  either  of  them,  be  at  liberty  to  direct, 
and  shall  accordingly,  in  the  Orders  made  thereon,  order  and 
direct  whether  the  costs  of  the  application  shall  be  costs  in 
the  cause,  or  whether  such  costs,  or  any  part  thereof,  shall 
be  paid  by  any  of  the  parties  personally ;  and  in  the  latter 
case,  the  said  Masters  respectively  shall,  in  such  Orders, 
either  fix  the  sum  to  be  paid  for  such  costs,  or  tax  the  same, 
-at  their  discretion ;  and  the  party  to  whom  such  costs  are 
directed  to  be  paid,  shall  be  entitled  to  sue  out  a  subpoena  for 
the  same. 

24. — ^That  the  Master  to  whom  any  such  application  or  re- 
ference as  aforesaid  shall  be  made,  shall  draw  up  the  Orders 
thereon  in  a  short  form,  and  the  same,  when  signed  hy  him, 
shall  be  entered  in  a  book  to  be  kept  for  that  purpose  in  the 
office  of  such  Master,  and  shall  then  be  marked  oy  the  said 
Master,  or  his  chief  clerk,  as  entered,  and  he  shall  sign  his 
initials  thereto  in  this  form:  *'  Ent.  A.  B.,''  and  the  said  Orders 
shall  then  be  binding,  (unless  reversed  or  varied  on  appeal,) 
and  shall  be  enforced  in  like  manner  as  if  made  by  the  Court ; 
and  the  original  Order,  or  any  duplicate  thereof,  which  the 
Master  is  directed  to  grant  on  the  application  of  any  party,  so 
signed  and  entered  as  aforesaid,  shall  be  a  sufficient  warrant 
to  every  officer  of  the  Court  to  do  the  act  therein  mentioned, 
or  to  permit  the  same  to  be  done ;  and  each  party  shall  be  at 
liberty  to  inspect  the  entry  of  all  such  Orders  in  the  said  en- 
tering book  without  fee. 

25. — ^Tliat  in  case  it  shall  become  necessary  to  make  any 
application  to  a.  Master  under  the  said  recited  act,  during 
the  period  between  the  last  seal  after  Trinity  Term,  and  the 
seal  next  before  Michaelmas  Term,  such  application  shall  be 
made  to  the  sitting  Master  of  the  vacation,,  and  his  decision 
and  Order  thereon  shall  be  equally  binding,  and  acted  upon 
and  enforced  in  the  same  way  and  manner  as  if  made  by  the 
Master  in  rotation,  to  whom  the  same  has  or  ought  otherwise 
to  have  been  referred,  but  all  subsequent  applications  and 
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all  references  in  the  cause  shall  be  made  to  such  Master  in 
rotation. 

26. — That  a  defendant  shall  not  be  at  liberty  to  serve  a 
notice  of  motion  to  dismiss  for  want  of  prosecution^  until 
after  the  time  limited  by  the  Rules  of  the  Court  within  which 
a  plaintiff  may  obtain  an  Order  to  amend,  as  to  such  defendant, 
shall  have  expired,  anything  in  any  former  Order  contained  to 
the  contrary  notwithstanding. 

27. — That  each  Registrar^  shall  attend  in  succession  the 
three  several  Courts  of  the  Lord  Chancellor,  the  Master  of 
the  Rolls,  and  the  Vice  Chancellor. 

That  for  the  purpose  of  avoiding  as  much  as  may  be,  ex- 
pense and  delay  m  the  drawing  of  the  Decrees  and  Orders  o£ 
this  Court,  it  is  hereby  directed,  that  except  in  Orders  for 
special  injunctions,  in  which  the  usual  recitals  shall  be  in- 
serted as  heretofore,  neither  the  bill  nor  answers  nor  any 


thereof  be  stated  or  recited  in  the  original  Decree  or  Qrder^  ^, 
and  that  no  part  of  the  Master's  Report  be  stated  in  any  De^ —  '=- 
cree  upon  further  directions,  except  the  Master's  finding,  oi^r-  r 
opinion  upon  the  subject  referred  to  him  :  and  that  in  Oi^er^^s'S 
made  upon  petitions  no  part  of  the  petition  be  stated  or  re—  -^^ 
cited  except  the  prayer,  and  that  the  same  principle  of  brevit]_ 
be  observed  in  all  the  Orders  of  this  Court  made  upon  motion  - 
so  far  as  may  be  consistent  with  a  statement  explaining  th— 
grounds  upon  which  the  Order  is  made.  And  for  the  bette^^ 
understanding  of  this  Order,  certain  forms  of  Decrees  anr  "* 
Orders  drawn  pursuant  hereto  are  subjoined.    And  it  is  hereh—       y 

directed  that  such  forms  shall  be  observed  in  all  cases  a -s 

nearly  as  may  be ;  and  that,  before  any  order  made  on  a  peti^K- 
tion  be  passed,  the  original  petition  be  filed  with  the  Cler^W< 
of  the  Reports. 

28. — ^That  in  all  cases  where  any  sums  of  money  or  aa  ^ 
securities  or  other  eifects  belonging  to  the  suitors  of  the  Cou^ct 
of  Chancery,  shall  be  directed  to  be  paid  into  or  deposite*^:^ 
in  the  Bank  of  England  iu  the  name  and  with  the  privity  cj^^ 
the  Accountant  General  of  the  said  Court,  and  in  all  cas^^ 
where  any  such  sum  of  money  or  any  securities  or  other* 
effects  be  directed  to  be  paid  out,  or  invested  in  the  purchase 
of  securities,  transferred  or  carried  over  or  delivered  out,  Une 
exact  sum  of  money  and  amount  of  securities  so  to  be  paid 
out,  invested,  transferred,  or  carried  over,  be  ascertainea  by 
the  Registrar,  and  specified  and  expressed  in  the  Order  o( 
Court  in  words  written  at  length,  except  in  the  case  of  residues 
of  money  or  securities  remaining  after  a  portion  directed  to 
be  applied  for  particular  purposes,  the  amount  of  which  cao^ 
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tsot  be  ascertained  at  the  time  of  making  the  said  Order,  in 
^hich  cases  the  Order  shall  direct  that  the  amount  of  such 
residues  and  shares  of  residues  shall  be  ascertained  and  spe- 
cified by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securities 
shall  be  directed  by  any' Order  to  be  operated  upon  by  the 
Accountant  General,  the  exact  amount  of  such  residue,  where 
the  same  can  be  done,  shall  be  ascertained  by  the  Registrars, 
and  expressed  and  specified  in  the  Order  in  words  at  length, 
80  that  the  amount  of  such  residue  shall  appear  on  the  face  of 
of  the  Order. 

And  that' all  persons  (whether  representatives  or  others)  who 
shall  be  directed  to  pay  in,  transfer,  or  deposit  any  sum  of 
money,  securities,  or  other  effects  in  the  name  of  the  Account- 
ant General,  and  all  persons  (whether  representatives  or  others) 
to  whom  any  sums  of  money,  securities  or  other  effects  shall  be 
directed  to  be  paid  out,  transferred,  carried  over,  or  delivered 
out  by  the  Accountant  General,  shall  be  described  by  name, 
except  in  the  case  of  bodies  corporate,  companies,  or  societies, 
in  such  Order,  and  not  merely  as  plaintiffs  or  petitioners  or 
the  like,  except  in  cases  of  payments,  transfers,  or  carryings 
over,  directed  to  be  made  to  or  by  representatives,  where  no 
probate  or  letters  of  administration  shall  have  been  taken  out 
at  the  time  of  making  such  Orders,  and  the  christian  and  sur- 
names or  titles  of  honour  of  all  such  persons ;  and  the  titles  of 
all  such  bodies  corporate,  companies,  and  societies  shall  be 
written  at  length  and  without  abbreviations  in  such  Orders. 

That  in  all  Orders  directing  the  payment  of  dividends  and 
annuities  the  time  when  the  first  of  such  payments  shall  be 
made,  and  when  all  subsequent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  shall  be  made,  shall 
be  specified  and  expressed  in  words  at  length. 

Tnat  all  Orders  directing  the  laying  out  of  sums  of  money 
of  uncertain  amount  in  the  purchase  of  securities,  do  direct 
that  such  investments  shall  be  made  when  the  money  shall 
amount  to  a  competent  sum,  and  not  sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a  Master  of  the 
Court  of  Chancery  to  ascertain  and  apportion  the  amount  of 
money  or  securities  to  be  paid  into  the  Bank  of  England  in  the 
name  and  with  the  privity  of  the  Accountant  General,  and  of 
any  securities  to  be  carried  over  or  transferred  to  the  Account- 
ant General,  or  to  ascertain  or  apportion  the  amount  of  money 
to  be  paid  out  or  invested  in  the  purchase  of  securities  to  be 
paid  out,  or  of  securities  to  be  sold,  carried  over,  or  transferred 
Dy  the  Accountant  General^  the  exact  amount  of  such  money 
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or  secnritics  respectiYelj  siiaO  be  aMCttained  by  the  Mailen 
and  stated  in  the  Report  in  words  at  lengthy  exoepc  in  the  cue 
of  residue  of  money  or  securities  remaining  after  a  portioD 
directed  to  be  applied  to  certain  purposes^  and  the  amount  of 
which  portions  cannot  be  ascertained  at  the  time  of  making 
snch  Report,  in  which  case  the  amoant  of  such  readiie  and 
portions  shall  be  ascertained  bj  affidaTit. 

And  that  in  all  cases  where  a  residne  of  cash  or  securities 
shall  be  directed  by  an  Order  to  be  operated  npon  by  the  Ao- 
coootant  General,  the  exact  amoant  of  snch  residue,  where 
the  s*me  can  be  done,  shall  be  ascertained  by  the  Masten, 
and  ezpres:s€d  and  specified  in  the  Order  in  words  at  length, 
so  that  the  amount  of  such  residne  shall  appear  on  the  face  of 
the  Order 

And  in  all  such  cases,  the  persons  by  or  to  whom  money  is 
to  be  paid,  or  securities  carried  over  or  transferred  as  aforesaid, 
shall  be  described  by  name,  eicept  in  the  case  of  bodies  cor- 
porate, companies,  or  societies,  in  such  reports,  and  not  merely 
as  plaintiffs  or  petitioners  or  the  like,  except  in  the  cases  of 
payments,  transfers,  or  carryings  over,  directed  to  be  made  to 
or  by  representatives,  where  no  probate  or  letters  of  adminis- 
tration shall  hare  been  taken  out  at  the  time  of  making  the 
said  Report,  and  the  christian  and  surnames  or  titles  of  honour 
of  all  such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies,  shall  be  written  at  full  length  in  the 
said  Report. 

29. — ^That  with  a  view  to  the  convenience  of  the  suitors  and 
their  solicitors,  and  for  the  purpose  of  diminishing  the  expense 
of  Orders  on  petitions  of  course,  which,  according  to  the  prac- 
tice of  the  Court,  may  be  presented  to  the  Master  of  the  Rolls, 
one  of  the  secretaries  of  the  Master  of  tlie  Rolls  shall,  upon 
any  such  petitions  of  course  (except  upon  petitions  for  settii^ 
down  causes  to  be  reheard),  whicn  shall  be  presented  to  his 
Honour,  instead  of  answering  such  petitions  as  heretofore,  draw 
up  the  Orders  thereon  in  such  form  as  the  Master  of  the  Rolls 
shall  from  time  to  time  direct,  every  such  Order  to  be  signed 
as  passed  with  the  initials  of  such  secretary ;  and  the  under 
secretary  shall  enter  or  cause  to  be  entered,  every  such  Order 
in  a  book  to  be  kept  at  the  Secretary's  Office  at  the  Rolls  for 
that  purpose,  and  shall  then  mark  and  sign  such  Order  with  bb 
initials  as  entered  ;  and  the  suitors  of  the  Court  and  their  soli- 
citors shall  have  access  to  the  said  book,  during  office  hours, 
without  the  payme|^^  of  any  fee;  and  for  every  such  Order,  so 
to  be  m^de  as  aforesaid,  there  shall  be  paid  the  same  fees  as 
have  hitherto  been  payable  in  respect  of  such  petitions  as  afore- 
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said,  in  lieu  of  the  fees  on  such  petitions.  And  there  shall  be 
also  paid  to  the  Chief  Secretary,  for  filing  every  such  petition, 
the  sum  of  one  shilling ;  and  to  the  Under  Secretary,  for  enter- 
ing every  such  Order,  the  sum  of  sixpence.  And  every  such 
O^er  80  to  be  made  as  aforesaid,  shall  have  the  same  force  and 
effect  as  Orders  of  course  passed  by  the  Registrars  now  have, 
and  without  the  payment  of  the  fees  heretofore  payable  on  such 
Orders  at  the  Registrar's  Office;  and  for  every  office  copy  that 
may  be  required  of  any  such  Order,  there  shall  be  paid  to  the 
Chief  Secretary,  (who  shall  mark  the  same  as  examined,  and 
authenticate  it  by  fixing  his  initials  thereto,)  the  sum  of  six- 
pence, and  no  more,  for  making  the  same. 

30. — That  the  duties  to  be  performed  in  the  office  of  the 
Master  of  Reports  and  Entries  shall  be  carried  on  as  the  same 
were  heretofore  done  by  the  Master  of  the  Report  Office ;  and 
that  all  Decrees  and  Orders  of  the  High  Court  of  Chancery 
shall  be  entered  by  the  clerks  of  entries  under  the  direction  of 
the  Master  of  Reports  and  Entries. 

That  proper  calendars  or  indexes  shall  be  kept  by  the  clerks 
of  entries,  so  that  the  same  may  be  conveniently  referred  to 
when  required;  and  such  calendars  or  indexes,  and  the  books 
of  entries,  shall,  at  all  times  during  office  hours,  be  accessible 
to  the  public  on  payment  of  the  usual  fees. 

That  all  reports,  and  exceptions  to  reports  and  petitions,  shall 
be  left  with  the  Clerk  of  Reports,  to  be  by  him  filed  or  pre- 
served under  the  direction  of  the  Master  of  Reports  and  Entries, 
and  all  office  copies  thereof,  or  of  any  part  thereof,  that  may 
be  required,  shall  be  ready  to  be  delivered  to  the  party  re- 
quiring the  same  within  forty-eight  hours  after  the  same  shall 
have  b^n  bespoken  ;  and  that  all  Decrees  and  Orders  shall  be 
entered  within  one  week  after  the  same  shall  be  left  for  entry, 
and  that  all  such  entries  shall  be  examined  by  one  of  the  Clerks 
of  Entries,  and  be  marked  with  his  initials,  to  denote  such  ex- 
amination. 

That  proper  indexes  or  calendars  to  the  files  or  bundles  of 
the  reports  and  exceptions  to  reports  and  petitions  shall  be  kept 
so  that  the  same  may  be  conveniently  referred  to  when  re- 
quired ;  and  such  calendars  and  indexes,  and  the  said  original 
reports  and  exceptions  to  reports  and  petitions  shall,  at  all  times 
during  office  hours,  be  accessible  to  the  public,  on  payment  of 
the  usual  fees. 

That  in  addition  to  such  calendars  the  said  Clerks  of  Reports 
shall  enter  in  a  book,  to  be  kept  by  them  fq^  that  purpose,  the 
time  when  any  report  and  set  of  exceptions  is  delivered  to  them 
to  be  filed,  with  the  name  of  the  cause  and  the  date  of  the  Re- 
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porty  and,  as  regards  exoeptuMiSytbe  names  of  the  parties  except'* 
ing,  and  such  book  shall,  at  all  times  during  office  horns,  be 
accessible  to  the  public 

31  .—That  all  office  copies  in  all  the  offices  of  the  Court  shall 
be  written  on  foolscap  paper  bookwise,  and  shall  contain  two 
folios  in  each  page,  except  as  to  office  copies  of  bills,  whidi  shall 
contain  only  one  folio/ such  folios  to  consist  of  ninety  words 
each,  and  to  be  reckoned  as  to  schedules  according  to  the  man- 
ner directed  by  the  General  Order  of  this  Court,  bearing  date 
the  28th  day  of  November,  1743. 

32. — ^That  the  last  interrogatory  now  commonly  in  use  be 
in  future  altered,  and  shall  stand  and  be  in  the  words  or  to 
the  effect  following : — ^  Do  you  know,  or  can  you  set  forth 
any  other  matter  or  thing  which  may  be  of  benefit  or  advan- 
tage to  the  parties  at  issue  in'this  cause  or  either  of  them,  or 
that  may  be  material  to  the  subject  of  this  your  examination, 
or  to  the  matters  in  question  in  this  cause  ?  if  yea,  set  forth  the 
same,"  &c. 

33. — ^That  the  Masters  Extraordinary  of  this  Court,  shall  be 
at  liberty  in  future  to  take  any  affidavit,  or  do  any  othe^  act 
incident  to  the  office  of  Master  Extraordinary  in  Chancery,  at_ 
any  place  which  is  distant  not  less  than  ten  miles  from  the  Hall 
in  Lincoln's  Inn,  any  existing  Order  to  the  contrary  notwith* 
standing. 

34. — That  the  fees  set  forth  in  the  schedule  after  stated  shall 
constitute  the  schedule  of  fees  to  be  received  by  the  Masters 
and  their  clerks,  and  the  Registrars  and  their  clerks,  under  the 
said  recited  act 

35. — ^That,  except  as  may  be  herein  otherwise  directed,  the 
offices  of  this  Court  shall  continue  open  for  the  despatch  of 
business,  and  the  officers  and  clerks  belonging  thereto  shall 
attend  in  such  offices  in  the  discharge  of  their  business,  during 
such  times  and  for  such  number  of  hours  in  each  day  as  they 
have  hitherto  done  under  any  existing  Order  or  practice  of  the 
said  Court. 

36.— That  the  office  of  the  Clerk  of  the  Affidavits,  and  of 
the  Patentee  of  the  Subpoena  Office,  be  open  from  the  hour  of 
ten  in  the  forenoon  until  four  in  the  afternoon,  and  during  the 
sitting  of  either  of  the  Courts,  from  the  hour  of  seven  to  eight 
in  the  evening,  except  that  from  the  1st  of  September  to  the 
20th  October  those  offices  shall  be  open  only  from  eleven  to 
one  o'clock. 

That  all  copies  of  affidavits  be  ready  for  delivery  within  forty* 
eight  hours  after  any  copy  shall  be  bespoken. 
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[Here  follow  forms  of  writs  of  subpcena,  as  given  in  the 
appendix  of  Forms,  and  also  schedules  of  fees  to  be  received 
by  the  Masters  and  their  clerks,  and  by  the  Registrars  and 
their  clerks,  which  fees,  however,  are  repealed,  and  new  fees 
substituted,  by  the  order  of  the  23rd  Feb.  1837.] 


Lord  Brougham's  Order  of  2 let  December,  1833,  for 
regulating  the  Fees  to  be  received  by  the  Gentlemen 
of  the  Chamber  upon  any  Fiat  for  a  Master  in 
Chancery  Extraordinary. 

Whereas  by  an  Order  bearing  even  date  herewith,  made  by 
the  Lord  High  Chancellor,  by  and  with  the  concurrence  of  the 
Master  of  the  Rolls  and  the  Vice  Chancellor,  it  is  ordered  that 
the  Masters  Extraordinary  of  the  Court  of  Chancery  may  ad- 
minister oaths  in  any  place  distant  not  less  than  ten  miles  from 
the  Hall  in  Lincoln's  Inn.  And  whereas  the  effect  of  such 
Order  maybe  to  increase  the  number  of  Masters  Extraordinary 
in  Chancery,  by  extending  the  privilege  to  solicitors  and  attor- 
nies  residing  within  twenty  miles  of  London,  of  administering 
oaths,  and  will  thereby  add  to  the  present  and  future  emolu- 
ments of  the  Gentlemen  of  the  Chamber,  and  other  persons 
attendant  upon  the  Lord  Chancellor.  Now  for  the  prevention 
of  such  increase,  and  to  add  to  the  fee  fund  provided  to  be  cre- 
ated by  the  act  of  the  3d  and  4th  of  the  present  King,  intituled, 
"An  Act  for  the  Regulation  of  the  Proceedings  and  Practice  of 
certain  OflSces  of  the  High  Court  of  Chancery  in  England,"  I 
DO  HEREBY  ORDER,that  all  fccs  which  may  become  payable  to 
the  Gentlemen  of  the  Chamber  for  their  own  use,  or  for  the  use 
of  any  other  person  or  persons  upon  any  fiat  for  a  Master  in 
Chancery  Extraordinary  resident  within  twenty  miles  of  Lin- 
coln's Inn  Hall  aforesaid,  shall  be  received  by  the  Gentlemen 
of  the  Chamber  as  heretofore,  and  shall  be  paid  by  them  once 
in  every  six  months  into  the  Bank  of  England,  to  the  credit  of 
the  Accountant  General  of  the  Court  of  Chancery,  to  be  placed 
by  him  to  the  account  intituled  "Tlie  Suitor's  Fee  Fund  Ac- 
count," the  amount  of  such  several  payments  to  be  verified  by 
the  affidavit  of  the  party  making  such  payments. 
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terested,  to  order  the  same  to  be  sold  in  the  country,  at  sucb 
place  and  by  such  person  as  he  shall  think  fit. 

76. — ^That  where  a  Master  is  directed  to  settle  a  conveyance 
or  to  tax  costs,  in  case  the  parties  differ  about  the  same,  then 
the  party  claiming  the  costs,  or  entitled  to  prepare  the  con- 
veyance, shall  bring  the  bill  of  costs,  or  the  draft  of  the  convey- 
ance, into  the  Master's  Office,  and  give  notice  of  his  having  so 
done  to  the  other  party;  and  at  any  time  within  eight  days 
after  such  notice  such  other  party  shall  have  liberty  to  inspect 
the  same  without  fee,  and  may  take  a  copy  thereof,  if  he  thinks 
fit.  And  at  or  before  the  expiration  of  the  eight  days,  or 
such  further  time  as  the  Master  shall  in  his  discretion  allow, 
he  shall  then  either  agree  to  pay  the  costs  or  adopt  the  con- 
veyance, as  the  case  may  be,  or  signify  his  dissent  therefrom, 
and  shall  thereupon  be  at  liberty  to  tender  a  sum  of  money  for 
the  costs,  or  to  deliver  a  statement  in  writing,  of  the  alterations 
which  he  proposes  in  the  draft  of  the  conveyance.  But  if  be 
make  no  such  tender,  nor  deliver  any  such  statement  in  writing, 
or  if  the  other  party  refuses  to  accept  the  sum  so  tendered,  or 
to  adopt  the  proposed  alterations  in  the  draft  of  the  conyey- 
ance,  the  Master  shall  then  proceed  to  tax  tlie  costs,  or  settle 
the  conveyance,  according  to  the  practice  of  the  Court.  And 
in  case  the  taxed  costs  shall  not  exceed  the  sum  tendered,  or 
the  Master  shall  adopt  the  proposed  alterations  in  the  draft  of 
the  conveyance,  then  the  costs  of  the  taxation,  or  the  costs  of 
the  proceeding  with  respect  to  the  conveyance,  shall  be  borne 
by  the  other  party. 

77. — That  whenever  in  any  proceeding  before  a  Master,  the 
same  solicitor  is  employed  for  two  or  more  parties,  such  Master 
may  at  his  discretion  require  that  any  of  the  said  parties  shall 
be  represented  before  him  by  a  distinct  solicitor,  and  may 
refuse  to  proceed  until  such  party  is  so  represented. 

78. — That  such  of  the  foregoing  Orders  as  limit  or  allow 
any  specified  time  for  any  party  to  take  any  proceediDg,  or  for 
any  other  purpose,  shall  only  apply  to  cases  where  the  period 
from  which  such  specified  time  is  to  be  computed  shall  be  on 
or  subsequent  to  the  first  day  of  Easter  Term  next  ensuing. 

79. — ^That  such  of  the  foregoing  Orders  as  relate  to  the 
manner  in  which  the  costs  of  any  suit  or  proceeding  are  to  be 
taxed,  and  to  the  amount  of  costs  to  be  paid  on  any  occasion, 
shall  not  apply  to  any  costs  which  shall  have  been  incurred, 
or  to  the  costs  of  any  proceeding  which  shall  have  been  had 
or  taken  previously  to  the  first  day  of  Easter  Term  next  ensuing* 

80. — ^That  such  of  the  foregoing  Orders  as  relate  to  the 
course  of  proceeding  in  the  offices  of  the  Masters  of  the  Court, 
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First  Schedule. 

Fees  to  be  received  and  taken  by  the  Clerks  to  the  Masters 
in  Ordinary. 

£    s.  d. 

lor  every  warrant   0    3    0 

^or  drawing  every  report,  exclusive  of  schedules  of 
accounts  of  parties  accounting  before  the  master, 
and  exclusive  of  the  fee  on  signing,  per  folio  ..010 
Jor  drawing  schedules  of  accounts  of  parties  ac- 
counting before  the  master,  per  folio 0    0    6 

On  signing  every  report  and  certificate 1     0    0 

3?or  investigating  every  title  brought  in  before  the 
master  to  be  settled,  and  perusing  the  abstract 

*   thereof,  upon  the  first  25  folios  thereof 0    6    8 

-And  upon  every  succeeding  25  folios  thereof    . . .  •    0    3    4 
IFor  every  advertisement  issued  by  the  master  ....     1     1     0 
Upon  every  peremptory  advertisement  for  the  sale 
of  property  with  the  approbation  of  the  master, 
in  addition  to  the  foregoing  fee,  to  be  repaid,  if 

the  property  shall  not  be  offered  for  sale 3    0    O 

(In  addition  to  the  reasonable  travelling  ex- 
penses of  the  master's  clerk,  to  be  received 
aad  retained  by  him.) 
Tor  signing  the  allowance  of  every  deed,  recogni- 
zance, set  of  interrogatories,  account,  or  other 
document  allowed  and  signed  by  the  master. ...     0    5    0 

For  every  order  upon  a  warrant    ...*     0    5    0 

For  perusing  and  settling  the  draft  of  every  deed 
brought  before  the  master  to  be  settled  (except 
lease  fox  a  year),  where  such  deed  shall  not  ex- 
ceed 30  folios 1     0    0 

Where  such  deed  shall  exceed  30  folios  and  not 

exceed  50  folios 1  10    0 

And  where  such  deed  shall  exceed  50  folios  and 

not  exceed  100  folios 2  10    0 

And  where  such  deed  shall  exceed  100  folios  ....     3    0    0 

Fee  on  preparing  every  recognizance     1     1     0 

For  taking  the  acknowledgment  of  any  deed   •  •  •  •     0    6    0 
For  taking  the  acknowledgment  of  every  married 
woman,  or  such  other  fee  as  the  Court  of  Com- 
mon Pleas  at  Westminster  shall  order  to  be  paid 

for  taking  such  acknowledgment   1     &    8 

For  an  examination  fee  on  each  witness,  exclusive 
of  oath 0    5    0 
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as  near  as  may  be,  with  such  alterations  and  variations  as  eir- 
cumstances  may  require. 

2. — ^That  a  praecipe  in  the  usual  form,  and  containing  fur- 
ther the  particulars  hereinafter  mentioned  (as  to  the  names- 
and  residences  of  the  solicitors  issuing  the  same)  shall  in  all 
cases  be  delivered  and  filed  at  the  Subpoena  Office.  And  that 
on  a  subpcena  for  costs  being  sealed,  the  certificate  or  report  — 
shall  be  produced  to  the  officer  sealing  the  writ  as  his  autho- 
rity for  sealing  it. 

3. — ^That  the  name  or  firm  and  the  place  of  business  or  resi- 
dence of  the  solicitor  or  solicitors  issuing  a  subpoena  shall  be — 
indorsed  thereon ;  and  where  such  solicitors  snail  be  agents- — 
only,  then  there  shall  be  further  indorsed  thereon  the  name  or 
firm  and  place  of  business  or  residence  of  the  principal  soli- 
citor or  solicitors. 

4. — ^That  the  service  of  subpoenas  shall  be  efiected  by  deli — 
vering  a  copy  of  the  writ  and  of  the  indorsement  thereon,  and 
at  the  same  time  producing  the  original  writ,  and  that  in  all 
cases  where  a  subpoena  might  heretofore  have  been  served  by" 
leaving  the  body  thereof  at  the  party's  dwelling-house,  or^ 
otherwise  than  personally,  it  shall  be  sufficient  to  leave  a  copy^ 
of  such  subpoena  in  the  same  manner,  producing  the  origiiud 
writ  to  the  person  with  whom  such  copy  shall  be  so  left. 

5. — That  every  subpoena,  other  than  a  subpoena  duces  tecum^ 
shall  contain  three  names  where  necessary  or  required,  and. 
that  a  gross  sum  or  fee  of  twelve  shillings  and  sixpence  shall 
be  the  amount  allowed  in  costs  for  every  subpoena  duces  tecum^ 
including  the  praecipe,  attendance,  and  sum  paid  for  sealing,, 
and  five  shillings  and  ten  pence  each  for  all  other  subpoenas;, 
in  addition  to  which  last-mentioned  sum,  the  solicitor  suin^ 
out  the  same  shall  be  allowed  one  fee  of  six  shillings  and  eight 
pence  for  the  praecipes  and  attendance  on  sealing  such  sub- 
poenas as  heretofore,  where  the  number  of  names  included 
therein  shall  not  exceed  nine,  and  if  they  shall  exceed  nine  in 
number,  then  an  additional  fee  of  six  shillings  and  eight  pence, 
and  if  they  exceed  eighteen,  a  further  fee  of  six  shillings  and 
eight  pence,  and  so  in  proportion  for  every  additional  number 
of  nine  names,  included  in  such  subpoenas. 

6. — ^That  no  more  than  three  persons  shall  be  included  ift 
one  subpoena  duces  tecum,  and  that  the  party  suing  out  the 
same  shall  be  at  liberty  to  sue  out  a  subpoena  for  each  person, 
if  it  shall  be  deemed  necessary  or  desirable,  and  that  the  sum 
of  twelve  shillings  and  sixpence  shall  be  allowed  in  costs  for 
every  such  subpoena,  including  the  praecipe,  attendance,  and 
sum  paid  for  sealing  the  same 
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-  Tw-^Tfaat  the  time  for  serving  any  subpoena  (except  for  costs) 
^U  be  limited  to  the  last  day  of  the  term  next  following  the 
term  or  vacation  in  which  it  was  sued  out ;  and  that  in  the 
ioterval  between  the  suing  out  and  service  of  any  subpoena, 
the  party  suing  out  the  same  shall  be  at  liberty  to  correct  any 
error  in  the  names  of  parties  or  witnesses,  and  to  have  the 
writ  resealed  upon  payment  to  the  clerk  at  the  Subpoena  Office 
of  a  fee  of  one  shilling,  and  at  the  same  time  leaving  a  cor- 
rected praecipe  of  such  subpoena  marked  ''  altered  and  re- 
sealed,  and  signed  with  the  name  and  address  of  the  solicitor 
or  solicitors  suing  out  the  same. 

8. — ^That  when  any  defendant  has  been  taken  into  custody 
upon  attachment  or  other  process  for  want  of  appearance  to  a 
bill  of  revivor,  and  such  defendant  shall  have  been  taken 
thereon,  and  shall  refuse  or  neglect  to  enter  an  appearance  to 
such  bill  within  eight  days  after  the  return  of  such  attachment, 
the  plaintiff  shall  be  entitled  as  of  course,  upon  motion  or 
petition,  to  the  common  order  to  revive ;  and  if  the  defendant 
oannot  be  found  so  as  to  be  taken  upon  such  attachment,  and 
a  return  of  '*  Non  est  inventus*'  shall  have  been  made  thereon, 
the  plaintiff  shall,  upon  producing  such  return  and  an  affidavit 
that  due  diligence  has  been  used  in  endeavouring  to  execute 
joch  attachment,  and  that  there  was  good  reason  to  believe 
that  the  defendant  was  in  the  county  to  which  such  attach- 
ment issued  at  the  time  of  suing  out  the  same,  be  also  entitled 
as  of  course,  upon  motion  or  petition,  at  the  end  of  eight  days 
after  the  return  of  such  attachment,  to  obtain  the  common 
order  to  revive,  and  that  in  either  of  such  cases  the  order  shall 
recite,  as  the  ground  for  granting  the  same,  that  the  defendant 
is  in  contempt,  and  that  the  time  limited  by  the  Court  to 
show  cause  against  reviving  the  suit  has  expired. 

9.— That  a  defendant  shall  be  at  liberty,  without  order,  to 
sue  out  a  dedimus  to  take  his  plea,  answer,  or  demurrer  (not 
demurring  alone)  in  the  country,  on  giving  two  days'  notice 
in  writing  to  the  plaintiff's  Clerk  in  Court  to  give  commis- 
sioner's name  to  see  the  same  taken,  and  in  default  thereof  the 
ddendant  shall  be  at  liberty  to  sue  out  the  same,  directed  to 
his  own  commissioners :  and  in  case  of  severe  illness  or  other 
bodily  infirmity,  whereby  a  defendant,  resident  not  less  than 
four  miles  from  Lincoln's  Inn  Hall,  shall  be  rendered  unable 
(0  travel  or  leave  home,  he  shall,  upon  affidavit  first  made 
thereof  and  duly  filed,  be  -entitled  to  such  dedimus  as  afore- 
said, on  such  notice  first  given,  as  hereinbefore  directed. 

10. — ^That  in  every  cause  where  an  original  or  supplemental 
,biil,  or  bill  of  revivor,  has  been  filed  subsequent  to  the  25th 
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day  of  November  last,  or  shall  hereafter  be  filed,  a  defendant 
shall,  after  appearance  and  without  Order,  be  allowed  eight 
weeks  in  a  town  cause  and  ten  weeks  in  a  country  cause  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  any  such 
original  or  supplemental  bill,  or  any  such  bill  of  revivor,  to 
which  an  answer  is  required ;  and  five  weeks  in  a  town  cause, 
and  seven  weeks  in  a  country  cause,  to  plead,  answer,  or 
demur,  not  demurring  alone,  to  any  amended  bill,  to  which 
the  plaintifi*  shall  require  an  answer :  but  that  twelve  days  only 
shall  be  allowed  a  defendant  to  demur  alone  to  any  such 
original,  amended,  or  supplemental  bill,  or  bill  of  revivor. 
And  in  every  cause  for  an  injunction  to  stay  proceedings  at 
law,  if  the  defendant  do  not  plead,  answer,  or  demur  to  the 
plaintiff^'s  bill  within  eight  days  after  appearance,  the  plaintiff 
shall  be  entitled,  as  of  course  upon  motion,  to  such  injunction ; 
and  if  the  defendant  shall  not,  within  eight  days  after  ap- 
pearance to  a  bill  of  revivor,  show  cause'  by  plea,  answer,  or 
demurrer  filed,  the  plaintiff  shall  be  entitled,  as  of  course, 
upon  motion  or  petition,  to  the  common  Order  to  revive, 
which  Order  shall  recite,  as  the  ground  for  granting  the  same, 
that  the  time  limited  by  the  Court  to  show  cause  against  re- 
viving the  suit  has  expired. 

11. — That  where  a  common  injunction  for  want  of  answer 
is  awarded,  the  Order  shall  recite,  as  the  ground  for  granting 
the  same,  that  the  defendant  has  omitted  to  put  in  his  answer, 
plea,  or  demurrer,  within  the  time  limited  by  the  Court  in  that 
behalf. 

12. — That  where  a  defendant  is  in  contempt  to  an  attach- 
ment for  want  of  appearance,  the  interval  between  Ihe  day 
fixed  by  the  subpoena  for  appearance,  and  that  on  which  the 
same  is  actually  entered,  shall  be  deducted  from  the  time 
hereinbefore  allowed  to  a  defendant  to  plead,  answer,  or  de- 
mur, not  demurring  alone,  to  the  plaintiff's  bill. 

13. — ^That  the  day  on  which  an  Order  for  the  plaintiff  to 
give  security  for  costs  is  served,  and  the  period  from  thence  to 
and  including  the  day  on  which  such  security  is  given,  shall 
not  be  reckoned  in  the  computation  of  the  time  allowed  a  de- 
fendant to  plead,  answer,  or  demur. 

14. — ^That  where  the  plaintiff  obtains  an  Order  to  amend 
without  requiring  any  further  answer,  and  shall  amend  the 
bill  any  otherwise  than  by  an  alteration  of  names,  dates,  or 
sums,  or  the  correction  of  clerical  errors  only,  the  defendant 
shall,  as  of  course,  have  eight  days'  time  to  consider  whether 
it  is  necessary  for  him  or  her  to  answer  the  same,  at  the  end  of 
which  time  the  plaintiff  shall  be  at  liberty  to  file  a  replication, 
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or  set  down  the  cause  for  hearing  on  bill  and  answer,  unless 
the  defendant  shall  have  previously  served  an  Order  for  time 
to  answer,  or  taken  out  and  served  a  warrant  for  time  to 
answer  such  amended  bill,  in  which  last  case  the  Master  may 
allow  the  defendant  such  time  (if  any)  for  that  purpose,  as  he 
shall  think  fit. 

15. — That  as  to  all  bills,  whether  original,  amended,  sup- 
plemental, or  of  revivor,  now  filed  or  to  be  filed,  whenever  a 
party  may  desire  to  make  an  application  to  a  Master  under  the 
said  act,  or  under  these  Orders,  or  whenever  it  shall  be  ne- 
cessary to  make  reference  to  any  Master,  and  no  previous 
application  or  reference  to  any  Master  has  been  made  in  the 
said  cause,  the  name  of  the  Master  in  rotation  shall  be  ascer- 
tained, and  entered  in  books  to  be  kept  as  after  directed  in  the 
manner  hereinafter  mentioned,  and  all  applications  authorized 
l>y  the  said  recited  act,  or  by  these  Orders,  to  be  made  to  a 
Idaster,  and  every  such  reference  as  aforesaid,"  shall  be  made 
to  the  said  Master  in  rotation. 

16. — ^That  as  to  all  bills  which  shall  have  been  filed  before 
this  day,  where  any  reference  has  been  made  in  the  cause,  the 
name  of  the  Master  to  whom  the  last  reference  was  made 
in  such  cause  shall,  at  the  request  of  either  of  the  parties 
thereto,  or  of  his  or  her  solicitor,  and  on  producing  such  Order 
t>f  reference,  with  the  Master's  name  certified  thereon,  or  ap- 
pearing therein,  be  added  by  the  Six  Clerk  to  the  original  entry 
of  the  cause  in  the  Six  Clerks*  Book,  and  entered  in  the  book 
to  be  kept  as  hereinafter  directed,  before  any  application 
under  the  said  recited  act  shall  be  made  in  that  cause,  and  all 
such  applications^  and  all  such  references  as  aforesaid,  shall 
be  made  to  such  last-mentioned  Master. 

17. — ^That  in  all  cases  where  it  shall  become  necessary  to 
ascertain  the  name  of  the  Master  in  rotation  for  the  purposes  of 
the  two  preceding  or  any  succeeding  Orders,  one  of  the  Six 
Clerks  shall  give  to  the  solicitor  for  the  plaintiff  or  defendant 
requiring  the  same,  a  certificate  of  the  bill  filed,  which  certifi- 
cate shall,  on  the  same  or  the  following  day,  be  marked  by  the 
Master  of  the  day,  at  the  Public  Office  in  Chancery,  with  the 
name  of  the  Master  in  rotation  for  such  cause ;  and  such  certi- 
ficate so  marked  (having  first  been  produced  to  the  said 
Master  in  rotation,  who  shall  cause  a  minute  thereof  to  be 
taken),  shall,  on  the  same  day,  be  returned  to  the  Six  Clerk, 
and  filed  by  him ;  and  he  shall  add  the  name  of  such  Master 
to  the  original  entry  of  the  cause  in  the  Six  Clerks'  Book,  and 
shall  also  cause  the  name  of  the  cause,  and  of  such  Master,  to 
b«  entered  in  a  book  to  be  kept  by  the  Si^  Clerks  for  that  pur- 
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pose  Id  the  Six  Cleiks'  Office,  and  whidi  shall  be  open  to 
inspection  at  all  times  during  office  hours  without  fee. 

18. — ^That  where  a  defendant  who  is  not  in  contempt,  or 
has  not  entered  his  appearance  with  the  Registrar  in  manner 
hereafter  mentioned,  submits  to  answer  exceptions  taken  u> 
a  first  answer  before  any  Order  to  refer  the  same  has  been 
obtained,  he  shall  be  allowed,  as  of  course  and  without  Order, 
four  weeks  in  a  town  cause  and  six  weeks  in  a  country  cause, 
to  put  in  a  further  answer  thereto ;  but  if  such  Order  of  refe- 
rence has  been  obtained  and  served  prior  to  such  submission, 
then  the  Master  to  whom  the  reference  has  been  made  shall 
fix  the  time  which  shall  be  allowed  the  defendant  to  put  in 
such  further  answer. 

19. — That  the  Master  to  whom  any  exceptions  to  an  answer 
for  insufficiency  shall  be  referred,  shall  be  at  liberty,  in  making 
a  repdrt  upon  such  exceptions,  if  he  shall  think  fit,  to  certify 
by  whom  and  in  what  proportions  (if  any)  the  costs  of  such 
exceptions  and  of  the  reference  thereon  ought  to  be  borne,, 
and  that  upon  the  taxation  of  the  general  costs  in  the  cause 
under  the  twenty-eighth  Order,  pronounced  on  the  3d  April, 
1828,  regard  shall  be  had  to  such  certificate,  and  the  costs 
to  be  allowed  to  either  party  shall  be  taxed  and  apportioned 
accordingly. 

20. — ^That  all  special  applications  for  leave  to  withdraw 
replication,  as  well  as  to  amend  bill,  shall  be  heard  and 
determined  by  such  Master  in  rotation,  and  such  applications^ 
and  all  other  special  applications  under  the  said  recited  act, 
shall  be  made  by  taking  out  a  warrant,  at  the  foot  whereof 
a  notice  shall  be  written  specifying  the  object  of  the  applica- 
tion, and  the  same  shall  be  served  two  clear  days  before  the 
return  thereof. 

21. — ^That  in  every  Order  granted  by  a  Master  for  further 
time  to  answer,  it  shall  be  made  a  condition  of  such  Order 
that  the  defendant  shall  enter  his  appearance  with  the  Regis- 
trar, and  consent  to  a  serjeant-at-arms,  as  in  the  case  of  a 
commission  of  rebellion,  returned  "  Non  est  inventus,"  unless 
under  any  special  circumstances  the  said  Master  shall  other- 
wise direct,  and  which  circumstances  shall  be  shortly  stated  in 
the  Order. 

22. — ^That  all  Orders  to  refer  an  answer,  or  other  pleading 
or  matter  depending  before  the  Court  for  scandal  or  imperti- 
nence, shall  contain  a  direction  to  the  master  to  expunge  any 
such  scandalous  or  impertinent  matter  as  he  shall  certify  to  be 
contained  therein,  and  which  shall  have  been  the  subject  of 
the  reference ;  and  the  Master  shall  be  at  liberty,  without  fur- 
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ther  order,  to  tax  the  costs  of  such  reference  and  consequent 
thereoDy  and  to  direct  by  whom  the  same  shall  be  paid,  and 
the  same  shall  be  recoverable  bv  subpoena;  but  such  scan- 
dalous or  impertinent  matter  shall  not  be  expunged,  nor  costs 
-taxed,  until  the  expiration  of  four  days  from  the  filing  of  the 
Report  of  such  scandal  or  impertinence,  in  order  that  the 
adverse  party  may  have  an  opportunity  to  file  exceptions  to 
such  Report. 

23. — ^That  the  said  Masters  shall  on  all  applications  to  them, 
^r  either  of  them,  by  warrant  under  the  said  recited  act,  or 
under  these  Orders,  or  either  of  them,  be  at  liberty  to  direct, 
and  shall  accordingly,  in  the  Orders  made  thereon,  order  and 
xlirect  whether  the  costs  of  the  application  shall  be  costs  in 
the  cause,  or  whether  such  costs,  or  any  part  thereof,  shall 
be  paid  by  any  of  the  parties  personally ;  and  in  the  latter 
case,  the  said  Masters  respectively  shall,  in  such  Orders, 
either  fix  the  sum  to  be  paia  for  such  costs,  or  tax  the  same, 
-at  their  discretion ;  and  the  party  to  whom  such  costs  are 
directed  to  be  paid,  shall  be  entitled  to  sue  out  a  subpoena  for 
the  same. 

24. — ^That  the  Master  to  whom  any  such  application  or  re- 
ference as  aforesaid  shall  be  made,  shall  draw  up  the  Orders 
thereon  in  a  short  form,  and  the  same,  when  signed  hy  him, 
shall  be  entered  in  a  book  to  be  kept  for  that  purpose  in  the 
office  of  such  Master,  and  shall  then  be  marked  by  the  said 
Master,  or  his  chief  clerk,  as  entered,  and  he  shall  sign  his 
initials  thereto  in  this  form:  **  Ent.  A.  B.,''  and  the  said  Orders 
shall  then  be  binding,  (unless  reversed  or  varied  on  appeal,) 
and  shall  be  enforced  in  like  manner  as  if  made  by  the  Court ; 
and  the  original  Order,  or  any  duplicate  thereof,  which  the 
Master  is  directed  to  grant  on  the  application  of  any  party,  so 
signed  and  entered  as  aforesaid,  shall  be  a  sufficient  warrant 
to  every  officer  of  the  Court  to  do  the  act  therein  mentioned, 
or  to  permit  the  same  to  be  done ;  and  each  party  shall  be  at 
liberty  to  inspect  the  entry  of  all  such  Orders  in  the  said  en- 
tering book  without  fee. 

25. — ^That  in  case  it  shall  become  necessary  to  make  any 
application  to  a  Master  under  the  said  recited  act,  during 
the  period  between  the' last  seal  after  Trinity  Term,  and  the 
seal  next  before  Michaelmas  Term,  such  application  shall  be 
made  to  the  sitting  Master  of  the  vacation,^  and  his  decision 
and  Order  thereon  shall  be  equally  binding,  and  acted  upon 
and  enforced  in  the  same  way  and  manner  as  if  made  by  the 
Master  in  rotation,  to  whom  the  same  has  or  ought  otherwise 
to  have  been  referred,  but  all  subsequent  applications  and 
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all  references  in  the  caose  shall  be  made  to  sodi  Master  in 
rotation. 

26. — That  a  defendant  shall  not  be  at  liberty  to  serve  a 
notice  of  motion  to  dismiss  for  want  of  prosecution,  until 
after  the  time  limited  by  the  Rules  of  the  Court  within  which 
a  plaintiff  may  obtain  an  Order  to  amend,  as  to  such  defendant, 
shall  have  expired,  anything  in  any  former  Order  contained  to 
the  contrary  notwithstanding. 

27. — That  each  Registrar^  shall  attend  in  succession  the 
three  several  Courts  of  the  Lord  Chancellor^  the  Master  of 
the  Rolls,  and  the  Vice  Chancellor. 

That  for  the  purpose  of  avoiding  as  much  as  may  be,  ex- 
pense and  delay  m  the  drawing  of  the  Decrees  and  Orders  of 
this  Court,  it  is  hereby  directed,  that  except  in  Orders  for 
special  injunctions,  in  which  the  usual  recitals  shall  be  in- 
serted as  heretofore,  neither  the  bill  nor  answers  nor  any  part 
thereof  be  stated  or  recited  in  the  original  Decree  or  Order, 
and  that  no  part  of  the  Master*s  Report  be  stated  in  any  De- 
cree upon  further  directions,  except  the  Master's  finding,  or 
opinion  upon  the  subject  referred  to  him  :  and  that  in  Orders 
made  upon  petitions  no  part  of  the  petition  be  stated  or  re- 
cited except  the  prayer,  and  that  the  same  principle  of  brevity 
be  observed  in  all  the  Orders  of  this  Court  made  upon  motion, 
so  far  as  may  be  consistent  with  a  statement  explaining  the 
grounds  upon  which  the  Order  is  made.  And  for  the  better 
understanding  of  this  Order,  certain  forms  of  Decrees  and 
Orders  drawn  pursuant  hereto  are  subjoined.  And  it  is  hereby 
directed  that  such  forms  shall  be  observed  in  all  cases  as 
nearly  as  may  be  ;  and  that,  before  any  order  made  on  a  peti- 
tion be  passed,  the  original  petition  be  filed  with  the  Clerk 
of  the  Reports. 

28. — That  in  all  cases  where  any  sums  of  money  or  any 
securities  or  other  effects  belonging  to  the  suitors  of  the  Court 
of  Chancery,  shall  be  directed  to  be  paid  into  or  deposited 
in  the  Bank  of  England  iu  the  name  and  with  the  privity  of 
the  Accountant  General  of  the  said  Court,  and  in  all  cases 
where  any  such  sum  of  money  or  any  securities  or  other 
effects  be  directed  to  be  paid  out,  or  invested  in  the  purchase 
of  securities,  transferred  or  carried  over  or  delivered  out,  the 
exact  sum  of  money  and  amount  of  securities  so  to  be  paid 
out,  invested,  transferred,  or  carried  over,  be  ascertained  by 
the  Registrar,  and  specified  and  expressed  in  the  Order  of 
Court  in  words  written  at  length,  except  in  the  case  of  residues 
of  money  or  securities  remaining  after  a  portion  directed  to 
be  applied  for  particular  purposes,  the  amount  of  which  can« 
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not  be  ascertained  at  the  time  of  making  the  said  Order,  in 
'which  cases  the  Order  shall  direct  that  the  amount  of  such 
residues  and  shares  of  residues  shall  be  ascertained  and  spe- 
cified by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securities 
shall  be  directed  by  any  Order  to  be  operated  upon  by  the 
Accountant  General,  the  exact  amount  of  such  residue,  where 
the  same  can  be  done,  shall  be  ascertained  by  the  Registrars, 
and  expressed  and  specified  in  the  Order  in  words  at  length, 
so  that  the  amount  of  such  residue  shall  appear  on  the  face  of 
of  the  Order. 

And  that*  all  persons  (whether  representatives  or  others)  who 
shall  be  directed  to  pay  in,  transfer,  or  deposit  any  sum  of 
money,  securities,  or  other  effects  in  the  name  of  the  Account- 
ant General,  and  all  persons  (whether  representatives  or  others) 
to  whom  any  sums  of  money,  securities  or  other  effects  shall  be 
directed  to  be  paid  out,  transferred,  carried  over,  or  delivered 
out  by  the  Accountant  General,  shall  be  described  by  name, 
except  in  the  case  of  bodies  corporate,  companies,  or  societies, 
in  such  Order,  and  not  merely  as  plaintiffs  or  petitioners  or 
the  like,  except  in  cases  of  payments,  transfers,  or  carryings 
over,  directed  to  be  made  to  or  by  representatives,  where  no 
probate  or  letters  of  administration  shall  have  been  taken  out 
at  the  time  of  making  such  Orders,  and  the  christian  and  sur- 
names or  titles  of  honour  of  all  such  persons;  and  the  titles  of 
all  such  bodies  corporate,  companies,  and  societies  shall  be 
written  at  length  and  without  abbreviations  in  such  Orders. 

That  in  all  Orders  directing  the  payment  of  dividends  and 
annuities  the  time  when  the  first  of  such  payments  shall  be 
made,  and  when  all  subsequent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  shall  be  made,  shall 
he  specified  and  expressed  in  words  at  length. 

Tnat  all  Orders  directing  the  laying  out  of  sums  of  money 
of  uncertain  amount  in  the  purchase  of  securities,  do  direct 
that  such  investments  shall  be  made  when  the  money  shall 
amount  to  a  competent  sum,  and  not  sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a  Master  of  the 
Court  of  Chancery  to  ascertain  and  apportion  the  amount  of 
money  or  securities  to  be  paid  into  the  Bank  of  England  in  the 
name  aiid  with  the  privity  of  the  Accountant  General,  and  of 
any  securities  to  be  carried  over  or  transferred  to  the  Account- 
ant General,  or  to  ascertain  or  apportion  the  amount  of  money 
to  be  paid  out  or  invested  in  the  purchase  of  securities  to  be 
paid  out,  or  of  securities  to  be  sold,  carried  over,  or  transferred 
Dy  the  Accountant  General^  the  exact  amount  of  such  money 
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or  securities  respectively  shall  be  ascertained  by  the  Masters 
and  stated  in  the  Report  in  words  at  length,  except  in  the  case 
of  residue  of  money  or  securities  remaining  after  a  portion 
directed  to  be  applied  to  certain  purposes,  and  the  amount  of 
which  portions  cannot  be  ascertained  at  the  time  of  making 
such  Report,  in  which  case  the  amount  of  such  residue  and 
portions  shall  be  ascertained  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  securities 
shall  be  directed  by  an  Order  to  be  operated  upon  by  the  Ac- 
countant General,  the  exact  amount  of  such  residue,  where 
the  same  can  be  done,  shall  be  ascertained  by  the  Masters, 
and  expressed  and  specified  in  the  Order  in  words  at  length, 
so  that  the  amount  of  such  residue  shall  appear  on  the  face  of 
the  Order 

And  in  all  such  cases,  the  persons  by  or  to  whom  money  is 
to  be  paid,  or  securities  carried  over  or  transferred  as  aforesaid, 
shall  be  described  by  name,  except  in  the  case  of  bodies  cor- 
porate, companies,  or  societies,  in  such  reports,  and  not  merely 
as  plaintiffs  or  petitioners  or  the  like,  except  in  the  cases  of 
payments,  tranters,  or  carryings  over,  directed  to  be  made  to 
or  by  representatives,  where  no  probate  or  letters  of  adminis- 
tration shall  have  been  taken  out  at  the  time  of  making  the 
said  Report,  and  the  christian  and  surnames  or  titles  of  honour 
of  all  such  persons,  and  the  titles  of  all  such  bodies  corporate, 
companies,  and  societies,  shall  be  written  at  full  length  in  the 
said  Report. 

29. — ^That  with  a  view  to  the  convenience  of  the  suitors  and 
their  solicitors,  and  for  the  purpose  of  diminishing  the  expense 
of  Orders  on  petitions  of  course,  which,  according  to  the  prac- 
tice of  the  Court,  may  be  presented  to  the  Master  of  the  Rolls, 
one  of  the  secretaries  of  the  Master  of  the  Rolls  shall,  upon 
any  such  petitions  of  course  (except  upon  petitions  for  setting 
down  causes  to  be  reheard),  which  shall  be  presented  to  his 
Honour,  instead  of  answering  such  petitions  as  heretofore,  draw 
up  the  Orders  thereon  in  such  form  as  the  Master  of  the  Rolls 
shall  from  time  to  time  direct,  every  such  Order  to  be  signed 
as  passed  with  the  initials  of  such  secretary ;  and  the  under 
secretary  shall  enter  or  cause  to  be  entered,  every  such  Order 
in  a  book  to  be  kept  at  the  Secretary's  Office  at  the  Rolls  for 
that  purpose,  and  shall  then  mark  and  sign  such  Order  with  his 
initials  as  entered  ;  and  the  suitors  of  the  Court  and  their  soli- 
citors shall  have  access  to  the  said  book,  during  office  hours, 
without  the  payme^^  of  any  fee;  and  for  every  such  Order,  so 
to  be  m^de  as  aforesaid,  there  shall  be  paid  the  same  fees  as 
have  hitherto  been  payable  in  respect  of  such  petitions  as  afore- 
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I  lieu  of  the  fees  on  such  petitions.  And  there  shall  be 
id  to  the  Chief  Secretary,  for  filing  every  such  petition, 
1  of  one  shilling ;  and  to  the  Under  Secretary,  for  enter- 
fry  such  Order,  the  sum  of  sixpence.  And  every  such 
so  to  be  made  as  aforesaid,  shall  have  the  same  force  and 
is  Orders  of  course  passed  by  the  Registrars  now  have,^ 
thoutthe  payment  of  the  fees  heretofore  payable  on  such 
at  the  Registrar's  OflSce ;  and  for  every  office  copy  that 
J  required  of  any  such  Order,  there  shall  be  paid  to  the 
^cretary,  (who  shall  mark  the  same  as  examined,  and 
ticate  it  by  fixing  his  initials  thereto,)  the  sum  of  six- 
and  no  more,  for  making  the  same. 
-That  the  duties  to  be  performed  in  the  office  of  the 
*  of  Reports  and  Entries  shall  be  carried  on  as  the  same 
eretofore  done  by  the  Master  of  the  Report  Office ;  and 
1  Decrees  and  Orders  of  the  High  Court  of  Chancery 
e  entered  by  the  clerks  of  entries  under  the  direction  of 
ister  of  Reports  and  Entries. 

t  proper  calendars  or  indexes  shall  be  kept  by  the  clerks 
ries,  so  that  the  same  may  be  conveniently  referred  to 
'equired;  and  such  calendars  or  indexes,  and  the  books 
ries,  shall,  at  all  times  during  office  hours,  be  accessible 
public  on  payment  of  the  usual  fees, 
t  all  reports,  and  exceptions  to  reports  and  petitions,  shall 
with  tne  Clerk  of  Reports,  to  be  by  him  filed  or  pre- 
under  the  direction  of  the  Master  of  Reports  and  Entries, 
1  office  copies  thereof,  or  of  any  part  thereof,  that  may 
[uired,  shall  be  ready  to  be  delivered  to  the  party  re- 
g  the  same  within  forty-eight  hours  after  the  same  shall 
•een  bespoken  ;  and  that  all  Decrees  and  Orders  shall  be 
d  within  one  week  after  the  same  shall  be  left  for  entry, 
at  all  such  entries  shall  be  examined  by  one  of  the  Clerks 
ries,  and  be  marked  with  his  initials,  to  denote  such  ex- 
tion. 

t  proper  indexes  or  calendars  to  the  files  or  bundles  of 
)orts  and  exceptions  to  reports  and  petitions  shall  be  kept 
it  the  same  may  be  conveniently  referred  to  when  re- 
l ;  and  such  calendars  and  indexes,  and  the  said  original 
s  and  exceptions  to  reports  and  petitions  shall,  at  all  times 
I  office  hours,  be  accessible  to  the  public,  on  payment  of 
ual  fees. 

it  in  addition  to  such  calendars  the  said  Clerks  of  Reports 
snter  in  a  book,  to  be  kept  by  them  kjf  that  purpose,  the 
vhen  any  report  and  set  of  exceptions  is  delivered  to  them 
filed,  with  the  name  of  the  cause  and  the  date  of  the  Re- 
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8. — That  a]l  such  pleas,  demurrers,  causes,  further  direc- 
tions, exceptions,  and  petitions,  to  be  so  set  down  to  be  heardJI 
before  the  Lord  Chancellor,  as  hereinbefore  is  directed*  shalLJi 
be  heard  and  determined  in  the  same  manner,  and  be  subjects 
to  the  same  rules,  as  pleas,  demurrers,  causes,  further  direc^— 
tions,  exceptions,  ana  petitions  set  down  before  the  Lon 
Chancellor,  have  heretofore  been  heard  and  determined* 

9. — ^That,  from  and  after  the  said  20th  day  of  May  instant : 
all  interlocutory  applications  by  way  of  motion  or  petitiocr 
(other  than  applications  for  Orders  of  course),  shall,  in  tha 
several  cases  hereinafter  mentioned,  be  made  to  the  Lorcz 
Chancellor  or  to  the  Vice  Chancellor,  and.  shall  not  witbou  ^ 
special  Order  of  the  Lord  Chancellor,  be  made  to  the  Maste-^ 
of  the  Rolls,  viz.,  in  the  several  cases  foliovring : —  

(1.)  Where  the  original  information  or  bill  is  marked  wit"n^ 
the  words  "  Lord  Chancellor." 

(2.)  Where  the  cause  has  not  been  set  down  for  hearing,  ai^  ^ 
any  Order  disposing  of  any  plea  or  demurrer  or  anv  specious 
Order  upon  merits,  shown  by  answer  or  by  affidavit,  has  bees  a 
made  in  the  cause  by  the  Lord  Chancellor  or  Vice  Chancelic^T, 
and  no  such  Order  has  been  made  by  the  Master  of  the  Boll  ^ 

(3.)  Where  the  cause  has  not  been  set  down  for  hearing, a-Kid 
Orders  disposing  of  pleas  or  demurrers  or  special  Orders  u]>oj} 
merits,  shown  by  answer  or  affidavit,  have  been  made  by  boti^ 
the  JLord  Chancellor  or  Vice  Chancellor  and  the  Master  of  tbe 
Rolls,  but  the  last  of  such  Orders  was  made  by  the  Lord  Chan- 
cellor or  Vice  Chancellor, 

(4.)  Where  the  cause  has  been  set  down  for  bearing  before 
the  Lord  Chancellor,  either  for  original  hearing  or  for  further 
directions,  or  on  the  equity  reserved. 

(5.)  Where  the  Decree  or  last  decretal  Order  was  made  bjr 
the  Lord  Chancellor  or  Vice-Chancellor,  except  in  cases  where 
the  Decree  or  last  decretal  Order  was  made  by  the  Lord  Chan- 
cellor on  a  re-hearing  of  a  Decree  or  decretal  Order  made  by 
the  Master  of  the  Rolls. 

10.— That,  from  and  after  the  said  20th  day  of  May  instant, 
the  several  causes  and  matters  hereinafter  mentioned,  not 
already  set  down,  shall  be  set  down  to  be  heard  before  the 
Master  of  the  Rolls,  and  shall  not  otherwise  than  for  the  pur- 
pose of  re-hearing  be  set  down  to  be  heard  before  the  Lord 
Chancellor. 

(1.)  Every  plea  or  demurrer,  and  all  exceptions  in  any  cause 
in  which  the  information  or  bill  shall  be  marked  with  the 
wo  ds  "  Master  of  the  Rolls; ''  or  in  which  the  entries  (rf 
the  cause  in  the  Six  Clerks'  books  shall  be  so  marked  as  t( 


ORDERS  Of  5th  may,  1837.  99 

9i|pnify  that  the  same  is  to  be  heard  before  the  Master  of  the 
<aoIls. 

(2.)  Every  cause  in  which  the  certificate  of  the  same  being  ready 
^t  hearing  shall  be  marked  with  the  words  **  Master  of  the 
:lU)lls." 

(3.)  Every  cause  requiring  to  be  heard  for  further  directions 
or  on  the  equity  reserved ,  and  in  which  the  Master*s  Report 
Imm  been  or  shall  be  made,  or  a  trial  at  law  has  been  or  shall 
1m  had,  or  the  certificate  of  a  Court  of  Common  Law  has  been 
^r  shall,  be  obtained,  in  pursuance  of  a  Decree  or  Order  pro- 
Yionnced  by  the  Master  of  the  Rolls. 

(4.)  Every  exception  or  set  of  exceptions,  taken  to  any  Re- 
|K>rt  made  by  a  Master  in  Ordinary,  pursuant  to  a  Decree  or 
^n  Order  of  reference  (not  being  an  Order  obtained  as  of 
<xnne)  made  by  the  Master  of  the  Rolls. 

11. — That,  from  and  after  the  said  20th  day  of  May  instant 
mwtstj  petition  presented,  or  motion  made,  under  or  pursuant 
to  the  liberty  to  apply  contained  in  any  Decree  or  decretal 
Order  of  the  Master  of  the  Rolls,  shall  be  addressed  to  and 
981  dovm  to  be  heard,  or  shall  be  made,  before  the  Master  of 
iba  Bolls :  And  that,  except  for  the  purpose  of  re-hearing  an 
Order  of  the  Master  of  the  Rolls,  no  such  petition  or  motion 
shall  be  addressed  to  or  made  before  the  Lord  Chancellor. 

12.— That,  from  and  after  the  said  20th  day  of  May  instant, 
M  interlocutory  applications,  by  way  of  motion  or  petition, 
pother  than  applications  for  orders  of  course),  shall,  in  the 
several  cases  hereinafter  mentioned,  be  made  to  the  Master  of 
the  Rolls,  and  shall  not,  except  for  the  purpose  of  re-hearing 
en  Order  of  the  Master  of  the  Rolls,  be  made  to  the  Lord 
Chancellor,  viz.,  in  the  several  cases  following : — 
.  (1.)  Where  the  orignal  information  or  bill  is  marked  with 
the  words  **  Master  of  the  Rolls." 

(2.)  Where  the  cause  has  not  been  set  down  for  hearing,  and 
any  Order  disposing  of  any  plea  or  demurrer,  or  any  special 
Oraer  upon  merits  shown  by  answer  or  aflSdavit,  has  been 
made  in  the  cause  by  the  Master  of  the  Rolls,  and  no  such 
Order  has  been  made  by  the  Lord  Chancellor  or  Vice  Chan- 
cellor. 

(3.)  Where  the  cause  has  not  been  set  down  for  hearing,  and 
Orders  disposing  of  pleas  or  demurrers,  or  special  Order  upon 
merits  shown  by  answer  or  affidavit,  have  been  made  by  both 
the  Lord  Chancellor  or  Vice  Chancellor  and  the  Master  of  the 
Rolls,  but  the  last  of  such  Orders  has  been  made  by  the  Mas- 
tec  of  the  Rolls. 
(4.)  Where  the  cause  has  been  set  down  for  hearing  before 
f2 
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the  Master  of  the  Rolls,  either  for  origitial  hearing  or  for  fuitbef 
directions,  or  on  the  equity  reserved,  and  is  not  now  set  down 
to  be  so  heard  before  the  Lord  Chancellor. 

5.  Where  the  Decree  or  last  decretal  Order  was  made  by 
the  Master  of  the  Rolls,  or  by  the  Lord  Chancellor,  on  the 
re-hearing  of  a  Decree  or  decretal  Order  of  the  Master  of  the 
Rolls. 

1 3. — That  the  above  Orders  as  to  interlocutory  applicatioDS 
shall  not  extend  to  any  applications  for  Orders  of  course,  nor 
to  any  petitions  presented,  or  notices  of  motion  given,  before 
the  18th  day  of  May  instant. 

14. — That  all  applications  4br  Orders  of  course  to  he  ob- 
tained on  petition  or  motion  shall  and  may  be  made  in  the 
same  manner  in  all  respects  as  if  the  above  Orders  had  oot 
been  made ;  but  as  to  all  cases  in  which,  according  to  the  9th 
preceding  Order,  interlocutory  applications  (other  than  appli- 
cations for  orders  of  course)  are  directed  to  be  made  bcfcre 
the  Lord  Chancellor  or  Vice  Chancellor,  if  any  Order  nisi, 
upon  which  cause  against  making  the  Order  absolute  is  to  be 
shown  to  the  Court,  shall  be  obtained  as  of  course  from  the 
Master  of  the  Rolls,  such  cause  shall  be  shown  before  the  Lord 
Chancellor  or  Vice  Chancellor :  and  if  any  Order  of  reference 
to  the  Master  in  ordinary  shall  be  obtain^  as  of  course  from 
the  Master  of  the  Rolls,  and  the  Master's  Report  pursuant  to 
such  Order  of  reference  shall  be  excepted  to,  the  exceptions 
thereto  shall  be  heard  before  the  Lord  Chancellor  or  the  Vice 
Chancellor :  And  in  all  cases  in  which,  according  to  thel3th 
preceding  Order,  interlocutory  applications  (other  than  appli- 
cations for  Orders  of  course)  are  directed  to  be  made  befcre 
the  Master  of  the  Rolls,  if  any  Order  nisi,  upon  which  cause 
against  making  the  Order  absolute  is  to  be  shovm  to  the  Court, 
shall  be  obtained  as  of  course  from  the  Lord  Chancellor  or 
Vice  Chancellor,  such  cause  shall  be  shown  before  the  Master 
of  the  Rolls ;  and  if  any  Order  of  reference  to  the  Master  in 
ordinary  shall  be  obtained  as  of  course  from  the  Lord  Chan- 
cellor or  Vice  Chancellor,  and  the  Master's  Report  pursuant 
to  such  Order  of  reference  shall  be  excepted  to,  the  exceptions 
thereto  shall  be  heard  before  the  Master  of  tbe  Rolls. 

lA. — That  in  the  interval  between  the  close  of  the  sittings 
after  any  term  and  the  commencement  of  the  sittings  before  or 
at  the  beginning  of  the  next  ensuing  term,  applications  for 
special  orders  may  be  made  to  any  judge  of  the  Court  in  the 
same  manner  as  if  these  Orders  had  not  been  made;  but  that 
the  Orders  which  shall  be  made  in  any  such  interval  by  the 
Lord  Chancellor,  or  by  the  Master  of  the  Rolls,  or  by  the  Vice 
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Chancellor,  shall,  if  not  made  by  the  judge  to  whom  the  appli- 
cation, if  made  during  the  ordinary  sittings  of  the  Court,  would 
have  been  made  pursuant  to  the  directions  contained  in  these 
Orders  be  marked  as  having  been  made  for  such  judge,  and 
shall  in  the  future  proceedings  of  the  cause  be  deemed  to  be  the 
Order  of  such  judge  in  all  respects  save  this, — that  no  Order  so 
made  by  one  judge  for  another  under  the  circumstances  afore- 
said shall  be  reheard  for  the  purpose  of  being  discharged  or 
varied  otherwise  than  by  the  Lord  Chancellor. 

16. — ^That,  from  and  after  the  said  20th  day  of  May  instant, 
all  matters  which  under  and  by  virtue  of  any  Act  of  Parliament 
or  otherwise  the  Court  hath  jurisdiction  to  hear  and  determine 
ip  a  summary  way,  and  which  shall  be  in  the  first  instance 
brought  under  the  consideration  of  the  Court  upon  a  petition 
presented  to  the  Lord  Chancellor,  shall  in  any  subsequent 
stage  of  the  proceedings  respecting  the  same  matters  be  heard 
and  determined  by  the  Lord  Chancellor  or  Vice  Chancellor; 
and  that  no  petition  respecting  the  same  matters  in  any  sub- 
sequent stage  of  the  proceedings  relating  thereto,  shall,  without 
special  Order  of  the  Lord  Chancellor,  be  set  down  to  be  heard 
.before  the  Master  of  the  Rolls ;  and  that  all  such  matters  as 
aforesaid  which  shall  be  in  the  hrst  instance  brought  under  the 
consideration  of  the  Court  upon  a  petition  to  the  Master  of 
the  Rolls,  shall,  in  any  subsequent  stage  of  the  proceedings 
respecting  the  same  matters,  be  heard  and  determmed  by  the 
Aiaster  of  the  Rolls ;  and  that  no  petition  respecting  the  same 
matters  in  any  subsequent  stage  of  the  proceedings  relating 
thereto  shall  otherwise  than  for  the  purpose  of  rehearing  an 
Order  of  the  Master  of  the  Rolls,  be  set  down  to  be  heard 
before  the  Lord  Chancellor. 

cottenham,  c. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V,  C. 


102  APPBNDIX. 


Lord*  Cottenham's  Order  of  March,  1839. 

It  is  hereby  declared  and  directed  by  the  Lord  High  Chan- 
cellor, with  the  concurrence  6f  the  Master  of  the  Rolls,  and 
he  Vice-Chancellor,  that,  in  all  cases  where  a  receiver  of  a 
landed  estate  is  appointed,  with  a  direction  that  such  receiver 
shall  manage,  as  well  as  set  and  let,  with  the  appt^bation  t)f 
the  master,  and  such  receiver  shall,  under  the  provision  of  the 
Act  for  the  Commutation  of  Tithes  in  England  and  Wales, 
(6&7  W.IV.c.  71,  s.  13),  be  deemed,  for  the  purposes  of  thfe 
said  act,  an  owner  of  such  tithes  and  lands  as  therein  me^ 
tioned,  jointly  with  any  other  person,  the  Master  shall,  wi4- 
out  special  order,  receive  an^r  proposal  regarding  the  execution 
of  the  said  act,  as  to  such  titnes  and  lands,  and  shall  make 
his  report  thereon;  which  report  shall  be  submitted  to  the 
court  for  confirmation,  in  the  same  manner  as  is  now  dose 
with  respect  to  reports  made  under  the  sixty-fourth  of  the 
general  orders,  dated  the  3rd  day  of  Aptril,  1828,  and  uDtS 
such  report  be  confirmed,  it  shaU  not  give  any  authority  to 
the  receiver, 

cottenham,  c. 

Langdalej  M.  R. 

Lancelot  Sh  a  dwell,  V.  C. 


103 


OENEBAL  ORDERS  OF  9tH  MAY,  1839. 

The  Right  Honourable  Charles  Christopher  Lord 
CoTTENHAM,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  adyice  and  assistance  of  the  Right 
Honourable  Henry  Lord  Langdale,  Master  of  the 
Rolls,  and  the  Right  Honourable  Sir  Lancelot 
SHADWELLyVice^hancellorof  England,  doth  hereby 
order  and  direct  in  manner  following;  that  is 
to  say, 

1. — That  in  all  cases  in  which  it  shall  be  alleged  that  the 
{Plaintiff  is  prosecuting  the  defendant,  in  this  court,  and  also 
(n  some  other  court  for  the  same  matter,  the  defendant  in  eight 
^ays  after  filing  his  answer,  or  further  answer  to  the  plaintiff's 
bill,  shall  be  entitled,  as  of  course,  on  motion  or  petition,  to 
the  usual  order  for  the  plaintiff  to  make  his  election  in  which 
<^ourt  he  will  proceed,  with  the  usual  directions  in  that  behalf, 
Unless  the  plaintiff  shall,  before  the  expiration  of  the  same 
^Ight  days,  have  delivered  exceptions  to  the  defendant's 
Answer,  or  have  referred  his  further  answer  on  former  excep- 
^ons.  And  in  case  the  plaintiff  shall  have  delivered  such 
Exceptions,  or  referred  the  defendant's  further  answer  within 
Such  time,  the  defendant  shall  be  at  liberty,  by  notice  in 
'Writing  to  be  served  on  the  plaintiff's  clerk  in  court,  to  require 
^he  plaintiff  to  procure  the  master's  report  on  such  exceptions, 
^^tbin  four  days  from  the  service  of  such  notice.    And  if  the 

Slaintiff,  being  so  served  with  such  notice,  shall  not  procure 
le  master's  report  in  four  days  accordingly,  or  if  the  excep- 
tions shall  not  be  allowed,  the  defendant  shall  then  be  en- 
titled, as  of  course,  on  motion  or  petition,  to  the  usual  order 
for  the  plaintiff  to  elect  in  which  court  he  will  proceed,  wit^ 
the  usual  directions.  But  in  either  of  such  cases  the  plaintiff 
shall  be  at  liberty  to  move  that  such  order  may  be  discharged 
on  the  merits  confessed  in  the  answer. 

2.— That  the  plaintiff  in  any  injunction  cause  having  ob- 
tained the  common  injunction  to  stay  proceedings  at  law,  may 
(either  before  or  after  the  answer  of  the  defendant  shall  be 
put  in,  and  whether  such  injunction  shall  or  shall  not  have 
oeen  continued  to  the  hearing  of  the  cause),  obtain  an  order, 
as  of  course,  for  leave  to  amend  the  bill  without  prejudice  to 
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the  injunction,  but  that  such  order  shall  contain  an  under' 
taking  by  the  plaintiff  to  amend  the  bill  within  one  week  after 
the  date  of  the  order,  and  in  default  thereof  the  order  shall 
become  void.     And  that  in  case  the  bill  shall  be  amended 

pursuant  to  such  order,  the  defendant  shall  thereupon,  and 

although  he  may  not  have  put  in  his  answer  to  the  bill  or  thca^ 

amendments  thereof,  be  at  liberty  to  move  the  court  on  notice^^. 
to  dissolve  the  injunction,  on  the  ground  that  the  bill,   a^^^ 
amended,  does  not,  even  if  the  amendments  be  true,  entitl^^^ 
the  plaintiff  thereto. 
.   3. — That  in  case  an  injunction  to  stay  proceedings  at  ^"-^ 

shall  be  prayed  for  by  the  bill,  and  shall  either  not  be  oh 

tained,  or  having  been  obtained,  shall  have  been  dissnlvPi =1 

upon  the  merits  stated  in  the  answer,  and  the  plaintiff  shaL     1 

afterwards  amend  his  bill,  and  the  defendant  shall  not  plead 
answer,  or  demur  to  the  amended  bill  within  eight  days  afte 
appearance,  the  plaintiff  shall  be  entitled  to  move  for  an  in 
junction,  upon  affidavit  of  the  truth  of  the  amendments. 

4. — ^That  foreclosure  causes  when  ready  for  hearing,  may  I 
ordered  to  be  advanced  for  hearing,  under  the  same  circun 
stances,  and  subject  to  the  same  rules  as  other  causes  may  L_-M  be 
qrdered  to  be  so  advanced. 

5. — ^That  in  all  cases  in  which  it  shall  appear  that  certa~.«^3dB 
preliminary  accounts  and  enquiries  must  be  taken'  and  mac3»  .Mde 
before  the  rights  and  interests  of  the  parties  to  the  cause  c?^  ^san 
be  ascertained,  or  the  questions  therein  arising  can  be  dete^^.=:er- 
mined,  the  plaintiff  shall  be  at  liberty,  at  any  time  after  tf  j^^'the 
defendants  shall  have  appeared  to  the  bill,  to  move  the  coikz.^  uft 
on  notice,  that  such  inquiries  and  accounts  shall  be  made  ai^E:  .«nd 
taken,  and  that  an  order  referring  it  to  the  master  to  mar.^0B^ke 
such  inquiries,  and  take  such  accounts,  shall  thereupon  "  be 

made,  without  prejudice  to  any  question  in  the  cause,  ii       J  it 
shall  appear  to  the  court,  that  the  same  will  be  beneficial  to 

such  (if  any)  parties  to  the  cause  as  may  not  be  competent        -=  to 
consent  thereto,  and  that  the  same  is  consented  to  by  such  (if 

any)  of  the  defendants  as  being  competent  to  consent  have  l       ^ot 
put  in  their  answer  to  the  bill,  and  that  the  same  is  consent=:^ed 
to  by,  or  is  proper  to  be  made  upon,  the  statements  contain^K.  ec/ 
in  the  answers  of  such  (if  any)  of  the  defendants  as  ha^B-^e 
answered  the  bill. 

6. — That  whenever  any  order  of  course  obtained  from  ^^e 
Master  of  the  Rolls  in  any  cause  marked  for  or  set  down      to 
be  heard  before  the  Lord  Chalicellor  pursuant  to  the  gene«^/ 
order  of  the  5th  day  of  May,  1837,  shall  be  alleged  to  have 
been  irregularly  obtained,  any  application  to  discharge  tt%e 
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ttme  for  irregularity,  shall  in  the  first  instance  be  made  to  the 
^^ter  of  the  Rolls,  and  such  cause  and  all  other  applications 
to  be  made  therein,  shall  nevertheless  continue  subject  to  all 
^  regulations  of  the  said  general  order  as  if  this  order  had 
not  been  made. 

cottenham,  c. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  C< 
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llie  Right  Honourable  Charles  Christopher,  Lord 
Gotten  HAM,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Right 
Honourable  Henry,  Lord  Langdale,  Master  of  the 
Rolls,  and  the  Right  Honourable  Sir  Lancelot 
Shadwell,  Vice  Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following ;  that  is  to  say, 

1.— Thai  eveiy  person  to  whom  in  any  cause  or  matter 

fending  in  this  Court,  any  sum  of  money  or  any  costs  have 
en  ordered  to  be  paid,  shall  after  the  lapse  of  one  month 
Crooa  the  time  when  such  Order  for  payment  was  duly  passed 
^nd  entered  be  entitled  by  his  clerk  in  Court  to  sue  out  one 
^r  more  writ  or  writs  of  fieri  facias  or  writ  or  writs  of  elegit  of 
%he  form  hereinafter  stated,  or  as  near  thereto  as  the  circum- 
stances of  the  case  may  require. 

2. — ^That  upon  every  such  Order  hereafter  to  be  entered, 
the  entering  Clerk  of  this  Court  in  whose  division  the  same 
may  be,  shall,  at  the  request  of  the  party  leaving  the  same, 
mark  the  day  of  the  month  and  year  on  which  the  same  shall 
"he  so  left  for  entry,  and  no  writ  of  fieri  facias  or  elegit  shall  be 
sued  out  upon  any  such  order,  unless  the  date  of  such  entry 
shall  be  so  marked  thereon  as  aforesaid. 

3* — That  such  writs  when  sealed  shall  be  delivered  to  the 
sheriff  or  other  officer  to  whom  the  execution  of  the  like  writs 
issuing  out.  of  the  superior  Courts  of  Common  Law  belongs, 
aud  shall  be  executed  by  such  sheriff  or  other  officer  as  nearly 
as  may  be  in  the  same  manner  in  which  he  doth  or  ought  to 
execute  such  like  writs,  and  such  writs  when  returned  by  such 
sheriff  or  other  officer,  shall  be  delivered  to  the  clerks  in  Court, 
f  5 
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by  whom  respectively  they  were  sued  out,  or  be  left  at  their 
respective  seats,  and  shall  thereupon  be  filed  as  of  record 
in  the  office  of  the  six  clerks  of  this  Court  And  that  for  the 
execution  of  such  writs,  such  sheriff  or  other  officer  shall  pot 
take  or  be  allowed  any  fees  other  than  such  as  are  or  shall  he 
from  time  to  time  allowed  by  lawful  authority  for  the  execu- 
tion of  the  like  writs  issuing  out  of  the  superior  Courts  of 
Common  Law. 

4. — ^That  if  it  shall  appear  upon  the  return  of  any  such  writ 
of  fieri  facias  as  aforesaid,  that  the  sheriff  or  other  officer  hath 
by  virtue  of  such  writ  seized  but  not  sold  any  goods  of  tbe 
person  ordered  to  pay  such  sum  of  money  or  costs  as  afore- 
said, the  person  to  whom  such  sum  of  ihoney  or  costs  is 
payable  shall  immediately  after  such  writ  with  such  return 
shall  be  filed  as  of  record,  be  at  liberty  by  his  clerk  in  Court 
to  sue  out  a  writ  of  venditioni  exponas  in  the  form  hereinafter 
stated,  or  as  near  thereto  as  the  circumstances  of  the  ciase  may 
require. 

5. — That  on  every  such  writ  of  fieri  facias  and  elegit  so  to  he 
issued  as  aforesaid  there  shall  be  endorsed  the  words,  "By 
the  Court,''  and  also  thereunder  tbe  calling  and  place  of 
residence  of  the  party  against  whom  such  writ  shall  be  issued, 
and  also  the  name  and  residence  or  place  of  business  of  the 
solicitor  at  whose  instance  the  same  shall  be  issued,  and  the 
name  of  the  clerk  in  Court  issuing  the  same,  and ^at  every 
such  writ  be  also  endorsed  for  the  sum  to  be  levied  according 
to  the  fojrm  used  upon  like  writs  issuing  out  of  the  superior 
Courts  of  Common  Law.  ' 

6. — ^That  for  every  such  writ  of  fieri  facias  or  venditioni 
exponas  so  to  be  issued  as  aforesaid,  there  shall  be  allowed  to 
the  clerk  in  Court  issuing  the  same  the  sum  of  eighteen  shil^ 
lings  and  seven  pence,  atid  for  every  such  writ  of  elegit  the 
sum  of  one  pound  ten  shillings,  and  that  there  be  allowed  to 
the  solicitor  at  whose  instailce  any  such  writ  of  fieri  facias, 
elegit,  or  venditioni  exponas,  shall  be  issued,  the  sum  of  six 
shillings  and  eight  pence  for.  instructions  for  the  said  writ,  and 
that  there  be  also  allowed  to  such  solicitor  the  further  sum  of 
six  shillings  and  eight  pence  for  attending  to  procure  a  warrant, 
and  for  attending  to  instruct  the  officer  -charged  with  tbe  exe- 
cution of  such  writ 

[Here  follow  forms  of  writs  of  JleH  facias,  elegit ,  and  vendi 
iioni  exponas,  as  previously  given  in  the  Appendix  of  Forms.] 


107 


GBNSRAL  ORDER^  SD  APRIL,  1841. 

It  is  ordered^  that  in  all  cases  where  any  Stocks  or  Funds 

are  or  shall  be  standing  in  the  name  of  the  Accountant  General 

of  the  Court,  to  the  general  credit  of  any  cause,  or  to  the 

account  of  any  class  or  classes  of  persons,  and  an  order  shall 

be  made  to  prevent  the  transfer  or  payment  of  such  Stocks  or 

Foods  or  any  part  thereof  without  notice  to  the  assignee  of 

any  person  or  persons  entitled  in  expectancy  or  otherwise  to 

any  share  or  portion  of  such  Stocks  or  Funds,  the  person  or 

persons  by  whom  any  such  order  shall  be  obtained,  or  the 

ihares  of  such  Stocks  or  Funds  affected  by  such  order,  shall  at 

the  discretion  of  the  Court  be  liable  to  pay  ajiy  costs,  charges, 

Vkd  expenses  whicfi,  by  reason  of  any  such  order  having  been 

obtained^  shall  be  occasioned  to  any  party  to  the  cause,  or  any 

penon  interested  in  any  such  Stocks  or  Funds.    And  hence-' 

A>rward  any  person  presenting  a  petition  for  any  such  order 

as  aforesaid,  shall  not  be  required  to  serve  such  petition  upon 

the  parties  to  the  cause,  or  upon  the  persons  interested  in  parts 

of  the  Stocks  or  Funds  not  sought  to  be  affected  by  any  such 

order. 

CoTTEKHAlff,  C. 
LANCnALE,  M.R. 

Lancelot  Shadw£LL,  V.C. 


XiORD  CoTTENHAM*s  Orders  for  the  Regulation  of  the 
Piactice  and  Proceedings  of  the  Court  of  Chancery, 
26th  August,  1841. 

The  Right  Honourable  Charles  Christopher  Lord 
CoTrEKHAM,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Right 
Honourable  Hbkrt  Lord  La  no  dale,  Master  of  the 
Rolls,  doth  hereby,  in  pursuance  of  an  Act  of  Par* 
liament,  passed  in  the  fourth  year  of  the  reign  of  her 
present  Majesty,  intituled  ''  An  Act  for  fecilitating 
the  Administration  of  Justice  iq  the  Court  of  Chan- 
cery,'' and  of  an  Act  passed  in  the  fourth  and  fifth 
years  of  the  reign  of  her  present  Majesty,  intituled 
^An  Act  to  amend  an  Act  of  the  Fourth  Year  of 
Her  present  Majesty,  intituled  *  An  Act  for  facilita- 
ting the  Administration  of  Justice  in  die  Court  of 
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Chancery/  "  order  and  direct  in  manner  following ; 
that  is  to  say — 

1. — That  there  shall  forthwith  be  prepared  a  proper  Alpha- 
betical Book  for  the  purposes  after  mentioned,  and  that  such 
book  shall  be  called  the  Solicitor's  Book,  and  shall  be  publicly 
kept  at  the  office  of  the  Six  Clerks,  to  be  there  inspected  with- 
out fee  or  reward. 

2. — ^That  every  Solicitor,  before  he  practise  in  this  Court, 
in  his  own  name  solely,  and  not  by  an  Agent,  whose  name 
shall  be  duly  entered  as  after  mentioned,  and  every  Solicitor, 
before  he  practise  as  such  Agent,  shall  cause  to  be  entered  in 
the  Solicitors*  Book,  in  alphabetical  order,  his  name  and  place  of 
business,  or  some  other  proper  place  in  London,  Westminster, 
or  the  Borough  of  Southwark,  or  within  two  miles  of  Lincoln's 
Inn  Hall,  where  he  may  be  served  with  writs,  notices,  orders^ 
warrants,  rules, jand  other  documents,  proceedings,  and  written 
communications  in  causes  and  paatters  depending  in  this  Court; 
and  as  often  as  any  such  Solicitor  shall  change  his  place  of 
business  or  the  place  where  he  may  be  served  as  aforesaid,  he 
shall  cause  a  like  entry  thereof  to  be  made  in  the  Solicitors* 
Book,  and  that  the  above  mentioned  entries  shall  be  made  in 
such  book  by  the  Six  Clerks,  who  shall  be  entitled  to  a  fee  of 
one  shilling  for  every  such  entry ;  and  that  the  fund  arising 
from  such  payment  shall  be  applied,  in  the  first  instance,  in 
paying  the  expenses  of  providing  and  keeping  such  book. 

3. — ^That  all  writs,  notices,  orders,  warrants,  rules,  and 
other  documents,  proceedings,  and  written  communications, 
which  do  not  require  personal  service  upon  the  party  to  be 
affected  thereby,  shall  be  deemed  sufficiently  served  if  such 
document,  or^a  copy  thereof,  as  the  case  may  be,  shall  be  left 
at  the  place  lastly  entered  in  the  Solicitors'  Book  by  the  Soli- 
citor or  such  party ;  and  if  any  Solicitor  shall  neglect  to  cause 
3uch  entry  to  be  made  in  the  Solicitors*  Book,  as  is  required 
by  the  Second  Order,  then  the  fixing  up  a  copy  of  any  such 
writ,  notice,  order,  warrant,  rule,  or  other  document,  proceed- 
ing, or  written  communication  for  such  Solicitor  in  the  said 
3ix  Clerks'  office,  shall  be  deemed  a  sufficient  service  on  him, 
unless  the  Court  shall,  under  special  circumstances,  think  fit 
to  direct  otherwise. 

4, — That  if  any  Solicitor  shall  give  his  consent  in  writing 
that  the  service  of  all  or  any  writs,  notices,  orders,  vearrants, 
rules,  or  other  documents  may  be  made  upon  him  through 
the  Post  Office  or  otherwise,  such  service  shall  be  deemed 
sufficient  if  made  in  such  manner  as  such  Solicitor  shall  have  so 
agreed  to  accept ;  but  it  shall  be  ^competent  for  any  Solicitor 
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giving  such  consent,  at  any  time  to  revoke  the  same  by  notice 
in  writing. 

5. — ^That  no  person  shall  be  allowed  to  appear  or  act, 
either  in  person,  by  solicitor  or  counsel,  or  to  take  any  pro-* 
ceedings  whatever  in  this  Court,  either  as  plaintiff,  defendant, 
petitioner,  respondent,  party  intervening,  or  otherwise,  until 
an  entry  of  the  name  of  his  solicitor  and  his  solicitor's  agent^ 
if  there  be  one,  or  if  he  act  in  person,  his  own  name  and  ad-> 
dress  for  service  shall  have  been  made  in  the  Solicitors'  Book 
at  the  oflSce  of  the  Six  Clerks ;  but  if  such  address  of  any  per- 
son 80  acting  in  person,  shall  not  be  within  London,  West- 
minster, or  the  Borough  of  Southwark,  or  within  two  miles  of 
Lincoln's  Inn  Hall,  then  all  services  upon  such  person  not  re- 
quiring to  be  made  personally,  shall  be  deemed  sufficient  if  a 
copy  of  the  writ,  notice,  order,  warrant,  rule,  or  other  docu- 
ment to  be  served,  be  transmitted  to  him  through  her  Majes-^ 
ty's  Post 'Office,,  to  such  address  as  aforesaid. 

6. — That  no  writ  of  attachjnent  with  proclamations,  nor 
any  writ  of  rebellion,  be  hereafter  issued  for  the  purpose  of 
compelling  obedience  to  any  process,  order,  or  decree  of  the 
Court. 

7. — That  no  order  shall  hereafter  be  made  for  a  messenger, 
or  for  the  Serjeant-at-Arms,  to  take  the  body  of  the  defendant 
for  the  purpose  of  compelling  him  to  appear  to  the  Bill. 

8. — ^That  if  the  defendant,  being  duly  served  with  a  sub- 
poena to  appear  to  and  answer  the  bill,  shall  refuse  or  neglect 
to  appear  tnereto,  the  plaintiff  shall,  after  the  expiration  of 
eight  days  from  such  service,  be  at  liberty  to  apply  to  the 
Court  for  leave  to  enter  an  appearance  for  the  defendants 
And  the  Court,  being  satisfied  that  the  subpoena  has  been 
duly  served,  and  that  no  appearance  has  been  entered 
by  the  defendant,  may  give  such  leave  accordingly;  and 
that  thereupon  the  plaintiff  may  cause  an  appearance  to 
be  entered  lor  the  defendant.  And  thereupon  such  further 
proceedings  may  be  had  in  the  cause  as  if  the  defendant  had 
actually  appeared. 

9. — ^That  upon  the  Sheriff's  return,  non  est  inventus,  to  an 
attachment  issued  against  the  defendant  for  not  answering  the 
bill,  and  upon  affidavit  made  that  due  diligence  was  used  to 
ascertain  where  such  defendant  was  at  the  time  of  issuing 
such  writ,  and  in  endeavouring  to  apprehend  such  defendant 
under  the  same ;  and  that  the  person  suing  forth  such  writ 
yerily  believed,  at  the  time  of  suing  forth  the  same,  that  such 
defendant  was  in  the  county  into  which  such  writ  was  issued, 
the  plaintiff  shall  be  entitled  to  a  writ  of  sequestration  in  tho 
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same  manner  that  he  is  now  entitled  to  such  writ,  upon  the 
like  return  made  by  the  Sergeant-at-Arms. 

10. — ^That  no  writ  of  execution,  nor  any  writ  of  attachment 
shall  hereafter  be  issued  for  the  purpose  of  requiring  or  com-^ 
pelling  obedience  to  any  order  or  decree  of  the  High  Court  oT 
Chancery ;  but  that  the  party  required  by  any  such  order  ta 
4o  any  act,  shall,  upon  being  duly  served  with  such  order,  be 
held  bound  to  do  such  act  in  obedience  to  the  order. 

11. — ^That  if  any  party  who  is  by  an  order  or  decree  ordered 
to  pav  monejr,  or  ao  any  other  act  in  a  limited  time,  shall, 
after  due  service  of  such  order,  refuse  or  neglect  to  obey  the 
same  according  to  the  exigency  thereof,  the  party  duly  prose- 
cuting such  order  shall,  at  ^e  expiration  ot  the  time  limited 
for  the  performance  thereof,  be  entitled  to  an  order  for  a  Ser- 
geant-at-Arms, and  such  other  process  as  he  hath  hitherto  been 
entitled  to  upon  a  return,  non  est  inventus^  by  the  commis- 
sioners named  in  a  commission  of  rebellion  issued  for  non- 
performance of  a  decree  or  order. 

1 2. — ^That  every  order  or  decree  requiring  any  party  to  do 
an  act  thereby  ordered,  shall  state  the  time  after  service  of  the 
decree  or  order  within  which  the  act  is  to  be  done ;  and  that 
upon  the  copy  of  the  order,  which  shall  be  served  upon  the 
party  required  to  obey  the  same,  there  shall  be  endorsed  a 
memorandum,  in  the  words,  or  to  the  effect  following :  viz. 
— "  If  you,  the  within  named  A.  B.,  neglect  to  perform  this 
order  by  the  time  therein  limited,  you  will  be  liable  to  be 
arrested  by  the  Sergeant-at-Arms  attending  the  High  Court  of 
Chancery ;  and  also  be  liable  to  have  your  estate  sequestered 
for  the  purpose  of  compelling  you  to  obey  the  same  order.'' 

1 3. — ^That  upon  due  .service  of  'a  decree  or  order  for  de- 
livery of  possession,  and  upon  proof  made  of  demand  and 
refusal  to  obey  such  order,  the  party  prosecuting  the  same 
shall  be  entitled  to  an  order  for  a  writ  ot  Assistance. 

14. — ^That  the  memorandum  at  the  foot  of  the  subpoena  to 
appear  and  answer,  shall  hereafter  be  in  the  form  following; 
that  is  to  say, — **  Appearances  are  to  be  entered  at  the  Six 
Clerks'  Office  in  Cnancery  Lane,  London,  and  if  you  do  not 
cause  your  appearance  to  be  entered  within  the  time  limited 
by  the  above  writ,  the  plaintiff  will  be  at  liberty  to  enter  an 
appearance  for  you ;  and  you  will  be  subject  to  an  attach- 
ment and  the  other  consequences  of  not  answering  the  plain- 
tiff's Bill,  if  you  do  not  put  in  your  answer  thereto  within  the 
time  limited  by  the  general  orders  of  the  Court  for  that 
purpose." 

15. — ^That  every  person  not  being  a  party  in  any  cause; 


ORDERS  OF  26th  AUGUST,  1841.       HI 

who  has  obtained  an  order,  or  in  whose  favour  an  order  shall 
have  been  made,  shall  be  entitled  to  enforce  obedience  to  such 
order  by  the  same  process  as  if  he  were  a  party  to  the  cause; 
and  every  person,  not  being  a  party  in  any  cause  against 
whom  obedience  to  any  order  of  the  Court  may  be  enforced, 
shall  be  liable  to  the  same  process  for  enforcing  obedience  to 
soch  order  as  if  he  were  a  party  to  the  cause. 

16. — ^That  a  defendant  shall  not  be  bound  to  answer  any 
statement  or  charge  in  the  Bill,  unless  specially  and  particu- 
larly interrogated  thereto ;  imd  a  defendant  shall  not  be  bound 
to  answer  any  interrogatory  in  the  Bill,  except  those  interroga- 
tories which  such  defendant  is  required  to  answer ;  and  where 
a  defendant  shall  answer  any  statement,  or  charge  in  the  Bill, 
to  which  he  is  not  interrogated,  only  by  stating  his  ignorance 
of  the  matter  so  stated  or  charged,  such  answer  shall  be 
deemed  impertinent. 

17. — That  the  interrogatories  contained  in  the  interrogating 
part  of  the  Bill,  shall  be  divided  as  conveniently  as  may  be 
from  each  other,  and  numbered  consecutively  1,  2,  3,  &c^ 
and  the  interrogatories  which  each  defendant  is  required  to 
answer,  shall  be  specified  in  a  note  at  the  foot  of  the  Bill,  in 
the  form  or  to  the  effect  following;  that  is  to  say, — ^''The 
defendant  {A,  B,)  is  required  to  answer  the  interrogatories 
mkmbered  respectively  1,  2,  3,"  &c.,  and  the  office  copy  of 
the  Bill  taken  by  each  defendant  shall  not  contain  any  interro- 
gatories except  those  which  such  defendant  is  so  required  to 
answer,  unless  such  defendant  shall  require  to  be  furnished 
#itb  a  copy  of  the  whole  Bill. 

18. — ^That  the  note  at  the  foot  of  the  Bill,  specifying  the 
interrogatories  which  each  defendant  is  required  to  answer, 
ikall  be  considered  and  treated  as  part  of  the  Bill,  and  the 
addition  of  any  such  note  to  the  Bill,  or  any  alteration  in  or 
addition  to  such  note  after  the  Bill  is  filed,  shall  be  considered 
and  treated  as  an  amendment  of  the  Bill. 

19. — ^That  instead  of  the  words  of  the  Bill  now  in  use  pre- 
ceding the  interrogating  part  thereof,  and  beginning  with  the 
words  '*To  the  end  therefore,''  there  shall  hereafter  be  used 
words  in  the  form  or  to  the  effect  following:  ^' To  the  end, 
therefore — That  the  said  defendants  may,  if  they  can  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may, 
upon  their  several  and  respective  corporal  oaths,  and  accord-^ 
ing  to  the  best  and  utmost  of  their  several  and  respective 
knowledge  remembrance,  information  and  belief,  full,  true, 
direct  and  perfect  answer  make  to  such  of  the  several  interro* 
gatories  hereinafter  numbered  and  set  forth  as  by  the  note 
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hereunder  written,  tbey  are  respectively  required  to  answer; 
that  is  to  say* — ** 

1.  Whether,  &c 

2.  Whether,  &c. 

20. — ^That  a  defendant  in  a  country  cause  shall  be  allowed 
no  further  time  for  pleading,  answering,  or  demurring  to  any 
original  or  supplemental  Bill,  or  Bill  of  Revivor,  or  to  any 
amended  Bill,  tnan  is  now  allowed  to  a  defendant  in  a  town 
cause. 

21. — ^That  after  the  expiration  of  the  time  allowed  to  a  de^ 
fendant  to  plead,  answer,  or  demur  (not  demurring  alone)  to 
an  original  Bill,  if  the  defendant  shall  have  filed  no  plea, 
answer,  or  demurrer,  the  plaintiff  shall  be  at  liberty  to  file  a 
note  at  the  Six  Clerks'  Office  to  the  following  effect : — ^  The 
plaintiff  intends  to  proceed  with  his  cause  as  if  the  defendant 
nad  filed  an  answer,  traversing  the  case  made  by  the  Bill,  and 
the  plaintiff  had  replied  to  such  answer,  and  served  a  subpcena 
to  rejoin.''  And  that  a  copy  of  such  note  shall  be  served  on 
such  defendant  in  the  same  manner  as  a  subpcena  to  rejoin  is 
now  served,  and  such  note  when  filed  (a  copy  thereof  being 
so  served),  shall  have  the  same  effect  as  if  the  defendant  had 
filed  an  answer,  traversing  the  whole  of  the  Bill,  and  the  plain- 
tiff had  filed  a  replication  to  such  answer,  and  served  a  sub- 
pcena to  rejoin.  And  after  such  note  shall  have  been  so  filed, 
and  a  copy  served  as  aforesaid,  the  defendant  shall  not  be  at 
liberty  to  plead,  answer,  or  demur  to  the  Bill  without  the  spe- 
cial leave  of  the  Court. 

22. — That  a  plaintiff  shall  not  be  at  liberty  to  file  a  note 
under  the  Twenty-first  Order,  until  he  has  obtained  an  order 
of  the  Court  for  that  purpose,  which  order  shall  be  applied 
for  upon  motion,  without  notice,  and  shall  not  be  made  unless 
the  Court  shall  be  satisfied  that  the  defendant  has  been  served 
with  a  subpcena  to  appear  and  answer  the  Bill ;  and  that  the 
time  allowed  to  the  defendant  to  plead,  answer,  or  demur, 
not  demurring  alone,  has  expired. 

23. — That  where  no  account,  payment,  conveyance,  or 
other  direct  relief  is  sought  against  a  party  to  a  suit,  it  shall 
not  be  necessary  for  the  plaintiff  to  require  such  party,  not 
being  an  infant,  to  appear  to  and  answer  the  Bill.  But  the 
plaintiff  shall  be  at  liberty  to  serve  such  party,  not  being  an 
infant,  with  a  copy  of  the  Bill,  whether  the  same  be  an  ori- 
ginal, or  amendea,  or  supplemental  Bill,  omitting  the  interro- 
gating part  thereof:  and  such  Bill,  as  against  such  party,  shall 
not  pray  a  subpcena  to  appear  and  answer,  but  shall  pray  that 
such  party,  upon  being  served  with  a  copy  of  the  Bill^  may 
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be  bound  by  all  tbe  proceedings  in  the  cause.  But  this  order 
is  not  to  prevent  the  plaintiff  from  requiring  a  party  against 
whom  no  account,  payment,  conveyance,  or'  other  direct  re- 
lief is  sought,  to  appear  to  and  answer  the  Bill,  or  from  pro* 
secuting  the  suit  against  siich  party  in  the  ordinary  way,  if  he 
shall  tbink  fit. 

24. — ^That  where  a  plaintiff  shall  serve  a  defendant  with  a 
copy  of  the  Bill  under  the  Twenty-third  Order,  he  shall  cause 
a  memorandum  of  such  service,  and  of  the  time  when  such 
service  was  made,  to  be  entered  in  the  Six  Clerks'  Office, 
first  obtaining  an  Order  of  the  Court  for  leave  to  make  such 
entry,  which  order  shall  be  obtained  upon  motion  without 
notice,  upon  the  Court  being  satisfied  of  a  copy  of  the  Bill 
having  been  so  served,  and  of  the  time  when  the  service  was 
made. 

25. — ^That  where  a  defendant  shall  have  been  served  with  a 
copy  of  the  Bill,  under  the  Twenty-third  Order,  and  a  memo- 
randum of  such  service  shall  have  been  duly  entered,  and  such 
defendant  shall  not  within  the  time  limited  by  tbe  practice  of 
the  Court  for  that  purpose,  enter  an  appearance  in  common 
form,  or  a  special  appearance  under  the  Twenty-seventh 
Order,  the  plaintiff  shall  be  at  liberty  to  proceed  in  the  cause, 
as  if  the  party  served  with  a  copy  of  the  Bill  were  not  a  party 
thereto,  and  the  party  so  served  shall  be  bound  by  all  the 
proceedings  in  the  cause,  in  the  same  manner  as  if  he  had 
appeared  to  and  answered  the  Bill. 

26. — That  where  a  party  shall  be  served  with  a  copy  of  the 
Bill  under  the  Twenty-third  Order,  such  party,  if  be  desires 
the  suit  to  be  prosecuted  against  himself  in  the  ordinary  way, 
shall  be  entitled  to  have  it  so  prosecuted ;  and  in  that  case  he 
shall  enter  an  appearance  in  the  common  form,  and  the  suit 
shall  then  be  prosecuted  against  him  in  the  ordinary  way. 
But  the  costs  occasioned  thereby  shall  be  paid  by  the  party 
so  appearing,  unless  the  Court  shall  otherwise  direct. 

27. — ^That  where  a  party  shall  be  served  with  a  copy  of  the 
Bill  under  the  Twenty-third  Order,  and  shall  desire  to  be 
served  with  a  notice  of  the  proceedings  in  the  cause,  but  not 
otherwise  to  have  the  same  prosecuted  against  himself,  he 
shall  be  at  liberty  to  enter  a  special  appearance  under  the  fol- 
lowing form ;  (that  is  to  say,)  "  A.  B.  appears  to  the  Bill  for 
the  purpose  of  being  served  with  notice  of  all  proceedings 
therein."  And  thereupon,  the  party  entering  such  appearance 
shall  be  entitled  to  be  served  with  notice  of  all  proceedings  in 
the  cause,  and  to  appear  thereon.    But  the  costs  occasioned 
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thereby  shall  be  paid  by  the  party  entering  such  appearancej 
unless  the  Court  shall  otherwise  direct. 

28. — ^That  a  party  shall  not  be  at  liberty  to  enter  such  spe- 
cial appearance  under  the  Twenty-seventh  Order,  after  the 
time  limited  by  the  practice  of  the  Court  for  appearing  to  i 
Bill  in  the  ordinary  course,  without  first  obtaining  an  Order 
of  tlie  Court  for  that  purpose;  such  order  to  be  obtained  on 
notice  to  the  plaintiff,  and  the  party  so  entering  such  special 
appearance,  shall  be  bound  by  all  the  proceedings  in  the 
cause,  prior  to  such  special  appearance  being  so  entered. 

29. — ^That  where  no  account,  payment,  conveyance  or  other 
relief  is  sought  against  a  party,  out  the  plaintiff  shall  require 
such  party  to  appear  to  and  answer  the  Bill,  the  costs  occa- 
sionea  by  the  plaintiff  having  required  siich  party  so  to  appear 
and  answer  the  Bill,  and  the  costs  of  all  proceedings  conse- 
quential thereon,  shall  be  paid  by  the '  plaintiff,  unless  the 
Court  shall  otherwise  direct. 

30. — That  in  all  suits  concerning  real  estate  which  is  vested 
in  trustees  by  devise,  and  such  trustees  are  competent  to  sell 
and  give  discharges  for  the  proceeds  of  the  sale,  and  for  the 
rents  and  profits  of  the  estate,  such  trustees  shall  represent  the 
persons  beneficially  interested  in  the  estate  or  the  proceedSi 
or  the  rents  and  profits,  in  the  same  manner,  and  to  the  saine 
extent,  as  the  executors  or  administrators  in  suits  concerning 
personal  estate  represent  the  persons  beneficially  interested  in 
such  personal  estate ;  and  in  such  cases  it  shall  not  be  neces- 
sary to  make  the  persons  beneficially  interested  in  such  real 
estate,  or  rents  ana  profits,  parties  to  the  suit.  But  the  Court 
may  upon  consideration  of  the  matter  on  the  hearing,  if  it 
shall  so  think  fit,  order  such  persons  to  be  made  parties. 

31. — That  in  suits  to  execute  the  trusts  of  a  will,  it  shall 
not  be  necessary  to  make  the  heir  at  law  a  party;  but  the 
plaintiff  shall  be  at  liberty  to  make  the  heir  at  law  a  party 
where  he  desires  to  have  the  will  established  against  him. 

32. — ^That  in  all  cases  in  which  the  plaintiff  has  a  joint  and 
several  demand  against  several  persons,  either  as  principals 
or  sureties,  it  shall  not  be  necessary  to  bring  before  the  Court, 
as  parties  to  a  suit  concerning  such  demand,  all  the  persons 
liable  thereto ;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable. 

33. — ^That  where  a  demurrer  or  plea  to  the  whole  Bill  shall 
be  overruled,  the  plaintiff,  if  he  does  not  require  an  answer, 
shall  be  at  liberty  immediately  to  file  his  note  in  mannei: 
directed  by  the  Twenty-first  Order,  and  with  the  same  effiwit, 
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*iQle8s  the  Court  shall » upon  overruling  such  demurrer  or  plea; 
^ve  time  to  the  defendant  to  plead,  answer,  or  demur;  and  in 
'^ch  case,  if  the  defendant  snail  file  no  plea,  answer,  or  de- 
murrer, within  the  time  so  allowed  by  the  Court,  the  plaintiff, 
^  he  does  not  require  an  answer,  shall,  on  the  expiration  of 
>Qch  time,  be  at  liberty  to  file  such  note. 

34w — ^That  where  the  defendant  shall  file  a  demurrer  to 

^e  whole  Bill,  the  demurrer  shall  be  held  suflScient,  and  the 

plaintiff  be  held  to  have  submitted  thereto,  unless  the  plaintiff 

*hall,  within  twelve  days  from  the  expiration  of  the  time 

flowed  to  the  defendant  for  filing  such  demurrer,  cause  the 

*^tne  to  be  set  down  for  argument:  and  where  the  demurrer  is 

U>  part  of  the  Bill,  the  demurrer  shall  be  held  sufficient,  and 

^e  plaintiff  be  held  to  have  submitted  thereto,  unless  the 

plaintiff  shall,  within  ^ree  weeks  from  the  expiration  of  the 

^me  allowed  for  filing  such  last-mentioned  demurrer,  cause 

^«  same  to  be  set  down  for  argument. 

35. — That  where  the  defendant  shall  file  a  plea  to  the 
'^^liole  or  part  of  a  Bill,  ^e  plea  shall  be  held  good  to  the 
fta.ine  extent  and  for  the  same  purposes  as  a  plea  allowed  upon 
^t^ment,  unless  the  plaintiff  shall,  within  three  weeks  from 
"(lie  expiration  of  the  time  allowed  for  filing  such  plea,  cause 
"(Im  iame  to  be  set  down  for  argument,  and  the  plaintiff  shall 
^>«  held  to  have  submitted  thereto. 

36. — ^That  no  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  such  demurrer  or  plea 
Hliall  not  cover  so  much  of  the  Bill  as  it  might  by  law  have  ex- 
^^^nded  to. 

37. — That  no  demurrer  or  plea  shall  be  held  bad  and 
^^verruled  upon  argument,  only  because  the  answer  of  the  de- 
^ndant  may  extend  to  some  part  of  the  same  matter  as  may 
V>e  covered  by  such  demurrer  or  plea. 

38. — ^That  a  defendant  shall  be  at  liberty  by  answer  to 
decline  answering  any  interrogatory  or  part  of  an  interroga- 
tory, from  answering  which  he  might  have  protected  himself 
\yy  demurrer;  and  that  he  shall  be  at  liberty  so  to  decline, 
'aiotwithstanding  he  shall  answer  othler  parts  of  the  Bill  from 
'^hich  he  might  have  protected  himself  by  demurrer. 

39..^That  where  the  defendant  shall,  by  his  answer,  sug- 
vest  that  the  Bill  is  defective  for  want  of  parties,  the  plain->- 
tiff  shall  be  at  liberty,  within  fourteen  days  afler  answer  filed, 
to  set  down  the  cause  for  argument  upon  that  objection  only; 
and  the  purpose  for  which  the  same  is  so  set  down  shall  be 
notified  by  an  entry,  to  be  made  in  the  Registrar's  book,  in 
the  form  or  to  the  effect  following ;  (that  is  to  say,)  ''Set  down 
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upon  the  defendant's  objection  for  want  of  parties  $**  and  th^^ai 
where  the  plaintiff  shall  not  so  set  down  his  cause,  but  sh^^BaW 

proceed  therewith  to  a  hearing,  notwithstanding  an  objecti*' ^ou 

for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  t=^Btbe 
hearing  of  the  cause,  if  the  defendant's  objection  shall  then  be 

allowed,  be  entitled  as  of  course,  to  an  order  for  liberty  ^^  to 
amend  his  Bill  by  adding  parties:  but  the  Courts  if  it  thiii^  iilis 
fit,  shall  be  at  liberty  to  dismiss  the  Bill. 

40. — ^That  if  a  defendant  shall,  at  the  hearing  of  a  cause,  c^m  ob< 
ject  that  a  suit  is  defective  for  want  of  parties  not  having  b^ 

plea  or  answer  taken  the  objection,  and  therein  specified ^  b) 

name  or  description  the  parties  to  whom  the  objection  appliK  ^flies, 
the  Court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a  »  de- 
cree saving  the  rights  of  the  absent  parties.  ^^^ 

41. — ^That  where  a  defendant  in  equity  files  a  cross  HE^  Bill 
against  the  plaintiff  in  equity  for  discovery  only,  the  cost^b.  -s  of 
such  Bill,  and  of  the  answer  thereto,  shall  be  in  the  discret=^iBioQ 
of  the  Court  at  the  hearing  of  the  original  cause.  

42. — ^That  where  a  defendant  in  equity  files  a  cross  _  BilJ 
for  discovery  only  against  the  plaintiff  in  equity,  the  ans^sswer 
to  such  cross  Bill  may  be  read  and  used  by  the  party  fi  ling 
such  cross  Bill,  in  the  same  manner,  and  under  the  s  ^=^ioe 
restrictions,  as  the  answer  to  a  Bill  praying  relief  may  now  ^  be 
read  and  used. 

43. — That  in  cases  in  which  any  exhibit  may  by  the  pre- 
sent practice  of  the  Court  be  proved  viva  voce  at  the  hesm^iiog 
of  a  cause,  the  same  may  be  proved  by  the  affidavit  oP^  the 
witness  who  would  be  competent  to  prove  the  same  viva  -^oce 
at  the  hearing. 

44. — ^That  where  a  defendant  makes  default  at  the  krm  ear- 
ing of  a  cause,  the  decree  shall  be  absolute  in  the  first  insta^iicei 
without  giving  the  defendant  a  day  to  show  cause,  and   ^uch 
decree  shall  have  the  same  force  and  effect  as  if  the  same  hzd 
been  a  decree  nisi  in  the  first  instance,  and  afterwards  made 
absolute  in  default  of  cause  shown  by  the  defendant, 

45. — ^That  every  decree  for  an  account  of  the  personai 
estate  of  a  testator  or  intestate  shall  contain  a  direction  to  the 
Master  to  inquire  and  state  to  the  Court  what  parts  (if  any)  of 
such  personal  estate  are  outstanding,  or  undisposed  of,  aoiess 
the  Court  shall  otherwise  direct. 

46. — That  a  creditor,  whose  debt  does  not  carry  interest 
who  shall  come  in  and  establish  the  same  before  the  Master, 
under  a  decree  or  order  in  a  suit,  shall  be  entitled  to  interest 
upon  his  debt,  at  the  rate  of  £4  per  cent,  from  the  date  of  the 
decree,  out  of  any  assets  which  may  remain  after  satisfying  the 
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\s  of  the  suit,  the  debts  established,  and  the  interest  of  such 
ts  as  by  law  carry  interest. 

r.— That  a  creditor  who  has  come  in  and  established 
debt  before  the  Master  under  a  decree  or  order  in  a  suit, 
I  be  entitled  to  the  costs  of  so  establishing  his  debt,  and 
mne  shall  be  taxed  by  the  Master,  and  added  to  the  debt. 
).^-That  in  the  reports  made  by  the  Masters  of  the 
rt,  no  part  of  any  state  of  facts,  charge,  affidavit,  deposi- 
examination,  or  answer,  brought  in  or  used  before  tnem, 
.  be  stated  or  recited.  But  such  state  of  facts,  charge, 
avit,  deposition,  examination,  or  answer,  shall  be  identi- 
specified,  and  referred  to,  so  as  to  inform  the  Court  what 
of  facts,  charge,  affidavit,  deposition,  examination,  or 
rer,  were  so  brought  in  or  used. 

>. — ^That  it  shall  not  be  necessary  in  any  Bill  of  Revivor, 
ipplemental  Bill,  to  set  forth  any  of  the  statements  in  the 
dings  in  the  original  suit,  unless  the  special  circumstances 
le  case  may  require  it. 

). — ^That  in  any  petition  of  rehearing  of  any  decree  or  order 
e  by  any  Judge  of  the  Court,  it  shall  not  be  necessary  to 
i  the  proceedings  anterior  to  the  decree  or  order  appealed 
ly  OF  sdUght  to  be  reheard. 

1. — That  the  foregoing  Orders  shall  take  effect  as  .to  all 
5,  whether  now  depending,  or  hereafter  commenced,  on 
last  day  of  Michaelmas  Term,  One  thousand  eight  hun* 
i  and  forty-one. 

cottenham,  c. 

Langdale,  M.R, 


Lord  Lyndhurst's  Order,  12th  October,  1841. 

Vhereas  an  Act  was  passed  in  the  fifth  year  of  the  reign  of 
present  Majesty,  intituled  "  An  Act  to  make  further  Pro- 
ons  for  the  Administration  of  Justice :  "  Now,  for  giving 
ct  to  certain  provisions  in  the  said  Act,  for  transferring  to 
\  Court  all  suits  and  matters  which,  on  the  15th  dav  of  Oc- 
er  instant,  shall  be  depending  in  her  Majesty's  Court  of 
chequer,  as  a  Court  of  Equity,  or  under  the  special  autho- 
r  of  any  act  or  acts  of  Parliament,  I  do  hereby  order,  that 
jry  plaintiff  and  defendant  in  any  suit  to  be  transferred 
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under  the  authority  of  the  above  recited  Act,  shall,  on  or 
before  the  said  fifteenth  day  of  October  instan^  name  one  of 
the  sworn  clerks,  of  this  Court  to  conduct  and  carry  on  and 
act  in  such  suit  as  clerk  in  Court,  according  to  the  usual  prac- 
tice of  this  Court ;  and  in  default  thereof  either  party  to  the 
suit  may  cause  to  be  served  upon  the  other  a  notice  in  writing, 
requiring  the  party  served  to  appoint  a  clerk  in  Court  withia 
seven  days  after  the  day  of  service  of  such  notice,  which  shall 
be  left  at  the  dwelling-house  or  usual  place  of  abode  of  such 
party;  but  if  such  dwelling-house  or  usual. place  of  abode 
cannot  be  ascertained,  and  affidavit  shall  be  made  to  that 
effect,  then  service  of  such  notice  upon  the  Solicitor  who  was 
last  concerned  for  such  party  in  the  Court  of  Exchequer,  shall 
be  deemed  good  service ;  and  in  case,  at  the  expiratiou  of  the  ■ 
period  so  to  be  mentioned  in  such  notice,  no  clerk  in  Court 
shall  have  been  appointed  according  tp  the  requisition  thereof^' 
t}ien  the  party  giving  such  notice  shall  be  at  liberty  to  apply 
to  this  Court  to  appoint  a  clerk  in  Court  for  the  party  scs 
making  default  as  aforesaid,  and  such  application  may  !>« 
upon  motion  or  petition  without  notice,  but  it  shall  be  su.-^^ 
ported  by  an  affidavit  of  such  notice  as  aforesaid  having  b^^^n 
served,  and  of  the  address  of  the.  party  or  Solicitor  served 

And  I  do  hereby  further  order,  that  no  proceeding  shall  be 
taken  by  any  party  in  any  suit  so  to  be  transferred  as  afores^^^d, 
until  after  the  appointment  of  a  clerk  in  Court:  and  fc-  "hat 
where  such  appointment  shall  be  made  by  this  Court,  the 

Order  directing  the  same  shall  contain  the  address  of  the  pfc — ^rty 
so  making  default  in  such  appointment,  or  of  the  Solicito^^v  so 
representing  such  party  as  aforesaid,  in  order  that  the  cler^^k  in 
Court  so  appointed  may  be  enabled  to  forward  notices  and 

other  matters  to  such  party. 

And  I  do  hereby  further  order,  that  so  far  as  regards         the 
taxation  and  allowance  of  costs  in  any  of  the  suits  or  ma-^w^ters 
so  to.be  transferred  as  aforesaid,  and  which  shall  not  by        ^ny 
Ordfer  of  this  Court  be  directed  to  be  regulatied  in  that  p^aBrti- 
cular  by  the  present  practice  of  the  Court  of  Exchequer,  ^3>uch 
costs  shall  be  taxed  and  allowed  in  manner  following  (t}A.£at  is 
to  say),  the  costs  previously  to  the  said  fifteenth  day  of  C^cto- 
ber  instant  shall  be  taxed  and  allowed  according  to  the  prac- 
tice of  the  said  Court  of  Exchequer,  and  the  costs  from.  ^Uid 
inclusive  of  the  said  fifteenth  day  of  October  shall  be  taxed 
and  allowed  according  to  the  practice  of  this  Court 

Lyndhuest,  C. 
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OftiffiRt  for  regulating  the  Distribution  of  Business 
amongst  the  Vice-chancellors;  issued  by  the  Lord 
Chancellor,  1 1th  November,  1841. 

Whereas  an  act  was  passed  in  the  fifth  year  of  the  reign  of 

&er  present  Majesty,  intituled  ''An  Act  to  make  further 

Provisions  for  the  Administration  of  Justice:*'  And  whereas, 

Under  the  powers  in  that  Act  contained,  two  additional  Vice- 

Chancellors  have  been  appointed :  Now  I  do  hereby  order — 1 

.   1. — -That  in  all  informations  or  bills  marked  under  the  first 

Order  of  the  5th  day  of  May,  1837,  with  the  words  **  Lord 

Chancellor,''  the  plaintiff  shall,  underneath  the  words  **  Lord 

Chancellor,"  write  the  title  of  one  of  the  three  Vice-Chan- 

cellors,  at  bis  option ;  and  the  cause  shall  thenceforth,  unless 

femoyed  by  some  special  order  of  the  Lord  Chancellor,  be 

attached  to  such  Vice-Chancellor*s  Court. 

2. — That  the  title  of  the  Vice-Chancellor  to  whose  Court 
any  cause  shall  be  attached  shall  be  marked  in  every  certificate 
granted  under  the  second  Order  of  the  5th  day  of  May,  1837. 
3. — That,  subject  in  every  case  to  any  special  order  made 
Or  to  be  made  by  the  Lord  Chancellor,  every  cause  already 
Heard  by  any  Vice-Chancellor  since  the  first  day  of  this  pre- 
sent Michaelmas  Term,  be  attached  to  the  court  of  the  Vice- 
d^hancellor  by  whom  the  same  has  been  heard ;  and  every 
clause  standing  in  the  Lord  Chancellor's  book  of  causes,  down 
t.o  and  inclusive  of  the  cause  of  Hodges  v«  Dali/,  shall  be  at- 
tached to  the  Court  of  the  judge  to  whom  the  same  is  appro- 
'priated  in  the  said  book. 

4. — That  the  plaintiff  in, every  cause  now  in  the  Lord 
C^hancellorV  Coiirt,  whether  already  heard,  standing  for  hear- 
ing, or  otherwise,  except  those  mentioned  in  the  last  preceding 
Order,  shall  be  at  liberty  to  deliver  a  notice  to  his  clerk  in 
C^ourt,  stating  the  name  of  the  Vice-Chancellor  to  whose  Court 
he  desires  such  cause  to  be  attached,  and  to  serve  notice 
thereof  on  all  parties  to  the  cause ;  and  in  case  the  plaintiff 
shall  neglect  or  omit  so  to  do  on  or  before  the  17th  day  of 
NovenaW  inst.,  the  defendant,  or  any  one  of  the  defendants, 
shall  be  at  liberty  to  give  such  notice.    And  in  case,  on  the 
21st  day  of  November  inst.,  no  such  notice  shall  have  been 
given,  then  any  person  who  may  be  desirous  of  applying  to 
the  Court  in  such  cause,  shall  be  at  liberty  to  give  such  notice; 
and  that  the  notice  of  the  plaintiff,  if  given  on  or  before  the 
said  I7th  day  of  November  inst.,  or,  if  not  so  given,  then  the 
notice,  whether  of  the  plaintiff  or  of  any  one  of  the  defendants, 
first  given  after  the  said  17th  day  of  November  inst.,  and 
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before  the  said  21st  day  of  November  inst.;  and  the  notice  of 
the  plaintiff,  or  of  any  one  of  the  defendants,  or  of  the  person 
desirous  of  applying  as  aforesaid,  first  given  on  or  after  the 
said  21st  day  of  November  inst.,  shall  determine  the  Court  to 
which  such  cause  shall  be  attached,  unless  removed  therefrom 
by  any  special  Order  to  be  made  by  the  Lord  Chancellor. 
And  that  no  party  or  person  shall  move,  petition,  or  take  any 
proceedings  until  sucn  notice  has  been  given. 

5. — That  all  motions,  petitions,  and  further  proceedings  in 
causes  in  the  Lord  Chancellor's  Court,  except  any  motions  or 
proceedings  which  are  now  part  heard,  shall  be  had  before  the 
judge  to  whose  court  the  same  shall,  under  the  provisions  of 
these  orders,  be  attached,  unless  removed  therefrom  by  any 
special  Order  of  the  Lord  Chancellor. 

6. — ^That  all  notices  of  motion  not  in  any  cause,  and  all 
petitions  not  in  any  cause,  which  are  presented  to  the  Lord 
Chancellor,  shall  be  marked  with  the  title  of  one  of  the  Vice* 
Chancellors,  and  shall  thenceforth  be  attached  to  such  Vice- 
Chancellor's  Court,  unless  removed  therefrom  by  any  special 
Order  of  the  Lord  Chancellor. 

7 — ^That  the  registrars  shall  keep  distinct  lists  of  the  causes 
and  other  matters  to  be  heard  before  each  judge. 

Lymdhurst,  C. 


Order  for  Regulating  the  Practice  of  Distringas 
ON  Stock,  under  5  Vict.  c.  5 ;  issued  by  the  Lord 
Chancellor,  Nov.  17,  1841. 

The  Right  Honourable  John  Singleton  Lord  Ltkd- 
HURST,  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  assistance  of  the  Right  Ho- 
nourable Henry  Lord  Langdale,  Master  of  the 
Rolls,  the  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice-Chancellor  of  England,  the  Honourable 
the  Vice-Chancellor  James  Lewis  Knight  BancE, 
and  the.  Honourable  the  Vice-Chancellor  James 
Wig  RAM,  and  in  pursuance  of  an  act  passed  in  the 
fifth  year  of  the  reign  of  her  present  Majesty,  inti- 
tuled, **  An  Act  to  make  further  Provisions  for  the 
Administration  of  Justice,"  doth  hereby  order  and 
direct  in  the  manner  following;  that  is  to  say, 
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\  lAThatany  person  or  persons,  claiming  to  be  interested 
5°  any  Stock  tiansferrable  at  the  Bank  of  England,  standing 
^^  the  name  or  names  of  any  other  person  or  persons,  or  body 
politic  or  corporate,  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  may  by  his  or  their  Solicitor 
prepare  a  writ  of  distringas  pursuant  to  the  said  Act  in  the 
'orm  set  out  in  the  first  schedule  to  the  said  Act,  and  may 
present  the  same  for  sealing  at  the  Subpoena  Office. 

2.— That  upon  the  presentment  of  such  writ  for  sealing, 

^Qd  on  leaving  with  the  Patentee  of  the  Subpoena  Office  an 

'^flBdavit,  duly  sworn  by  the  person,  or  one  of  the  persons  ap- 

P*  jing  for  such  writ,  or  his  ^licitor,  before  one  of  the  Masters 

Or  Masters  Extraordinary  of  this  Court,  in  the  form' set  out  at 

^H«  foot  of  these  Orders,  the  same  writ  shall  (in  conformity 

^ith  the  Orders  of  this  Court  for  issuing  and  sealing  writs  of 

Atabpcena)  be  forthwith  sealed  with  the  seal  of  the  Subpoena 

^^ffice,  and  such  writ,  when  sealed,  shall  have  the  same  force 

^^od  validity  as  the  writ  of  distringas  heretofore  issued  out  of 

^H«  Court  of  Exchequer. 

3. — ^That  such  writ  of  distringas,  and  all  process  thereunder, 
*5c*'^y,  at  any  time,  be  discharged  by  the  Order  of  this  Court, 
Xo  be  obtained,  as  of  course,  upon  the  petition  of  the  party  on 
I^'^^'liose  behalf  the  writ  was  issued,  and  to  be  obtained  upon 
"^^e  application,  by  motion  or  notice,  or  by  petition  duly 
^^rved,  of  any  other  person  claiming  to  be  interested  in  the 
^^ock  sought  to  be  affected  by  such  writ,  and  that  upon  or 
^^^ter  such  application,  such  costs  thereof,  and  in  relation 
^^ereto,  and  to  the  said  writ,  as  to  this  Court  shall  seem  just, 
^J^ay,  if  this  Court  shall  think  fit,  be  awarded  and  ordered  to 
■^^  paid  by  the  person  or  persons  who  obtained  such  distringas, 
^^  T,  upon  an  application  by  any  other  person  or  persons,  by 
^  iich  person  or  persons. 

4. — ^That  the.  Governor  and  Company  of  the  Bank  of  Eng- 

^^nd  having  been  served  with  such  writ  of  distringas,  and  a 

^"^otice,  not  to  permit  the  transfer  of  the  stock  in  such  notice 

'^ud  in  the  said  affidavit  specified,  or  not  to  pay  the  dividends 

"^liereon,  and  having  afterwards  received  a  request  from  the 

^arty  or  parties  in  whose  name  or  names  such  stock  shall  be 

Standing,  or  some  person  on  his  or  their  behalf,  or  represent- 

S.ng  him  or  them,  to  allow  such  transfer,  or  to  pay  such  divi«> 

xiends,  shall  not  by  force,  or  in  consequence  of  such  distringas, 

^36.  authorised,  without  the  order  of  this  Court,  to  refuse  to 

permit  such  transfer  to  be  made,  or  to  withhold  payment  of 

^uch  dividends  for  more  than  eight  days  after  the  date  of  such 

^request. 
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5. — ^That  tipon  leaving  such  affidavit  as  aforesaid  with  ibe 
Patentee  of  the  Subpcena  Office,  there  shall  be  paid  to  sucb 
Patentee  the  sum  of  1«.  for  filing  such  affidavit^  and  that  within 
twenty-four  hours  from  the  time  when  such  siffidavit  shall  be 
so  lefty  the  said  Patentee  shall  pay  the  said  sum  of  Is.  to  the 
Clerk  of  the  Affidavits,  and  cause  such  affidavit  to  be  filed  and 
registered  at  the  office  of  such  clerk. 

6. — ^That  upon  the  sealing  of  such  writ  of  distringas,  the 
sum  of  58.  6d,  shall  be  paid  to  the  Patentee  of  the  Subpoena 
Office ;  and  that  out  of  such  sum  the  said  Patentee  shall  pay 
the  sum  of  4«.  to  the  Accountant-General,  to  be  by  him  placed 
to  the  credit  of  the  account  intituled  **The  Suitors'  Fee  Fund 
Account." 

7. — ^That  for  and  in  respect  of  the  preparation  and  service 
of  such  writ  of  distringas,  and  the  precipe  and  attendance  in 
respect  thereof,  such  costs  shall  be  allowed  as  by  the  rules  and 
practice  of  this  Court  are  allowed  for  the  preparation,  and 
service,  and  attendance,  in  respect  of  a  writ  of  subpoena  to 
answer  a  bill. 

Form  of  Affidavit. 

[Instead  of  the  affidavit  required  by  these  Orders,  another 
form  of  affidavit  is  substituted  by  the  Order  of  the  10th  De- 
cember, 1841,  poste.] 


General  Order,  Noyember  19th,  1841. 

Whereas  it  is  expedient  that  further  orders  should  be  made 
for  the  better  administration  of  justice  in  the  Court  of  Chan- 
cery with  reference  to  the  matters  to  which  the  first,  second, 
third,  fourth,  and  fifth  orders  of  the  26th  day  of  August  last 
apply,  and  that  in  the  meantime  the  operation  of  the  same 
orders  should  be  suspended  :  Now,  therefore,  I,  the  Right 
Honourable  John  Singleton  Lord  Lyndhubst,  Lord  High 
Chancellor  of  Great  Britain,  by  and  with  the  advice  and  assis- 
tance of  the  Right  Honourable  Henry  Lord  Langdale, 
Master  of  the  Rolls;  the  Right  Honourable  Sir  Lancelot 
Shadwell,  Vice -Chancellor  of  England ;  the  Honourable  the 
Vice-Chancellor,  James  Lewis  Knight  Bruce  ;  and  the  Ho- 
nourable the  Vice-Chancellor,  James  Wigram  ;  do  hereby, 
in  pursuance  of  an  Act  of  Parliament  made  and  passed  in  thts- 
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fourth  year  of  the  reign  of  her  present  Majesty,  intituled  "An 
Act  for  facilitating  the  Administration  of  Justice  in  the  Court  ^ 
of  Chancery,''  and  of  an  Act  made  and  passed  in  the  session  of 
Parliament  held  in  the  fourth  and  fifth  year  of  the  reign  of  her 
said  Majesty,  intituled  "  An  Act  to  amend  an  Act  of  the 
fourth  year  of  her  present  Majesty,  intituled  '  An  Act  for 
£siciiitating  the  Administration  of  Justice  in  the  Court  of 
Chancery,'  *'  order  and  direct,  that  the  first,  second,  third, 
fourth,  and  fifth  orders  of  the  26th  day  of  August  last,  shall 
not  take  effect  till  the  1st  day  of  Easter  Term,  1842. 


Order  of  Court,  December  10th,  1841. 

That  the  affidavit  required  by  the  second  of  the  Orders 
of  the  seventeenth  day  of  November,  one  thousand  eight  hun- 
<lred  and  forty-one,  shall,  instead  of  being  in  the  form  set  out 
^t  the  foot  of  those  Orders,  be  in  the  form  following : — 

A.  B.  [the  name  of  the  party  or  parties  in  whose  behalf  the 
'^^rit  is  sued]  v.  The  Governor  and  Company  of  the  Bank  of  Eng- 

^€md.  I, ,  of ,  do  solemnly  swear  that,  according  to  the 

Viest  of  my  knowledge,  information  and  belief,  I  am  [or,  if  the 

^^gidavitis  made  by  the  Solicitor,  A.  B.  of is]  beneficially 

^  uterested  in  the  stock  hereinafter  particularly  described,  that 
^-s  to  say,  [here  specify  the  amount  of  the  stock  to  be  affected  by 
^^he  writ,  and  tlie  name  or  names  of  the  person  or  persons,  or  body 
,^Z)olitic  or  corporate,  in  whose  name  or  names  the  same  shall  be 
^9tttandingJ] 


Orders  of  Court,  April  11th,  1842. 

1. — ^That  in  cases  where  the  defendant  shall  not  have  put 
^n  his  answer  in  due  time  after  appearance,  and  the  plaintiff' 
%hall  be  unable  with  due  diligence  to  procure  a  Writ  of 
-Attachment  to  be  executed  against  such  defendant,  by  reason 
^f  his  being  out  of  the  jurisdiction  of  the  Court,  or  being  con- 
^^ealed,  or  for  any  other  cause,  then  such  defendant  shall,  fo^ 
ff2 
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the  purposes  of  this  order,  be  deemed  to  have  absconded  to 
avoid  the  process  of  this  Court* 

That  in  cases  where  any  defendant,  who  may  be  so  deemed 
to  have  absconded,  shall  have  appeared  by  his  own  Clerk  in 
-Court,  or,  an  appearance  having  been  entered  for  him  under 
the  eighth  of  the  orders  of  the  26th  day  of  August,  1841,  he 
shall  have  afterwards  appeared  by  his  own  clerk  in  Court, 
the  plaintiff  may  serve  upon  such  clerk  in  Court  a  notice, 
that  on  a  day  in  such  notice  named  (being  not  less  than  four- 
teen days  after  the  service  of  such  notice),  the  Court  will  be 
moved,  that  the  bill  may  be  taken  pro  confesso  against  such 
defendant ;  and  the  plaintiff  is,  upon  the  hearing  of  such  mo- 
tion, to  satisfy  the  Court  that  such  defendant  ought,  under  the 
provisions  of  this  order,  to  be  deemed  to  have  absconded, 
and  the  Court  being  so  satisfied,  and  the  answer  not  being 
filed,  may,  if  it  shall  so  think  fit,  order  the  bill  to  be  taken 
pro  confesso  against  such  defendant,  either  immediately,  or 
at  such  time  or  upon  such  further  notice  as  under  the  circum- 
stances of  the  case  the  Court  may  think  proper. 

That  in  cases  where  any  defendant,  who  may  be  so  deemed 
to  have  absconded,  shall  have  had  an  appearance  entered  for 
him  under  the  eighth  of  the  Orders  of  the  26th  day  of  August, 
1841,  and  he  shall  not  afterwards  have  appeared  by  his  own 
clerk  in  Court,  the  plaintiff  may  cause  to  be  inserted  in  the 
London  Gazette  a  notice,  that  on  a  day  in  such  notice  named 
(being  not  less  than  four  weeks  after  the  first  insertion  of  such 
notice  in  the  London  Gazette),  the  Court  will  be  moved,  that 
the  bill  may  be  taken  pro  confesso  against  such  defendant, 
and  the  plaintiff  is  upon  the  hearing  of  such  motion  to  satisfy 
the  Court  that  such  defendant  ought,  under  the  provisions  of 
this  order,  to  be  deemed  to  have  absconded,  and  that  such 
notice  of  motion  has  been  inserted  in  the  London  Gazette  at 
least  once  in  every  week  from  the  time  of  the  first  insertion 
thereof,  up  to  the  time  for  which  the  said  notice  shall  have 
been  given,  and  the  Court  being  so  satisfied,  and  the  answer 
not  having  been  filed,  may,  if  it  shall  so  think  fit,  order  the 
bill  to  be  taken  pro  confesso  against  such  defendant,  either 
immediately,  or  at  such  time,  or  upon  such  further  notice  as 
under  the  circumstances  of  the  case  the  Court  may  think  pro- 
per. 

2. — That  upon  default  by  an  infant  defendant  in  not  ap- 
pearing to,  or  not  answering  the  Bill,  the  Court  may,  upon 
motion,  order  that  the  Senior  Six  Clerk  not  towards  the  cause    - 
may  be  assigned  guardian  of  such  infant  defendant,  by  wbora  _ 
he  may  appear  to  and  answer;  or  may  answer  the  Bill  andtr 
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defend  the  suit  upon  the  Court  being  satisfied  that  iuch  de- 
fendant is  an  infant ;  and  if  the  infant  has  not  appeared,  that 
the  Subpoena  to  appear  to  and  answer  the  Bill  was  duly 
served ;  and  (whether  the  infant  has  appeared  or  not),  that  a 
notice  of  such  motion  was  (after  the  expiration  of  the  time  for 
appearing  to  or  answering  the  Bill,  and  at  least  six  clear  days 
before  the  hearing  of  such  motion)  served  upon  or  left  at  the 
dwelling-house  of  the  person,  with  whom  or  under  whose  care 
such  infant  defendant  was  at  the  time  of  serving  the  subpcena, 
and  was  also  served  upon  or  left  at  the  dwelling-house  of  the 
hiher  or  guardian  (if  any)  of  such  infant,  where  the  person 
with  whom  or  under  whose  care  the  infant  was  at  the  time  of 
such  service  shall  not  be  the  father  or  guardian  of  the  infant, 
unless  the  Court  at  the  time  of  hearing  such  motion  shall 
think  fit  to  dispense  with  such  last  mentioned  service. 

3.*— That  the  plaintiif  shall,  without  special  leave  of  the 
Court,  be  at  libetrty  to  serve  any  notice  of  motion,  or  other 
notice,  or  any  petition,  personally  or  at  the  dwelling-house  or 
office  of  any  defendant,  who  having  been  duly  served  with 
nubpcena  to  appear  to  and  answer  the  Bill  shall  not  have 
caused  an  appearance  to  be  entered  by  his  own  clerk  in  Court 
at  the  time  for  that  purpose  limited  by  the  General  Orders  of 
the  Court. 

4. — ^That  the  first,  second,  third,  fourth,  and  fifth  of  the 
Orders  of  the  26th  day  of  August,  1841,  shall  not  take  effect 
until  further  order. 

5. — ^That  the  twenty-second  of  the  orders  of  the  26th  day  of 
August,  1841,  shall  be  suspended  until  further  order. 

e. — ^That  the  orders  of  the  26th  day  of  August,  1841,  shall 
be  amended  as  to  numbers  10, 11, 12,  and  47,  in  manner  fol- 
lowing; (that  is  to  say,) 

10. — ^That  no  writ  of  execution  shall  hereafter  be  issued  for 
the  purpose  of  requiring  or  compelling  obedience  to  any  order 
or  decree  of  the  High  Court  of  Chancery;  but  that  the  party 
required  by  any  such  order  or  decree  to  do  any  act,  shall, 
upon  being  duly  served  with  such  order  or  decree,  be  held 
bound  to  do  such  act  in  obedience  to  the  order  or  decree. 

11. — That  if  any  party,  who  is  by  an  order  or  decree  ordered 
to  pay  money  or  to  do  any  other  act  in  a  limited  time,  shall, 
after  due  service  of  such  order  or  decree,  refuse  or  neglect  to 
obey  the  same  according  to  the  exigency  thereof,  the  party  pro- 
secuting such  order  or  decree  shall,  at  the  expiration  of  the 
time  limited  for  the  performance  thereof,  be  entitled  to  a  Writ 
or  writs  of  attachment  against  the  disobedient  party;  and  in 
case  such  party  shall  be  taken  or  detained  in  custody  under 
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any  such  writ  of  attachment  without  obeying  the  same  order 
or  decree,  then  the  party  prosecuting  the  same  order  or  de- 
cree shall,  upon  the  Sheriff's  return  tltat  the  party  has  been  so 
taken  or  detained,  be  entitled  to  a  Commission  of  Sequestra- 
tion against  the  estate  and  effects  of  the  disobedient  party:  and 
in  case  the  Sheriff  shall  make  the  return  non  est  inveiUus  to 
such  writ  or  writs  of  attachment,  the  party  prosecuting  the 
same  order  or  decree  shall  be  entitled,  at  his  optioA,  either  to 
a  Commission  of  Sequestration  in  the  6rst  instance,  or  other- 
wise to  an  order  for  the  Sergeant-at-arms,  and  to  such  other 
process  as  he  hath  hitherto  been  entitled  to  upon  a  return  non 
est  inventus  made  by  the  commissioners  named  in  a  Commis- 
sion of  Rebellion  issued  for  the  nonperformance  of  an  order 
or  decree. 

12. — That  every  order  or  decree  requiring  any  party  to  do 
an  act  thereby  ordered  sliall  state  the  time  or  the  time  after  ser- 
vice of  the  or!der  or  decree,  within  which  the  act  is  to  be  done  * 
and  that  upon  the  copy  of  the  order  or  decree  which  shall  be 
served  upon  the  party  required  to  obey  the  same  there  shall  be 
endorsed  a  memorandum  in  the  words  or  to  the  effect  follow-* 
ing,  viz. : — 

"  If  you  the  witliin  named  A.  B.  neglect  to  obey  this  order 
(or  decree)  by  the  time  therein  limited,  you  will  be  liable  to 
be  arrested  under  a  writ  of  attachment  issued  out  of  the  High 
Court  of  Chancery,  or  by  the  sergeant-at-arms  attending  the 
same  Court,  and  also  be  liable  to  have  your  estate  sequestered 
for  the  purpose  of  compelling  you  to  obey  the  same  order  (or 
decree)." 

47. — ^That  a  creditor  who  has  come  in  and  established  his 
debt  before  the  Master,  under  a  decree  or  order  in  a  suit, 
shall  be  entitled  to  the  costs  of  so  establishing  his  debt ;  and 
the  sum  to  be  allowed  for  such  costs  shall  be  fixed  by  the 
Master,  without  taxation,  at  the  time  the  Master  allows  the 
debt  of  such  creditor,  unless  the  Master  shall  think  that  such 
costs  ought  to  be  taxed  in  the  regular  mode,  in  which  case  the 
same  shall  be  so  taxed  by  the  Master,  and  the  amount  of  such 
costs,  or  the  sum  allowed  in  respect  thereof,  shall  be  added  to 
the  debt  so  established. 
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^snade  pursoaiit  to  the  direcdotis  cootuoed  in  tbe  oiden  of  ibe 
^Hiid  fifth  day  of  May,  be  marked  as  baring  beea  made  for  such 
Jodge,  and  shaD  in  tbe  fatnre  proceedings  of  tbe  cause  be 
deemed  to  be  tbe  order  of  such  jndze  in  all  respects  save  this : 
"that  no  order  so  made  br  one  jo^ge  for  another,  under  tbe 
-circumstances  aforesaid,  aliall  be  re4ieard  for  tbe  purpose  of 
l)eing  discharged  or  Taried,  otherwise  than  by  the  Lord  Chan> 
-cellor :    And  whereas,  by  reason  of  the  appointment  of  two 
additional  Judges  of  die  High  Court  of  Chancery,  it  has  be- 
come necessary  to  extend  &  operation  of  the  said  recited 
order :    And  whereas,  by  the  fifth  of  the  orders,  bearing  date 
the  eleventh  day  of  November,  one  thousand  eight  hundred 
and  forty-one,  it  is  ordered  that  all  motions,  petitions,  and 
further  proceedings  in  causes  in  the  Lord  Chancellor's  Court| 
except  any  motions  or  proceedings  which  were  then  part  heard) 
should  be  heard  before  the  judge  to  whose  Court  the  sau)e 
should,  under  the  provisions  of  the  said  orders  of  the  elevciuh 
day  of  November,  one  thousand  eight  hundred  and  forty-one,  bo 
attached,  unless  removed  therefrom  by  any  special  order  ofllio 
Lord  Chancellor :    Now,  therefore,  1,  the  Right  lionnumblt 
John  Singleton  Lord  LYNDHUR8T,Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  asaistunce  of  the 
Right  Honourable  Henry  Lord  Lanoualr,  Master  of  the 
Rolls,  the  Right  Honourable  Sir  Lancelot  Siiauwkm.,  Viot 
Chancellor  of  England,  the  Right  Ilonourublo  the  Viot  Chuii- 
cellor  Sir  James  Lewis  Kniout  Bruck,  and  the  Righ^" 
Dourable  the  Vice  Chancellor  Sir  Jameh  WioraMi  d 
order  and  direct  that  the  said  fifteenth  order  of  tot  | 
day  of  May  shall  extend  to  applications  for  tptcilll 
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f 
Lord  Ltkdhurst's  Obdeb,  5th  August,  1842^ 

Whereas  by  the  fifteenth  of  the  Orders,  bearing  date  the 
Rfteenth  day  of  May,  one  thousand  eight  hundred  and  thirty- 
8^?eEi,  it  is  ordered,  that,  in  the  interval  between  the  close  of 
^lie  sittings  after  any  term  and  the  commencement  of  the  sittings 
l>efore  or  at  the  beginning  of  the  next  ensuing  term,  applica- 
tiions  for  special  orders  may  be  made  to  any  Judge  of  the 
^CDourty  in  the  same  manner  as  if  the  orders  of  the  said  fifth 
cJay  of  May  had  not  been  made,  but  that  the  orders  which 
^hall  be  made  in  any  such  interval  by  the  Lord  Chancellor,  or 
"by  the  Master  of  the  Rolls,  or  by  the  Vice-Chancellor,  shall, 
m£  DOt  made  by  the  judge  to  whom  the  application,  if  made 
^during  the  ordinary  sittings  of  the  Court,  would  have  been 
%aiade  pursuant  to  the  directions  contained  in  the  orders  of  the 
^Kai4  filth  day  of  May,  be  marked  as  having  been  made  for  such 
,j  udg^y  and  shall  in  the  future  proceedings  of  the  cause  be 
j^deemed  to  be  the  order  of  such  judge  in  all  respects  save  this : 
'^hat  no  order  so  made  by  one  judge  for  another,  under  the 
circumstances  aforesaid,  shall  be  re-heard  for  the  purpose  of 
"^^eing  discharged  or  varied,  otherwise  than  by  the  Lord  Chan- 
<^3ellor :     And  whereas,  by  reason  of  the  appointment  of  two 
^Eulditional  Judges  of  the  High  Court  of  Chancery,  it  has  be- 
<^3ome  necessary  to  extend  the  operation  of  the  said  recited 
border :    And  whereas,  by  the  fifth  of  the  orders,  bearing  date 
"^he  eleventh  day  of  November,  one  thousand  eight  hundred 
9ind  forty-one,  it  is  ordered  that  all  motions,  petitions,  and 
further  proceedings  in  causes  in  the  Lord  Chancellor's  Courts 
Except  any  motions  or  proceedings  which  were  then  part  heard, 
'ashould  be  heard  before  the  judge  to  whose  Court  the  same 
should,  under  the  provisions  of  the  said  orders  of  the  eleventh 
^Uiy  of  November,  one  thousand  eight  hundred  and  forty-one,  be 
^tached,  unless  removed  therefrom  by  any  special  order  of  the 
Lord  Chancellor :    Now,  therefore,  I,  the  Right  Honourable 
JoHK  Singleton  Lord  LYNDHURST,Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  the 
Right  Honourable  Henry  Lord  Langdale,  Master  of  the 
Rolls,  the  Right  Honourable  Sir  Lancelot  Shadwell,  Vice 
Chancellor  of  England,  the  Right  Honourable  the  Vice  Chan- 
cellor Sir  James  Lewis  Knight  Bruce,  and  the  Right  Ho- 
nourable the  Vice  Chancellor  Sir  James  Wig  ram,  do  hereby 
order  and  direct  that  the  said  fifteenth  order  of  the  said  fifth 
day  of  May  shall  extend  to  applications  for  special  orders  to 
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be  made  in  the  interval  therein  mentioned,  and  also  orders  to 
be  made  by  any  Judge  of  the  Court  •of  Chancery,  as  such 
Court  is  now  constituted  ;  and  that,  subject  to  the  provisions 
of  the  said  fifteenth  order  of  the  said  fifth  day  of  May,  one 
thousand  eight  hundred  and  thirty-seven,  the  said  fifth  order 
of  the  eleventh  day  of  November,  one  thousand  eight  hundred 
and  forty-one,  shall  not  extend  to  applications  and  orders  to 
be  made  in  such  interval  as  aforesaid. 

(Signed)  Lyndhurst. 

Langoale,  M .R* 
Lancelot  Shadvitell,  V.C.E- 
J.  L.  PLIGHT  Bruce,  V.C. 
James  Wigram^  V.C. 


Lord  Lyndhurst's  Orders,  26th  October,  1842. 

The  Right  Honourable  John  Singleton  Lord  Lynd' 
HURST,  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  assistance  of  the  Right  Ho* 
nourable  Henry  Lord  Lang  dale.  Master  of  the 
Rolls,  the  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice  Chancellor  of  England,  and  the  Rigbt 
Honourable  the  Vice  Chancellor  Sir  J  ames  Wigram, 
doth  hereby,  in  pursuance  of  an  Act  of  Parliament 
passed  in  the  fifth  and  sixth  years  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  for  abolishing 
certain  Offices  in  the  High  Court  of  Chancery  in 
England ; ''  and  in  pursuance  and  execution  of  all 
other  powers,  enabling  him  in  that  behalf,  order  and 
direct  in  manner  following,  that  is  to  say, 

1. — ^That  all  acknowledgments,  affidavits,  or  affirmations> 
required  for  th^  purpose  of  enrolling  any  deed  or  other  docu- 
ment in  Chancery  may  be  made,  sworn,  or  affirmed  before  the 
Clerk  of  Inrolments  in  Chancery,  or  before  any  Clerk  of  Re* 
cords  and  Writs,  as  occasion  may  require,  for  the  better  des- 
patch of  business. 

2. — ^That  the  Clerk  of  Inrolments  in  Chancery  shall  take 
and  receive  all  such  fees  and  sums  of  money  as  have  hereto^ 
fore  been  lawfully  received  by  the  Clerks  of  Inrolments  and 
their  Deputies,  or  by  the  Six  Clerks,  or  any  of  them  as  Comp' 
trollers  of  the  Hanaper^  or  as  Riding  Clerk,  and  shall  pay  aU 
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such  fees  and  suras  of  money  into  the  Bank  of  England,  in  the 
name  of  the  Accounta^it-General,  to  be  placed  to  the  credit  of 
the  account  intituled  ^*  The  Suitors'  Fee  Fund  Account." 

3. — That  the  Clerks  of  Kecords  and  Writs  shall  perform  all 
such  duties  as  have  heretofore  been  performed  oy  the  Six 
Clerks,  Sworn  Clerks,  or  Waiting  Clerks,  as  officers  of  the 
Court>in  relation  to  the  several  matters  hereinafter  mentioned, 
that  is  to  say. 

The  filing,  custody,  copying,  and  amending  of  all  informa- 
tions, bills,  demurrers,  pleas,  answers,  and  other  pleadings  and 
records, 

The  entering  of  appearances,  rules,  consents,  notes  and 
memorandums  of  service^ 

The  certifying  of  appearances  and  proceedings, 

The  custody  of  exnibits  deposited  for  inspection  and  co« 

The  attendance  with  records  and  exhibits  on  the  Judges  of 
the  Courts,  on  the  Masters  in  Ordinary,  and  at  Assizes  or 
elsewhere. 

The  enrolment  of  Decrees  and  Orders, 
And  all  other  duties  heretofore  performed  by  the  Six  Clerks, 
Sworn  Clerks,  or  Waiting  Clerks,  as  officers  of  the  Court  in 
delation  to  suits  and  matters  in  Equity,  and  not  as  Attorneys, 
iSolicitors  or  Agents  of  the  parties  in  suits  or  matters  in  equity. 
4. — ^That  the  Clerks  of  Records  and  Writs  shall  forthwith 
provide  a  seal  in  such  form  and  bearing  such  impression  as 
"the  Lord  Chancellor  shall  approve  of,  and  that  any  person  de- 
sirous of  suing  out  any  writ  which  has  heretofore  been  issued  out 
of  the  Six  Clerks'  Office,  may  prepare  the  same  in  the  present 
form,  or  in  such  other  form  as  the  Lord  Chancellor  may  here- 
after direct,  and  may  present  such  writ  for  sealing  to  the  Clerk 
of  Records  and  Writs  in  whose  division  the  cause  is,  and 
such  writs  shall  henceforth  be  open  writs,  and  it  shall  no 
longer  be  necessary  for  the  Lord  Chancellor  to  sign  any  such 
writ,  and  that  the  Clerk  of  Records  and  Writs  to  whom  any 
such  writ  shall  be  presented  for  sealing  shall  thereupon  ascer- 
tain whether  such  writ  is  correct  in  form,  and  whether  the- 
person  presenting  the  same  is,  according  to  the  course  and 
practice  of  the  Court,  entitled  to  sue  out  the  same;  and  in > 
case  it  shall  appear  that  such  writ  is  correct  in  form,  and  that 
the  person  is  entitled  to  sue  out  the  same,  such  writ  shall  be 
forthwith  sealed  with- such  seal  as  aforesaid,  and  shall,  when, 
so  sealed,  have  the  same  force  and  validity  as  such  writ .  now 
has,  when  sealed  with  the  Great  Seal. 
.  5. — ^That  all  exceptions  for  scandal,  impertinence,  and  in*. 

y  5 


130  APPENDIX.     . 

sufficiency,  shall  be  filed  with  the  Clerk  of  Records  and  Writs 
in  whose  diyision  the  cause  may  be. 

6. — ^That  in  cases  where  security  for  costs  has  heretofore 
been  directed  to  be  given  to  a  Six  Clerk,  such  security  sball 
be  directed  to  be  given  to  the  Clerk  of  Records  and  Writs  in 
whose  division  the  cause  is. 

7. — ^That  pleas,  answers,  affidavits  or  affirmations,  wherelm 
to  ground  process  of  contempt,  affidavit  or  affirmations  re* 

Suired  to  be  annexed  to  bills,  and  oaths  or  affirmations  as  to 
le  carnage  of  pleas,  answers,  examinations,  or  depositions  of 
witnesses,  taken  before  commissioners  in  the  country,  may  be 
sworn,  affirmed,  or  attested  upon  honour,  before  any  Clerk  of 
Records  and  Writs,  or  before  the  Clerk  of  Inrolment  in  Chan- 
cery, as  occasion  may  require,  for  the  better  despatch  of 
business. 

8. — That  any  Clerk  of  Records  and  Writs,  being  requued 
to  attend  with  any  record  or  document  at  any  Assizes,  or  at 
any  Court  or  place  out  of  the  Court  of  Chancer^r,  or  the  offices 
thereof,  shall  be  entitled  to  require  that  the  Solicitor  or  party 
desiring  such  his  attendance  shall  deposit  vrith  him  a  sufiSdent 
sum  of  money  to  answer  his  just  fees,  charges,  and  expenses, 
in  respect  of  such  attendance,  and  to  undertake  to  pay  any 
further  just  fees,  charges,  and  expenses,  which  may  not  he 
fully  answered  by  such  deposit. 

9. — That  the  Taxing  Masters  shall  perform  all  such  duties 
as  have  heretofore  been  referred  to  or  performed  by  the  Mas- 
ters in  Ordinary  in  relation  to  the  taxation  of  costs ;  and  shall 
in  respect  thereof  have  all  such  powers  and  authorities  as  are 
now  vested  in  the  Masters  in  Ordinary, 

To  administer  oaths, 

To  examine  witnesses  and  parties. 

To  order  the  production  and  inspection  of  books,  papery 
and  documents; 

To  proceed  de  die  in  diem, 

To  make  separate  reports  and  certificates. 

To  require  that  any  party  be  represented  by  a  separate  Soli- 
citor, 

And  to  direct  and  adopt  all  such  other  proceedings  as  may 
now  be  directed  and  adopted  by  the  Master  in  Ordinary,  on 
references  for  the  taxation  of  costs  and  taking  accounts  of  what 
is  due  in  respect  of  such  costs  and  such  other  accounts  con- 
nected therewith,  as  may  be  directed  by  the  Court. 

10. — ^That  all  references  for  the  taxation  of  costs  shall  be  made 
to  the  Taxing  Master  in  rotation;  or  if  there  has  been  anyfo^ 
mer  taxation  of  costs  in  the  same  cause  or  matter,  then  to  1^^ 
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Taxing  Master  \>efbre  whom  such  former  taxation  has  taken 
place,  either  on  a  reference  from  the  Court,  or  upon  the  re- 
quest of  a  Master  in  Ordinary. 

11.— That  alt  bills  of  costs,  which  by  any  existing  order  have 
been  referred  for  taxation  to  any  Master  in  Ordinary,  who  shall 
not  have  certified  the  costs  due  thereon,  before  the  28th  day  of 
October  instant,  are  hereby  transferred  to  the  Taxing  Masters, 
and  shall  respectively  be  taxed  by  the  Taxing  Master  in  rota- 
tion ;  and  that  if  any  bills  of  costs  have  been  proceeded  with 
b^Mre  the  said  28th  day  of  October  instant,  the  Taxing  Master, 
by  whom  the  same  shall  be  taxed,  shall  be  at  liberty  to  adopt 
the  whole  or  such  part  as  he  shall  think  fit,  of  the  proceedings 
which  have  taken  place  before  the  transfer,  and  may  demand 
and  receive  for  completing  such  taxation,  such  fees  as  would 
have  been  payable  in  respect  thereof,  in  case  such  taxation  had 
been  continued  and  completed  by  the  Master  in  Ordinary,  in-* 
eluding  therein  the  fees  which  in  such  case  would  have  been 
payable  to  the  clerks  in  Court,  for  the  completion  of  such  tax-* 
ation,  or  as  near  thereto  as  the  circumstances  of  the  case  will 
•fdmit. 

12. — ^That  in  cases  where  the  account  of  any  trustee,  execu-^ 
tor,  administrator,  receiver,  consignee,  or  committee,  shall 
consist  in  part  of  any  bill  of  costs ;  and  in  cases  of  any  pro- 
ceedings under  the  22d  or  23d  of  the  orders  of  the  21st  of 
December,  1833,  or  under  the  47th  of  the  orders  of  the  26th 
of  August,  1841,  as  amended  by  the  6th  of  the  orders  of  the 
11th  <rf  April,  1842,  and  in  all  other  cases  where,  under  any 
General  Order,  the  Master  in  Ordinary  is  at  liberty  to  tax  the 
costs  of  any  proceeding  before  him  in  respect  of  any  excep- 
tions, or  any  creditor's  charge,  or  otherwise,  the  Master  in  Or-^ 
dinary  to  whom  it  may  be  referred  to  take  such  account,  or 
before  whom  any  such  proceeding  may  take  place,  shall  be  at 
liberty  to  request  the  Taxing  Master  in  rotation,  or  the  Taxing 
Master  to  whom  any  taxation  in  the  same  cause  or  matter  may 
have  been  previously,  referred,  to  assist  him  in  taxing  and  set-^- 
tling  such  bill  of  costs,  not  being  the  ordinary  costs,  on  passing 
audi  jiccount ;  and  that  the  Taxing  Master,  on  receiving  such 
request,  shall  proceed  to  tax  such  bill,  and  shall  have  the  same 
|>owers  and  may  receive  the  same  fees  in  respect  thereof,  as  if 
the  same  had  been  referred  to  him  by  the  Court,  and  shall 
return  the  same,  with  his  opinion  thereon,  to  the  Master  in 
Ordinary  at  whose  request  the  same  was  taxed. 

13. — That  if,  upon  the  taxation  of  any  bill  of  costs,  it  shall 
appear  to  the  Taxing  Master  that  for  the  purpose  of  duly  tax- 
ing the  «ame  it  is  necessary  to  inspect  any  books,  papers,  or 
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proceedings  relating  to  the  cause  or  matter  which  shall  he  iiy 
the  office  of  any  Master  in  Ordinary,  the  Taxing  Master  shall 
be  at  liberty  to  request  the  Master  in  Ordinary,  having  any 
such  book,  paper,  or  proceeding  in  his  office,  to  cause  the 
same  to  be  transmitted  to  the  office  of  the  Taxing  Master ;  and 
also  to  request  any  Master  in  Ordinary  to  certify  any  proceed- 
ings in  his  office,  which  may  be  comprised  in  a  bill  of  costs 
under  taxation ;  and  that  in  such  cases  the  Master  in  Ordi- 
nary, when,  and  so  soon,  and  at  and  for  such  times  as  the  due 
transaction  of  the  business  in  his  own  office  will  permit,  shall 
direct  such  books,  papers,  and  documents  to  be  transmitted  to 
the  office  of  the  Taxing  Master,  for  his  use  during  the  taxation, 
and  shall  certify  the  proceedings  which  have  taken  place  in  his 
office,  according  to  trie  request  of  the  Taxing  Master;  and  that 
after  the  costs  in  respect  of  which  such  request  of  the  Taxing 
Master  was  made  shall  have  been  certified,  the  Taxing  Master 
shall  cause  the  same  books,  papers,  and  documents  which 
have  been  so  transmitted  to  his  office,  if  then  remaining  there, 
to  be  returned  to  the  office  of  the  Master  in  Ordinary  by  whom 
they  were  transmitted,  unless  it  shall  appear  to  the  Master  in 
Ordinary,  and  also  to  the  Taxing  Master,  that  any  bill  of  costs 
forming  part  of  the  papers  so  transmitted  ought  to  be  retained 
by  the  Taxing  Master,  in  which  case  the  Taxing  Master  shall 
take  charge  of  such  bill  of  costs  subject  to  the  Order  of  the 
Court. 

14. — That  when  any  paper  or  document  shall  be  transmitted 
from  the  office  of  a  Master  in  Ordinary  to  the  office  of  a  Tax- 
ing Master,  an  entry  of  such  transmission  shall  be  made  in  the 
Book  of  Proceedings  of  the  Master  in  Ordinary,  and  shall  be 
signed  by  the  Taxing  Master  or  the  clerk  of  the  Taxing  Master 
at  whose  request  such  paper  or  document  may  be  transmitted; 
and  that  when  any  such  paper  or  document  shall  be  returned 
from  the  office  of  the  Taxing  Master  to  the  office  of  the  Master 
in  Ordinary,  an  entry- of  such  return  shall  be  made  in  the  said 
Book  of  Proceedings,  and  be  signed  by  the  Master  in  Ordi- 
nary or  his  clerk. 

15. — That  the  Taxing  Masters  are  to  be  respectively  assistant 
to  each  other ;  and  that  in  the  discharge  of  their  duties,  and  for 
the  better  despatch  of  the  business  of  their  respective  offices, 
any  Taxing  Master  may  tax  or  assist  in  the  taxation  of  a  bill 
of  costs  which  has  been  referred  for  taxation,  and  for  ascer« 
taining  what  is  due  in  respect  of  such  costs  to  any  other  Tax- 
ing Master,  and  in  such  case  shall  certify  accordingly. 

16. — That  the  solicitors  of  this  Court,  in  all  cases  where  the 
parties  sue  or  defend  by  solicitors,  and  the  parties  themselvef 
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in  all  cases  where  they  sue  or  defend  in  person,  shall  perform 
all  such  duties  as  have  heretofore  heen  performed  hj  the  sworn 
clerks  and  waiting  clerks,  as  attorneys,  solicitors,  or  agents,  of 
the  parties  in  relation  to  the  several  matters  hereinafter  men- 
tioned, viz. : 

The  making  out  of  writs, 

The  serving  and  heing  served  with  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and  vnrit- 
ten  communications,  in  causes  and  matters  depending  in 
Court, 

The  signing  of  elections  and  agreements  to  proceed  at  law 
or  in  equity. 

The  signing  of  petitions  of  re-hearing  and  appeal. 

The  entering  of  appearances  and  consents  with  the  re- 
gistrar. 

The  signing  of  consents  to  petitions. 

The  tender  and  acceptance  of  costs. 

The  joining  in  commission  and  striking  of  commissioners' 
names. 

The  signing  of  notices  hy  paupers. 

And  all  other  duties  heretofore  performed  by  the  Sworn 
Clerks,  and  Waiting  Clerks,  as  attorneys,  solicitors,  or  agents 
of  the  parties  in  suits  or  matters  in  Equity. 

17. — ^That  every  solicitor  of  a  party  suing  or  defending  by 
a  solicitor  shall  cause  to  be  indorsed  or  written  upon  every 
writ  which  he  shall  sue  out,  and  upon  every  information, 
hill,  demurrer,  plea,  answer,  or  other  pleading  or  proceed- 
ing, and  all  exceptions,  which  he  may  leave  with  the  Clerks 
of  Records  and  Writs  to  be  filed,  and  upon  all  instructions, 
which  he  may  give  to  the  Clerks  of  Records  and  Writs  for 
any  appearance  or  other  purpose,  his  name,  and  place  of 
business,  and  also  (if  his  place  of  business  shall  be  more  than 
three  miles  from  the  Record  and  Writ  Clerks'  office)  another 
proper  pla^e  (to  be  called  his  address  for  service),  which  shall 
not  be  more  than  three  miles  from  the  said  office,  where 
writs,  notices,  orders,  warrants,  rules,  and  other  documents, 
proceedings,  and  written  communications  may  be  left  for 
nim ;  and  where  any  such  solicitor  shall  only  be  the  agent  of 
any  other  solicitor,  he  shall  add  to  his  own  name  or  firm  and 
place  of  business,  the  name  or  firm  and  place  of  business 
of  the  principal  solicitor. 

18. — ^That  a  party  suing  or  defending  by  a  solicitor  shall 
not  be  at  liberty  to  change  his  solicitor  in  any  cause  or  matter 
without  an  order  of  the  Court  for  that  purpose,  which  may  be 
obtained  by  motion  or  petition,  as  of  course ;  and  that,  until 
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»uch  order  is  obtained  and  served,  and  notice  thereof  giTen 
to  the  Clerk  of  Records  and  Writs,  the  former  solicitor  shall 
be  considered  as  the  solicitor  of  the  party. 

19. — ^That  where  tlie  piarty  sues  or  defends  by  a  solicitor, 
and  no  address  for  service  of  such  solicitor  shall  have  been 
indorsed  or  added  pursuant  to  the  directions  of  the  seven- 
teenth order,  all  writs,  notices,  orders,  warrants,  rules,  and 
other  documents,  proceedings,  and  written  communications, 
not  requiring  personal  service  upon  the  party  to  be  affected 
thereby,  and  which  have  heretofore  been  served  upon  the 
Sworn  Clerks,  or  Waiting  Clerks,  shall,  unless  the  Court  shall 
otherwise  direct,  be  deemed  sufficiently  served  upon  the  party, 
if  served  upon  his  solicitor  at  his  place  of  business ;  but  if  an 
address  for  service  of  such  solicitor  shall  have  been  indorsed 
or  added  as  aforesaid,  then  all  such  writs^  notices^  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications,  shall  be  deemed  sufficiently  served 
\ipon  such  party,  if  left  for  his  solicitor  at  such  address  for 
service. 

20. — That  every  party  suing  or  defending  in  person  shall 
eanse  to  be  indoi;3ed  or  written  upon  every  writ  which  h$ 
shall  sue  out,  and  upon  every  information,  bill,  demurrer, 
plea,  answer,  or  other  pleading  or  proceeding,  and  all  excep- 
tions which  he  may  leave  with  the  Clerks  of  Records  and  Writs, 
to  be  filed,  and  upon  all  instructions  which  he  may  give  to 
the  Clerks  of  Records  and  Writs,  for  any  appearance  or  other 
piupose,  his  name  and  place  of  residence,  and  also  (if  his 
place  of  residence  shall  be  more  than  three  miles  from  the 
Record  and  Writ  Clerks*  office)  another  proper  place  (to  be 
called  his  address  for  service),  which  shall  not  be  more  than 
three  miles  from  the  said  office,  where  writs,  notices,  orders, 
warrants,  rules,  and  other  documents,  proceedings,  and 
written  communications  may  be  left  for  him. 

21. — That  where  the  party  sues  or  defends  in  person,  and 
no  address  for  service  of  such  party  shall  have  been  indorsed 
or  written  pursuant  to  the  directions  of  the  twentieth  order^ 
and  in  cases  where  any  party  has  ceased  to  have  a  solicitor,  all 
writs,  notices,  orders,  warrants,  rules,  and  other  documents, 
proceedings,  and  written  communications  not  requiring  per- 
sonal service  upon  the  party  to  be  affected  thereby,  and  which 
have  heretofore  been  served  upon  the  Sworn  Clerks,  or  Wait^ 
ing  Clerks,  shall^  unless  the  Court  shall  otherwise  direct,  be 
deemed  to  be  sufficiently  served  upon  the  party  if  served  uport 
him  personally,  or  at  his  place  of  residence ;  but  if  an  address 
for  service  of  such  party  ^all  have  been  indorsed  or  added  a^ 
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aforesaid,  then  all  such  writs,  notices,  orders,  warrants,  rules, 
^and  other  documents,  proceedings,  and  written  communica- 
'^ons,  shall  be  deemed  sufficiently  served  upon  such  party  if 
Xeft  for  him  at  such  address  for  service. 

22. — That  all  writs,  notices,  orders,  warrants,  rules,  and 
^ther  documents,  proceedings,  and  other  written  communica* 
"^ions,  not  requiring  personal  service  upon  the  party  to  be 
^fleeted  thereby,  and  which  have  heretofore  been  served  on  the 
clerks  in  Court  or  Waiting  Clerks,  shall  be  served  before  eight 
m^dock  in  the  evening  of  the  day  on  which  the  same  shall  be 
served,  or  otherwise  the  same  shall  be  deemed  to  have  been 
aenred  on  the  next  following  day,  excluding  Sundays. 

23.— <That  when  any  solicitor  or  party  shall  cause  an  ap- 
"pearance  to  be  entered,  or  an  answer,  demurrer,  plea,  or  re- 
^plication,  to  be  filed,  he  shall  on  the  same  day  give  notice 
'tiksreof  to  the  solicitor  of  the  adverse  party  or  to  Uie  adverse 
party  himself  if  he  acts  in  person. 

24.-^That  when  any  exceptions  for  scandal,  impertinence, 
or  insufficiency  shall  be  taken,  the  solicitor  of  the  party  taking 
the  same,  or  the  party  himself  if  he  acts  in  person,  shall  leave 
such  exceptions  at  tlie  Record  and  Writ  Clerks'  office  to  be 
iiled,  and  shall  on  the  same  day  give  notice  of  the  filing 
"diereof  to  the  solicitor  for  the  adverse  party  or  to  the  adverse 
party  himself  if  he  acts  in  person. 

25. — That  any  solicitor  signing  any  petition  of  rehearing  or 
appeal,  or  any  consent  to  a  petition  or  any  notice  of  motiony 
or  any  proceeding  or  application  to  be  made  by  a  pauper, 
shall  thereby  become  subject  to  all  liabilities  to  which  the 
sworn  clerks  have  heretofore  been  subject  in  respect  of  such 
matters. 

26.— That  the  solicitor  for  the  party  examining  any  witness 
before  one  of  the  examiners  is  to  serve  the  usual  notice  in 
writing,  containing  the  name  and  description  of  such  witness, 
upon  the  solicitor  or  solicitors  of  the  adverse  party  or  parties 
in  ikt  cause. 

27. — ^That  for  the  purpose  of  procuring  a  guardian,  a^ft^cm, 
to  be  assigned  in  Court  for  an  infant  defendant,  the  solicitor  is 
to  attend  the  Court  with  the  infant  and  proposed  guardian, 
and  reoiiest  such  assignment  to  be  made ;  and  he  is  to  certify 
to  ^  Court  that  the  proposed  guardian  has  no  interest  ad- 
verse to  the  interest  of  the  infant,  and  is  a  proper  person  to  be 
assigned  guardian. 

28.— rThat  where,  according  to  the  present  practice,  it  has 
been  usual  to  assign  a  Six  Clerk  Guardian  ad  litem  of  an 
in&nt  or  person  of  unsound  mind,  the  Court  may  appoint  one 
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of  the  Solicitors  of  the  Court  to  be  such  guardian,  and  may* 
direct  that  the  costs  to  be  incurred  in  the  performance  of  the 
duties  of  such  office  shall  be  borne  and  paid,  either  by  the 
parties  or  some  one  or  more  of  the  parties  to  the  suit  in  which 
sucii  appointment  shall  be  made,  or  out  of  any  fund  in  Court 
in  which  such  infant  or  person  of  unsound  mind  may  be  in^ 
terested,  and  may  give  directions  for  the  repayment  or  allow- 
ance of  such  costs  as  the  justice  and  circumstances  of  the  case 
may  require. 

29. — ^Tbat  all  affidavits  and  affirmations  to  be  filed  in  the 
Affidavit  Office  may  be  sworn  or  affirmed  before  the  Clerk  of 
Affidavits,  who  is  to  receive  the  proper  and  usual  fees  for 
taking  the  same,  and  to  pay  the  amount  of  the  several  sums 
which  he  may  so  receive  into  the  Bank  of  England,  to  the 
account  of  the  Suitors'  Fee  Fund. 

30.— That  the  General  Order,  dated  the  twelfth  day  of 
October,  one  thousand  eight  hundred  and  forty-one,  for 
giving  effect  to  certain  provisions  in  an  Act  passed  in  the 
fifth  year  of  the  reign  of  her  present  Majesty,  intituled,  ''An 
Act  to  make  further  provisions  for  the  administration  of  jus- 
tice,'' for  transferring  to  this  Court  all  suits  and  matters  which 
on  the  fifteenth  day  of  October,  one  thousand  eight  hun- 
dred and  forty-one,  should  be  depending  in  her  Majesty's 
Court  of  Exchequer  as  a  Court  of  Equity,  or  under  the  special 
authority  of  any  act  or  acts  of  Parliament,  be  hereby  dis- 
charged, and  in  lieu  thereof  the  following  order  be  hereby 
substituted;  viz..  That  as  to  all  records  and  documents  hereto- 
fore belonging  to  the  said  Court  of  Exchequer  as  aforesaid, 
and  not  yet  brought  into  the  Court  of  iChancery,  the  Clerk  of 
Records  and  Writs  to  whose  department  such  suit  would 
belong  shall,  upon  request  of  any  of  the  panics,  apply  for  the 
records  and  other  documents  in  such  suit  not  before  brought 
into  the  Court  of  Chancery.  And  it  is  hereby  further  ordered, 
that  so  far  as  regards  the  taxation  and  allowance  of  costs  in 
any  of  the  suits  or  matters  to  be  transferred  in  pursuance  of^ 
the  said  Act,  and  which  shall  not,  by  any  order  of  this  Court 
be  directed  to  be  regulated  in  that  particular  by  the  late  prac-  ~ 
tice  of  the  Court  of  Exchequer,  such  costs  shall  be  taxed  and. 
allowed  in  manner  following  (that  is  to  say),  the  costs  pre- 
viously to  the  said  15th  day  of  October,  1841,  shall  be  tazeJ:^- 
and  allowed  according  to  the  practice  of  the  said  Court  otf" 
Exchequer,  and  the  costs  from  and  inclusive  of  the  said  15tb 
day  of  October  shall  be  taxed  and  allowed  according  to  the 
practice  of  this  Court. 

31.— That  the  fourth  of  the  orders  of  the  3d  April>  182^/ 
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shall  be  inferpreted  as  if  the  same  were  amended  by  substitut- 
ing the  word  « file,*'  for  the  word  « deliver."  That  the 
twentieth  of  the  same  orders  shall  be  interpreted  as  if  the 
same  were  ametided  by  substituting  the  word  **  Solicitor"  for 
the  words  **  Clerk  in  Court."  That  the  forty-third  of  the 
same  orders  shall  be  interpreted  as  if  the  same  were  amended 
by  substituting  the  words  **  Record  and  Writ  Clerks*  Office" 
for  the  words  "  Six  Clerks*  Office."  That  so  much  and  such 
parts  of  the  seventy-sixth  of  the  same  orders,  amended  by 
the  orders  of  the  23d  November,  1831,  as  relate  to  the  taxa- 
tion of  costs,  shall  be  interpreted  as  if  the  same  were  further 
amended,  by  substituting  the  words  "  Taxing  Master,"  for 
the  word  *•  Master."  That  the  second  of  the  orders  of  the 
11th  April,  1842,  shall  be  interpreted  as  if  the  same  were 
amended  by  substituting  the  words  "  One  of  the  solicitors  of 
this  Court,"  for  the  words  "The  Senior  Six  Clerk  not  towards 
the  Cause."  And  that  in  like  manner  where,  by  reason  of 
the  said  act  of  parliament  made  and  passed  in  the  fifth  and 
sixth  year  of  her  Majesty,  intituled,  "  An  Act  for  abolishing 
certain  Offices  of  the  High  Court  of  Chancery  in  England," 
or  of  any  orders  made  iu  pursuance  of  the  said  Act,  any 

•  general  order  of  the  Court  shall  have  become  inapplicable  to 
the  offices  and  practice  of  the  Court,  as  established  by  and  in 
pursuance  of  the  said  Act,  such  general  order  shall  be  inter- 
preted as  if  the  same  were  amended,  and  the  directions 
therein  contained  were  made  consistent  with  the  said  Act  of 
Parliament,  and  the  orders  made  in  pursuance  thereof;  and 

that  the  Registrars  of  the  Court  and  tlie  Secretaries  of  the 
Master  of  the  Rolls  shall,  in  drawing  up  all  orders,  adapt  the 
language  thereof  to  the  alterations  made  in  the  practice  of  the 
Court,  by  the  said  Act  of  Parliament  and  the  orders  made  in 

pursuance  thereof. 

32. — ^That  the  fees  set  forth  in  the  first  schedule  hereto 
shall  be  received  and  taken  by  the  Clerk  of  the  Inrolments  in 
Chancery,  and  his  Clerks,  in  addition  to  the  fees  and  sums  of 
money  mentioned  in  the  Second  Order.  That  the  fees  set 
forth  in  the  Second  Schedule  hereto  shall  be  received  and 
taken  by  the  Clerks  of  Records  and  Writs,  and  their  Clerks. 
That  the  fees  set  forth  in  the  third  schedule  hereto  shall  be 
received  and  taken  by  the  Taxing  Masters,  and  their  Clerks. 
That  the  fees  set  forth  in  the  fourth  schedule  hereto  shall 
be  received  and  taken  by  the  Clerk  of  Affidavits,  and  his  Clerk* 
Tliat  the  fees  set  forth  in  the  Fifth  Schedule  hereto  shall  be 
received  and  taken  by  the  clerks  to  the  Masters  in  Ordinary, 
in  addition  to  the  other  fees  received  and  taken  by  them^ 
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And  that  the  fees  set  forth  in  the  sixth  schedule  hereto  shall 
be  received  and  taken  by  solicitors  for  their  own  use,  in  addi^* 
tion  to  the  other  fees  received  and  taken  by  them.  And  that 
the  Clerks  of  Records  and  Writs,  and  the  Taxing  Masters 
respectively,  may  require  any  of  the  said  fees  payable  to 
them  respectively  to  be  paid  in  advance,  or  may  require  a 
deposit  to  be  paid  on  account  thereof. 

33.— That  all  the  fees  which  are  hereby  authorised  to  be 
received  by  the  Clerk  of  the  Inrolments  in  Chancery,  the  Clerks 
of  Records  and  Writs,  the  Taxing  Masters,  the  Clerk  of  the 
Affidavits,  and  the  Clerks  of  the  Masters  in  Ordinary,  shall 
be  by  them  severally  and  respectively  paid  into  the  Bank  of 
England,  in  the  name  of  the  Accountant*General,  to  be  placed 
to  the  credit  of  the  account  entitled  the  *'  Suitors'  Fee'  Fund 
Account." 

34. — That  the  foregoing  Orders  shall  take  effect  from  and  , 
after  the  28th  day  of  October,  1842. 


First  Schedule. 

Fees  to  be  taken  hy  the  Clerk  of  Inrolments  in  Chancery  ami 
his  Clerks, 

£  s.   I 
For  the  acknowledgment  of  every  deed  for  each 

party     0    6    0 

For  the  acknowledgment  of  every  specification  for 

each  party    0    2    6 

For  every  oath,  affirmation,   or  attestation,  upon 

honour   0  1  ^ 


Second  Schedule. 

Tees  to  he  taken  hy  the  Clerks  of  Records  and  Writs  and  their 
CUrks. 

Sealing  every  dedimus  to  take  an  answer     0  10 

Sealing  every  special  dedimus  by  order  of  Court  0  18 

Sealing  special  injunction 1  10 

Sealing  an  attachment  or  distringas  for  not  appear- 
ing or  answering 0    f 

Sealing  every  other  writ      1 


ORDERS  OF  26th  OCT.  1842.         139 

£    8.    d. 
^^sealing  any  writ  on  any  alteration  thereof    ....     0    3    o 

j^iliogerery  bill  or  information 1     0    0 

filing  replication   0  10    0 

-Entering  appearance  for  any  defendant  appearing 

separately 0    7    0 

-^otering  appearance  if  not  more  than  three  de- 

fendants    0    7    0 

^^  more  than  three  and  not  exceeding  six  defen- 
dants         0  14    0 

'^Vjid  in  the  same  proportion  for  any  number  of 

defendants, 
^^ffice  copies  of  documents  left  for  inspection  as 

exhibits,  per  folio    ,...•, 0    0    4 

^^11  other  office  copies,  per  folio 0    0  10 

*'iling  plea,  answer  or  demurrer  .,.,,.. 010    0 

Wintering  a  rule    .., 0    8    0 

-^Vttending  Court  of  Chancery,  or  Master  with  re- 

■    cord,  per  diem 014    0 

XZ>itto  with  exhibits  per  diem,  exclusive  of  carriage 

or  porterage,  when  required 0  14    0 

-Attending  with    record  or  exhibits  in  any  other 
Court  or  place  (besides  expenses  to  be  retained 

by  the  officer  to  his  own  use),  per  diem 2    2    0 

«7ery  consent 0    7    0 

^very  certificate 0    4    0 

Examining  all  copies  with  the  records,  per  folio  . .     0    0    2 
£very    exemplification,    per    skin,    exclusive    of 

parchment  and  duty    1  14    0 

On  Inspection  of  documents  left  with  the  Clerks 

of  Records  and  Writs,  per  hour    0    7    0 

Amending  every  record  if  amendments  under  ten 

folios 0  14    0 

If  more  than  ten  folios,  for  every  folio  over 0    0    6 

Amending  every  office  copy,  if  amendments  un- 
der ten  folios    0    7    0 

If  more  than  ten  folios,  for  every  folio  over 0    0    4 

Setting  down  cause  besides  certificate  1     1     0 

Search  for  records  when  in  the  record  room,  or 
for  any  person  not  being  a  party  in  the  cause, 

first  year 0    2    0 

Each  year  after    0    1    0 

Inspection  of  same 0    7    0 

Filing  every  note 0    7    0 
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£   I.     ^. 
Entering  Memorandum  of  Service  of  Copy  Bill  on 

every  Defendant 0    7         ^ 

Every    Oath,    Affirmation,    or    Attestation    upon 

Honour 0    1         ^ 

Every  Exhibit  to  Affidavit,  &c 0    2         6 

Inrolling  Decree  or  Order,  the  same  fees  as  hereto- 
fore until  further  order. 


Third  Schedule. 

Fees  to  he  taken  hy  the  Taxing  Masters  and  their  Clerks. 

Forevery  Warrant  ..^ 0    3        0 

For  Drawing  every  Report,  per  folio,  exclusive  of 

the  following  fee  , 0    1        ^ 

On  signing  every  Report  and  Certificate 1    0       <> 

Per  Centage  on  amount  of  every  Bill  of  Costs  as 

Taxed   4    0       0 

For  Copies  of  Bills  of  Costs  and  other  Documents 

perfolio 0    0      4 

For  every  Oath,  Affirmation,  or  Attestation  upon 

Honour 0    1      ^ 

For  every  Exhibit   0    2     6 

For  signing  the  Allowance  to  every  Set  of  Interro- 
gatories, Accounts,  or  other  Document 0    5     0 

For  an  Examination  Fee  on  each  Witness  exclu- 
sive of  Oath 0    5    0 


Fourth  Schedule. 

Fees  to  be  taken  by  the  Clerk  of  Affidavits, 

For  every  Affidavit 0    1   ^ 

For  every  Exhibit    0    2   6 


Fifth  Schedule. 

Fee  to  be  taken  by  the  Clerks  of  the  Masters  in  Ordinary* 

For  Copies,  in  addition  to  the  sum  of  one  penny 
halfpenny  now  taken  and  received,  the  further 
sum  of,  per  folio •,... 0    0  2J 
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Sixth  Schedule. 

Fees  to  he  taken  and  received  hy  Solicitors. 

£  8,  d, 

Por  preparing  every  writ  vrithout  order     0  6  8 

t>itto,  every  writ  under  order,  except  special  in- 
junction     ^ 0  13  4 

C>iUo,   special   injunction,  including  ingrossment 

and  docket,  per  folio   0  1  4 

B*archment  as  paid  . . .- 0  0  0 

Lyndhuest,  C. 
Langdale,  M.  R. 
Lancelot  Suadwell,  V.  C.  E. 
James  Wigram,  V.  C. 


tiORD  Lyndhurst's  Orders  for  regulating  the  Practice  as 
to  the  Inrolment  of  Decrees  and  Orders,  17th 
March,  1843. 

The  Right  Honourable  John  Singleton,  Lord  Lynd- 
HURST,  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the   advice  and  assistance  of  the  Right 
Honourable  Henry,  Lord  Langdale,  Master  of  the 
Rolls,  The  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice-Chancellor  of  England,  The  Right  Ho- 
nourable  the   Vice-Chancellor    Sir  James  Lewis 
Knight   Bruce,    and  The   Right  Honourable  the 
Vice-Chancellor  Sir  James  Wigram,  doth  hereby 
Order  and  direct  in  manner  following  (that  is  to 
say):— 
First,  That  for  the  purpose  of  diminishing  expense  in  the 
inrolment  of  decrees  and  orders,  no  part  of  the  statements 
or  allegations  contained  in  any  bill,  answer,  petition,  affi- 
davit, or  report,  shall  be  recited  or  stated  in  any  such  inrol- 
ment, but  that  it  shall  be  sufficient  to  state  in  such  inrolment 
the  filing  of  the  bill  or  petition,  or  service  of  the  notice  of 
motion,  with  the  names  of  the  parties  thereto,  together  with 
the  prayer  of  the  bill  or  petition,  or  noticje  of  motion,  the 
filing  of  the  several  answers,  and  other  pleadings  or  proceed- 
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ings  and  reports,  whether  confirmed  or  not,  and  the  short 
purport  or  effect  of  any  decree  or  order  made,  had,  put  in, 
or  taken,  before  the  date'of  the  decree  or  order  inroUed  and 
leading  thereto. 

Second,  That  no  decree  or  order  shall  be  inrolled  until 
the  Clerk  of  Records  and  Writs  in  whose  division  the  cause 
or  matter  m^y  be  shall  have  inspected  the  docquet  of  such 
inrolment,  and  shall  have  certified  thereon  that  the  statement 
of  the  pleadings,  orders,  reports,  and  proceedings  therein 
contained  is  correct,  and  that  for  such  inspection  and  certifi- 
cate, the  Clerk  of  Records  and  Writs  shall  be  entitled  to  re- 
ceive, and  he  is  hereby  authorized  to  receive  the  sum  of  five 
pounds,  to  be  by  him  paid  into  the  Suitors'  Fee  Fund. 

Lyndhurst,  C. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  C.  E. 

James  Lewis  Knight  Brucei  V.  C« 

James  Wig  ram,  V.  C. 
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Order  of  Court. — March  22, 1844. 

The  Right  Honourable  John  Singleton,  Lord  Lynd- 
hurst.  Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  assistance  of  the  Right 
Honourable  Henry,  Lord  Langdale,  Master  of  the 
Rolls,  the  Right  Honourable  Sir  Lancelot  Shad- 
well,  Vice-Chancellor  of  England,  the  Right  Ho- 
nourable the  Vice-Chancellor,  Sir  James  Lewis 
Knight  Bruce,  and  the  Right  Honourable  the  Vice- 
Chancellor,  Sir  James  Wioram,  doth  hereby,  in  pur- 
suance of  an  Act  of  Parliament  passed  in  the  fifth  and 
sixth  years  of  the  reign  of  her  present  Majesty,  inti- 
tuled, "  An  Act  for  Abolishing  certain  Offices  in  the 
High  Court  of  Chancery,"  and  in  pursuance  and  exe- 
cution of  all  other  powers,  enabling  him  in  that 
behalf.  Order  and  direct  in  manner  following,  that 
is  to  say, — 

First.— That  the  Clerks  of  Records  and  Writs,  and  their 
clerks,  shall,  in  lieu  and  instead  of  the  fee  of  tenpence  per 
^^lio  for  all  Office  Copies  of  documents  (other  than  office 
Copies  of  documents  left  for  inspection  as  exhibits)  men- 
tioned in  the  second  Schedule  to  the  Order  of  Court  of  the 
"twenty-sixth  day  of  October,  one  thousand  eight  hundred 
5ind  forty-two,  receive  and  take,  for  all  such  Office  Copies, 
bespoke  after  the  twenty-third  day  of  March  instant,  a  fee 
of  bightpence  per  folio,  and  no  more. 

Secondly. — ^That  this  Order  be  entered  with  the  Registrar 
of  the  High  Court  of  Chancery. 

Lyndhurst,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram,  V.  C. 
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Order  of  Court. — Mondm/,  tSth  April,  1844. 

The  Right  Honourable  John  Singleton,  Lord  Lysd- 
BURST,  Lord  High  Chancellor  of  Great  Britain,— by  and 
with  the  advice  and  assistance  of  the  Right  Honourable 
Hem  ry  Lord  Lang  dale,  Master  of  the  Rolls ;  the  Right 
Honourable  Sir  Lancelot  Shad^vell,  Vice-Chancellor 
of  England  ;  the  Right  Honourable  the  Vice-Chancellor, 
Si  r  James  Kn  ight  Lewis  Bruce,  and  the  Right  Honour- 
able the  Vice-Chancellor,  Sir  James  Wigram,— Doth 
hereby,  in  pursuance  of  an  Act  of  Parliament  passed  in 
the  fifth  and  sixth  years  of  the  reign  of  Her  present  Ma- 
jesty, intituled  "An  Act  for  abolishing  certain  OflBces  in 
the  High  Court  of  Chancery  in  England,"  and  in  pursu- 
ance and  execution  of  all  other  powers  enabling'  him  in 
that  behalf,  order  and  direct  in  manner  following  (that  is 
to  say) : — 

First.— That  the  Examiners  of  the  High  Court  of  Chancery 
shall,  in  lieu  and  instead  of  the  fee  of  fourteen--pence  perfolio, 
receivable  by  them  for  all  Office  Copies  of  Iiiterrogatories, 
Depositions,  or  other  Documents,  receive  and  take  for  all  such 
Office  Copies,  bespoke  after  the  sixteenth  day  of  April  in- 
stant, a  fee  of  eight-pence,  and  no  more. 

Secondly. — ^That  this  order  be  entered  with  the  Registrar  of 
the  High  Court  of  Chancery. 

(Signed)    Lyndhurst,  C. 

Lanodale,  M.  R. 
Lancelot  Sha dwell,  V.  C.  E. 
J.  L.  Knight  Bruce,  V.  C. 
James  Wigram    V,  C. 
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ictfar  altering  and  amending  the  Law  regarding  Commit* 
ents  by  Courts  of  Equity  for  Contempts,  and  the  taking 
ills  pro  confesso.  [16th  July,  1830.] 

EIEREAS  by  two  several  Acts,  the  one  passed  in  the  fifth 
r  of  the  reign  of  his  late  Majesty  George  the  Second,  in- 
led  An  Act  for  making  Process  in  Courts  cf  Equity  effeC" 
I  agairut  Persons  who  abscond  and  catmot  be  served  there^ 
h,  or  refuse  to  appear ;  and  the  other,  passed  in  the  forty- 
I  year  of  the  reign  of  his  late  Majesty  King  George  the 
rd,  intituled  An  Act  to  amend  an  Act  passed  in  the  Fourth 
%r  of  His  present  Majesty,  intituled  "  An  Act  for  prevent- 
Inconveniences  arising  in  Cases  of  Merchants,  and  such 
5r  Persons  as  are  within  the  Description  of  the  Statutes 
\ting  to  Bankrupts,  being  entitled  to  Privilege  of  Parlia- 
it  and  becoming  insolvent,  and  to  prevent  Detay  in  the 
iring  Appearances  in  Actions  brought  against  Persons 
ing  Privilege  of  Parliament  T  certain  provisions  were 
ie  for  entering  appearances  and  taking  bills  in  equity  pro 
fesso :  And  whereas  it  is  expedient  to  alter  and  amend 
I  to  consolidate  the  laws  on  that  subject ;  and  it  is  also 
»edient  to  alter  and  amend  the  law  relating  to  commit- 
nts  by  Courts  of  Equity  for  contempts;'  Be  it  therefore 
ted  by  the  King's  most  excellent  Majesty,  by  and  with 
idvice  and  consent  of  the  Lords  spiritual  and  temporal, 
Commons,  in  this  present  Parliament  assembled,  and  by 
luthority  of  the  same.  That  the  whole  of  the  said  recited 
3f  the  fifth  year  of  King  George  the  Second,  and  so  much 
le  said  recited  Act  of  the  forty-fifth  year  of  his  late  Ma- 
George  the  Third,  as  relates  to  Courts  of  Equity,  and 
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the  reading  of  Bills  of  Discovery  as  evidence,  shall  be  and  the 
same  are  hereby  repealed  ;  but  so  as  not  to  affect  any  thing 
done  or  executed  in  pursuance  thereof  respectively ;  and  any 
suit,  matter,  or  thing  now  in  progress  under  the  authority  of 
the  said  Acts  respectively,  and  not  completed,  shall  or  may 
be  completed  under  the  powers  of  this  Act;  and  all  the 
powers  of  this  Act  shall  or  may  be  exercised  as  well  in  regard 
to  new  suits,  commitments,  discharges,  conveyances,  fines, 
recoveries,  matters,  or  things,  as  to  suits,  commitments,  dis* 
charges,  conveyances,  fines,  recoveries,  matters,  or  things  now 
subsisting  or  remaining  to  be  made,  done,  or  perfected,  whe- 
ther the  powers  of  the  said  Acts  or  any  of  them  respectively 
shall  or  shall  not  have  been  applied  thereto. 

II.  And  be  it  further  enacted.  That  the  warden  of  the  Fleet 
prison  shall  keep  a  register  of  the  names  of  all  persons  com- 
mitted by  the  Courts  of  Equity  for  contempts,  stating  the 
dates  and  the  grounds  of  their  several  commitments,  and  the 
dates  of  their  respective  discharges,  and  shall,  on  the  twen- 
tieth day  of  January,  the  twentieth  day  of  April,  the  twentieth 
day  of  July,  and  the  twentieth  day  of  October,  in  every  year, 
make  a  report  to  the  Lord  Chancellor  of  the  names  and  de- 
scriptions of  such  prisoners  in  his  custody  on  each  of  snch 
days  respectively,  with  the  causes  and  dates  of  their  respec- 
tive commitments. 

III.  *And   whereas  sometimes  persons    have  withdrawn 

*  themselves  beyond  the  seas,  or  otherwise  absconded, to  a?oid 

*  appearing  in  Courts  of  Equity,  or  being  served  with  process 

*  for  that  purpose,  or  being  brou(i:ht  into  Court  by  habeas  cor- 

*  pus,  have  refused  to  appear;'  For  remedy  of  the  inconve- 
nience thence  ensuing,  be  it  further  enacted,  That  if  in  any 
suit  which  hath  been  or  hereafter  shall  be  commenced  in  any 
Court  of  Equity,  any  defendant,  against  whom  any  subpcena 
or  other  process  shall  issue,  shall  not  cause  his  appearance  to 
be  entered  upon  such  process  within  such  time  and  in  such 
manner  as  according  to  the  rules  of  the  Court  the  same  ought 
to  have  been  entered  in  case  such  process  had  been  duly 
served,  and  an  afhdavit  or  affidavits  shall  be  made  to  the 
satisfaction  of  such  Court  that  such  defendant  is  beyond  the 
seas,  or  that  upon  inquiry  at  his  usual  place  of  abode  he 
could  not  be  found  so  as  to  be  served  with  such  process,  and 
that  there  is  just  ground  to  believe  that  such  defendant  is  gone 
out  of  the  realm,  or  otherwise  absconded,  to  avoid  being 
served  with  the  process  of  such  Coiirt ;  then  and  in  such  case 
the  Court  out  of  which  such  process  issued  may  malce  an 
order  directing  and  appointing  such  defendant  to  appear  {it  a 
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certain  day  therein  to  be  named,  and  a  copy  of  such  order 
^ball,  within  fourteen  days  after  such  order  made,  be  inserted 
in  the  London  Gazette,  and  published  on  some  Lord's  day 
immediately  after  Divine  Service  in  the  parish  church  of  the 
jiarish  where  such  defendant  made  his  usual  abode,  within 
^irty  days  next  before  such  his  absenting ;  and  also  a  copy  of 
such  order  ^all,  within  the  time  aforesaid,  be  posted  up  as 
mfter  mentioned  ;  (that  is  to  say,)  a  copy  of  eveiy  such  order 
made  in  his  Majesty's  Hiffh  Court  of  Chancery,  Court  of  Ex- 
chequer, or  the  Court  of  the  Duchy  Chamber  of  Lancaster,  at 
AVestminster,  shall  be  posted  up  in  some  public  place  at  the 
'Royal  Exchange  in  London ;  and  a  copy  or  every  such  order 
made  in  any  of  the  Courts  of  Equity,  of  the  counties  palatine 
^  Chester,  Lancaster,  and  Durham,  or  of  the  Great  Sessions 
in  Wales,  shall  be  posted  up  at  some  public  place  in  some 
market  town  within  the  jurisdiction  of  the  Court  by  which 
«ach  order  was  made,  and  nearest  to  the  place  where  such 
defendant  made  his  usual  abode  as  aforesaid,  such  place  of 
abode  being  also  within  the  jurisdiction  of  the  said  Court ; 
•«nd  if  the  defendant  do  not  appear  within  the  time  limited  by 
such  order,  or  within  such  turther  time  as  the  Court  shall 
appoint,  then  on  proof  made  of  such  publication  of  such  order 
as  aforesaid,  the  Court  being  satisfied  of  the  truth  thereof,  may 
order  the  plaintiff's  bill  to  be  taken  pro  confessOf  and  make 
sach  decree  thereupon  as  shall  be  thought  just,  and  may  there- 
upon issue  process  to  compel  the  performance  of  such  decree, 
either  by  an  immediate  sequestration  of  the  real  and  personal 
estate  and  effects  of  the  party  so  absenting  (if  any  such  can  be 
found),  or  such  part  thereof  as  may  be  sufficient  to  satisfy  the 
demands  of  the  plaintiff  in  the  said  suit,  or  by  causing  pos- 
session of  the  estate  or  effects  demanded  by  the  bill  to  be  de- 
livered to  the  plaintiff,  or  otherwise,  as  the  nature  of  the  case 
shall  require;  and  the  said  Court  may  likewise  order  such 
plaintiff  to  be  paid  and  satisfied  his  demands  out  of  the  estate 
or  effects  so  sequestered,  according  to  the  true  intent  and 
meaning  of  such  decree,  such  plaintiff  first  giving  sufficient 
security,  in  such  sum  as  the  Court  shall  think  proper,  to  abide 
such  order  touching  the  restitution  of  such  estate  or  effects  ar 
the  Court  shall  think  proper  to  make  concerning  the  same, 
upon  the  defendant's  appearance  to  defend  such  suit,  and 
paying  such  costs  to  the  plaintiff  as  the  Court  shall  order;  but 
in  case  such  plaintiff  shall  refuse  or  neglect  to  giv«  such  secu* 
ri^  as  aforesaid,  then  the  said  Court  shall  order  the  estate  or 
effects  so  sequestered,  or  whereof  the  possession  shall  be  de- 
creed to  be  delivered,  to  remain  under  the  direction  of  the 
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Court,  either  by  appointing  a  receiver  thereof,  or  otherwise, 
ai  to  such  Court  shall  beem  meet,  until  the  appearance  of  the 
defendant  to  defend  such  suit,  and  his  paying  such  costs  to 
the  plaintiff  as  the  said  Court  shall  think  reasonable,  or  until 
such  order  shall  be  made  therein  as  the  Court  shall  think  just. 

IV.  Provided  always,  and  be  it  further  enacted,  That  if 
any  person,  against  whom  any  decree  shall  be  made  upoa 
refusal  or  neglect  to  enter  his  appearance,  or  appoint  a  Clerk 
in  Court  or  attorney  to  act  on  his  behalf,  shall  be  in  custody 
or  forthcoming,  so  that  he  may  be  served  with  a  copy  of  sudb 
decree,  then  he  shall  be  served  with  a  copy  thereof  before  aoy 
process  shall  be  taken  out  to  compel  the  performance  thereof. 

V.  Provided  also,  and  be  it  further  enacted.  That  if  any 
decree  shall  be  made  in  pursuance  of  this  Act  against  any 
person  being  out  of  the  realm  or  absconding,  in  manner  afore- 
said, at  the  time  such  decree  is  pronounced,  and  such  person, 
shall,  within  seven  years  after  the  making  such  decree,  return, 
or  become  publicly  visible,  then  and  in  such  case  he  shall 
likewise  be  served  with  a  copy  of  such  decree  within  a  rea- 
sonable time  after  his  return  or  public  appearance  shall  be 
known  to  the  plaintiff;  and  in  case  any  defendant,  against 
whom  such  decree  shall  be  made,  shall,  within  seven  years 
after  the  making  such  decree,  happen  to  die  before  his  or  her 
return  into  this  realm,  or  appearing  openly  as  aforesaid,  or 
shall  within  the  time  last  before  mentioned,,  die  in  custody 
before  his  or  her  being  served  with  a  copy  of  such  decree, 
then  his  or  her  heir,  if  such  defendant  shall  have  any  real 
estate  sequestered,  or  whereof  possession  shall  have  been  de- 
livered to  the  plaintiff,  and  such  heir  may  be  found,  or  if  sueh 
heir  shall  be  a  feme,  covert,  infant,  or  non  compot  mentis,  the 
husband,  guardian,  or  committee  of  such  heir  respectively,  or 
if  the  personal  estate  of  such  defendant  be  sequestered,  or 
possession  thereof  delivered  to  the  plaintiff,  then  his  executor 
or  administrator  (if  any  such  there  be),  may  and  shall  be 
served  with  ,a  copy  of  such  decree,  within  a  reasonable  time 
after  it  shall  be  known  to  the  plaintiff  that  the  defendant  is 
dead,  and  who  is  his  heir,  executor,  or  administrator,  or  where 
he  may  be  sexved  therewith* 

VI.  Provided  always,  and. be  it  further  enacted,  That  if  any 
person  so  served  with  a  copy  of  such  decree  shall  not,  witbia 
six  months  after  such  service,  appear  and  petition  to  have  the 
said  cause  reheard,  such  decree  so  made  as  aforesaid  sinll 
stand  absolutely  confirmed  against  the  person  so  served  with 
a. copy  thereof,  his  heirs,  executors,  and.  adminiatrators,  vd 
all  pei^^ons  claiming  or  to.  claim  by, .from,  or  under  hitD,  of 
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them,  by  virtue  of  any  act  done,  or  to  be  done  subse- 
to  the  commencement  of  such  suit. 
.  Provided  always,  and  be  it  further  enacted,  That  if 
rson  so  served  with  a  copy  of  such  decree  shall,  within 
mths  after  such  service,  or  if  any  person  not  being  so 

shall,  within  seven  years  next  after  the  making  such 
,  appear  in  Court  and  petition  to  be  heard  with  respect 
matter  of  such  decree,  and  shall  pay  down  or  give  secu- 
*  payment  of  such  costs  as  the  Court  shall  think  rea- 
B  m  that  behalf,  the  person  so  petitioning,  or  his  repre- 
ves,  or  any  person  claiming  under  him  by  virtue  of  any 
ne  before  tne  commencement  of  the  suit,  may  be  ad- 

to  answer  the  bill  exhibited,  and  issue  may  be  joined, 
itnesses  on  both  sides  examined ;  and  such  other  pro- 
^,  decree,  and  execution,  may  be  had  thereon,  as  there 

have  been  in  case  the  same  party  had  originally  ap- 
,  and  the  proceedings  had  then  been  newly  begun,  or  as 
former  decree  or  proceedings  had  been  in  the  same 

[.  Provided  always,  and  be  it  further  enacted,  That  if 
rson  against  whom  such  decree  shall  be  made,Hiis  heirs, 
ors,  or  administrators,  shall  not  within  seven  years  next 
lie  making  of  such  decree,  appear  and  petition  to  have 
ise  reheard,  and  pay  down  or  give  security  for  payment 
h  costs  as  the  Court  shall  think  reasonable  in  that  be- 
lch decree  made  as  aforesaid  shall  stand  absolutely 
aed  against  the  person  against  whom  such  decree  shall 
ie,  his  heirs,  executors,  and  administrators,  and  against 
*son8  claiming  or  to  claim  by,  from,  or  under  him,  or 

them  by  virtue  of  any  act  done  or  to  be  done  subse- 
to  the  commencement  of  such  suit;  and  at  the  end  of 
even  years  it  shall  and  may  be  lawful  for  the  Court  to 
such  further  order  as  shall  be  just  and  reasonable, 
ing  to  the  circumstances  of  the  case. 

Provided  always,  and  be  it  further  enacted.  That  this 
ill  not  extend  or  be  construed  to  extend  to  warrant  or 
good  any  proceeding  against  any  person  beyond  the 
nless  it  shall  appear  to  the  satisfaction  of  the  Court  by 
it  or  affidavits,  before  the  making  of  such  decree,  that 
lerson  had  been  in  that  part  of  Great  Britain  called 
id  within  two  years  next  before  the  subpoena  in  such 
raed  against  such  person. 

Provided,  also,  and  be  it  further  enacted.  That  the  pro 
r hereinbefore  contained  shall  not  extend  or  be  construed 
tnd  to  warrant  or  make  good  any  proceeding  against  any 
h  2 
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person  in  any  Court  of  Equity  having  a  limited  jurisdiction, 
unless  it  shall  appear  to  the  satisfaction  of  such  Court  by  affi" 
davit,  before  the  making  of  such  decree,  that  such  person  had 
resided  within  the  jurisdiction  of  such  Court  within  one  year 
next  before  the  subpoena  in  such  suit  issued  against  sach 
person. 

XI.  And  be  it  fartlier  enacted,  That  from  and  after  the  pass- 
ing of  this  act,  if  any  defendant,  by  virtue  of  any  writ  of 
habeas  corpus  or  other  process  issuing  out  of  any  Court  of 
Equity,  shall  be  brought  into  Court,  and  shall  refuse  or  ne- 
glect, or  being  within  the  walls  of  any  prison  in  England 
under  or  charged  with  an  attachment  or  other  process  of  con- 
tempt, shall,  after  fourteen  days'  previous  notice  in  writing 
requiring  him  to  enter  an  appearance,  refuse  or  neglect  to 
enter  his  appearance  according  to  the  rules  or  metibod  re- 
quired by  the  said  Court,  or  to  appoint  a  clerk  in  Court  or 
attorney  of  such  Court  to  act  on  his  behalf,  such  Court  may 
appoint  a  clerk  in  Court  or  attorney  of  such  Court  to  enter  an 
appearance  for  such  defendant,  and  such  proceedings  may 
thereupon  be  had  in  the  cause  as  if  the  party  had  actually 
appeared. 

XII.  *  And  whereas  in  many  cases  persons  having  privilege 
'  of  Parliament  are  named  as  defendants  in  suits  instituted  in 

*  Courts  of  Equity  against  them,  either  alone  or  jointly  with 

*  other  persons  for  enforcing  against  them  demands  and  duties 

*  cognizable  in  Courts  of  Equity,  and  in  some  cases  such  de- 

*  fendants  having  privilege  of  Parliament  have  stood  out  to 
'  the  return  of  process  of  sequestration  issued  against  them  for 
'  enforcing  appearance,  and  such  process  of  sequestration  hath 
'  not  been  found  sufficient  to  enforce  such  appearance ;'  Beit 
therefore  enacted,  That  from  and  after  the  passing  of  this  act, 
in  case  any  defendant  having  privilege  of  Parliament  shall, 
upon  a  return  of  process  of  sequestration  issued  against  him 
for  not  putting  in  an  appearance  to  any  original  or  other  bill 
of  complaint  instituted  against  him  in  a  Court  of  Equity  for 
enforcing  discovery  and  relief,  or  discovery  alone  (as  the  Case 
may  be),  neglect  to  appear,  that  then  and  in  such  case  such 
Court,  upon  producing  the  return  of  such  sequestration  in 
Court,  may,  on  the  motion  or  other  application  of  the  plaintiff 
in  such  cause,  appoint  a  clerk  in  Court  to  enter  an  appearance 
for  such  defendant  so  having  privilege  of  Parliament,  and  such 
proceedings  may  be  thereupon  had  in  the  cause  as  if  the  part 
had  actually  appeared. 

XIII.  *  Ana  whereas  in  many  cases  it  is  necessary,  oo  the 
'part  of  the  persons  having  legal  rights  against  persons  having 
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^  privilege  of  Parliament,  to  proceed  by  bill  in  Equity  against 
^sach  persons  so  having  privilege  of  Parliament,  to  obtain  from 
'  them  discovery  on  oath  of  facts  intended  to  be  used  or  ^iven 
'  in  evidence  in  Courts  of  Law  against  the  persons  making  such 
'  discovery  ;  and  in  cases  where  such  persons  having  such  pri- 
'  vilege  as  aforesaid  shall  stand  out  process  of  contempt*  par- 
*  ties  entitled  to  such  discovery  against  them  have  not  sufficient 
'means  of  compelling  or  obtainiuj?  the  same  in  all  cases ;'  be 
it  therefore  enacted,  Thnt  from  and  after  the  passing  of  this 
Act,  when  any  defendant  having  privilege  of  Parliament  shall 
have  appeared  to  any  bill  filed  against  him  seeking  a  discovery 
upon  oath,  or  when  an  appearance  shall  have  been  entered  for 
such  defendant  according  to  the  provisions  aforesaid,  and  such 
person  shall  refuse  or  neglect  to  put  in  his  answer  to  such  bill 
within  the  time  for  that  purpose  allowed  by  the  rules  and  or- 
ders of  such  Court,  that  then  it  shall  and  may  be  lawful  for  the 
plaintiff  in  such  suit  to  apply  to  the  Court  for  an  order  that 
such  bill  shall  be  taken  pro  confesso  against  such  defendant, 
and  upon  such  application  such  Court  of  Equity  shall  make 
an  order  that  such  bill  shall  be  taken  pro  confesso,  unless  the 
defendant  shall,  within  eight  days  after  being  served  with  such 
order,  shew  good  cause  to  the  contrary. 

XIV.  And  be  it  further  enacted.  That  when  so  soon  as  any 
such  order  shall  have  been  pronounced  by  any  such  Court  of 
Equity  for  taking  such  bill  pro  confesso,  such  bill  in  Equity,  or 
an  examined  copy  thereof,  so  taken  pro  confesso,  shall  be  taken 
and  read  in  any  Court  of  Law  or  Equity  as  evidence  of  the 
^Bicts  and  matters  and  things  therein  contained,  in  the  same 
manner  as  if  such  facts,  matters,  and  things  had  been  admitted 
to  be  true  by  the  answer  of  the  defendant  put  into  such  bill ; 
and  such  bill  so  taken  pro  confesso  shall  be  received  and  taken 
in  evidence  of  such  and  the  same  facts,  and  on  behalf  of  such 
and  so  many  persons,  as  the  answer  of  the  defendant  to  the 
said  bill  coula  and  might  have  been  read  and  received  in  evi- 
dence of,  in  case  such  answer  had  been  put  in  by  the  defend- 
ant thereto,  and  had  admitted  the  same  facts,  matters,  and 
circumstances  as  in  such  bill  stated  and  set  forth;  and  in  like 
manner  every  other  bill  of  discovery  taken  pro  confesso,  un- 
der any  of  the  provisions  of  this  Act,  shall  or  may  be  taken 
and  read  as  evidence  of  the  facts  and  matters  and  things  therein 
contained  to  the  extent  aforesaid. 

XV.  And  for  remedying  the  practice  of  Courts  of  Equity  in 
regard  to  process  of  contempt  and  the  taking  of  bills  pro  con- 
fesso, be  it  further  enacted,  That  the  rules  and  regulatio'is 
hereinafter  provided  and  contained  shall  be  adopted  by  the 
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Higb  Court  of  Chancery,  and  shall  from  henceforth  hecome 
orders  and  rules  of  the  said  Court  of  Chancery,  and  be  ob- 
served and  enforced  in  and  by  the  said  Court  (that  is  to  say,) 

1.  That  when  a  writ  of  attachment  shall  have  duly  issued 
against  any  defendant  for  contempt  in  not  answering  the  bill, 
and  such  defendant  shall  not  have  been  taken  under  suchiffnt, 
and  the  sheriff  of  the  county  into  which  such  writ  shall  have 
issued  shall  make  a  return  of  non  est  inventus  to  the  same,  the 
Court  shall|Upon  motion  by  or  on  behalf  of  the  plaintiff,  (no- 
tice of  which  shall  not  be  required),  order  that  the  sergeant- 
at-arms  attending  the  Court  do  apprehend  such  defendant  and 
bring  him  in  the  bar  of  the  Court  to  answer  his  contemptjand 
the  same  proceedings  may  thereupon  be  had  as  if  such  order 
had  been  made  in  the  manner  heretofore  in  use;  provided  that 
before  such  order  shall  in  any  sucli  case  be  made,  the  plaintiff 
applying  for  the  same  shall  be  required  to  satisfy  the  Court, 
by  the  affidavit  of  the  Solicitor  of  the  plaintiff,  or  of  his  town 
agent,  if  the  writ  of  attachment  was  issued  by  such  town  agent, 
that  due  diligence  was  used  to  ascertain  the  place  where  such 
defendant  was  at  the  time  of  issuing  such  writ,  and  in  endea- 
vouring to  apprehend  such  defendant  under  the  same,  and 
that  the  person  suing  forth  such  writ  verily  believed  at  the 
time  of  suing  forth  the  same  that  such  defendant  was  in  the 
county  into  which  such  writ  was  issued. 

2.  That  if  any  defendant,  being  in  contempt  for  not  an- 
swering the  bill,  shall  have  been  brought  to  the  bar  of  the 
Court  under  process  for  such  contempt,  and  Shall  have  been 
committed  or  remanded  back  to  the  prison  of  the  Fleet,  the 
plaintiff  may  sue  forth  the  writ  of  habeas  corpus  in  the  man:  er 
and  form  heretofore  in  use  in  the  like  cases,  provided  tltat 
there  shall  be  at  least  twenty-eight  days  between  the  day  on 
which  such  defendant  was  so  committed  or  remanded  back 
and  the  return  of  such  writ  of  habeas  corpus ;  and  upon  or 
after  the  return  of  such  writ  of  habeas  corpus,  in  case  such 
defendant  shall  not  have  put  in  his  answer,  the  Court  shall 
order  the  bill  to  be  taken  pro  confesso  against  such  defendant, 
in  the  same  manner  as  is  now  usual  in  the  like  cases  upon  the 
return  of  a  writ  of  alias  pluries  habeas  corpus,  and  such  .de- 
cree shall  thereupon  be  made  as  shall  be  thought  just  j  but  in 
regard  to  any  defendant  in  custody  before  and  at  the  time  of 
the  passing  of  this  Act,  there  shall  be  at  least  thirty  days  be- 
tween the  time  of  passing  this  Act  and  the  return  of  such  last- 
mentioned  writ  or  habeas  corpus ;  and  it  shall  not  be  neces- 
sary in  the  case  of  any  defendant  now  in  custody  as  aforesaid; 
who  shall  have  been  brought  to  the  bar  of  the  Court  as  afore- 


11   GEO.  4,  &   1   WILL.  4,  c.   36.  151 

siiidy  to  sue  forth  more  than  one  writ  of  habeas  corpus  in  or- 
der to  take  the  bill  pro  confeno. 

3.  That  the  party  prosecuting  any  contempt  shall  be  at 
libertyvwithout  order,  to  sue  forth  the  several  writs  in  process 
of  contempt,  returnable  immediately  in  case  the  party  in  con- 
tempt resides  or  is  in  London  or  within  twenty  miles  thereof; 
and  that  in  other  cases,  the  party  prosecuting  a  contempt  shall 
be  at  liberty,  without  order,  to  sue  forth  such  several  writs, 
retovnable  in  vacation,  provided  that  there  be  fifteen  days  be- 
tween the  teste  and  the  return  of  each  of  such  writs. 

4.  That  where  a  defendant  is  confined  for  a  misdemeanor, 
and  has  been  brought  before  the  Court  upon  an  habeas  corpus, 
and  thereupon  has  been  turned  over  to  the  Fleet  proformd,  but 
has  been  carried  back  to  the  prison  from  whence  he  came, 
with  his  cause,  another  writ  of  habeas  corpus  may  issue, 
directed  to  the  gaoler  or  keeper  of  the  prison  to  which  he  has 
been  carried  back,  and  thereupon  the  defendant  shall  be 
brought  into  Court,  and  remanded  to  the  prison  from  whence 
he  came,  with  his  cause,  without  being  turned  over  again  to 
the  Fleet  prison,  and  the  bill  may  be  taken  pro  eonfesso,  in  the 
same  manner  in  all  respects  as  if  the  defendant  had  been  all 
along  in  the  custody  of  the  warden  of  the  Fleet. 

5.  That  if  the  defendant,  under  process  of  contempt  for 
not  appearing  or  not  answering,  be  in  actual  custody,  and 
shall  not  have  been  sooner  brought  to  the  bar  of  the  Court 
under  process  to  answer  his  contempt,  the  plaintiff,  if  the  con- 
tempt be  not  sooner  cleared,  shall  bring  the  defendant  by  an 
-habeas  corpus  to  the  bar  of  the  Court  within  thirty  days  from 
the  time  of  his  being  actually  in  custody,  or  detained  (being 
already  in  custody)  upon  process  of  contempt,  and  if  the  last 
day  of  such  thirty  days  shall  happen  out  of  term,  then  within 
the  four  first  days  of  the  ensuing  term ;  and  where  the  defend- 
ant is  in  custody  of  the  sergeant-at-arms,  or  of  the  messenger, 
upon  an  attachment  or  other  process,  the  plaintiff  shall,  within 
ten  days  after  his  being  taken  into  such  custody,  or  if  the  last 
of  such  ten  days  shall  happen  out  of  term,  then  within  the  first 
four  days  of  the  next  ensuing  term,  cause  the  defendant  to  be 
brought  to  the  bar  of  the  Court ;  and  in  case  any  such  defend^ 
ant  shall  not  be  brought  to  the  bar  of  the  Court,  within  the 
respective  times  aforesaid,  the  sheriff,  gaoler  or  keeper,  ser- 
geant-at-arms, or  messenger,  in  whose  custody  he  shall  be, 
shall  thereupon  discharge  him  out  of  custody  without  payment 
by  him  of  the  costs  of  contempt,  which  shall  be  payable  by  the 
party  on  whose  behalf  the  process  issued ;  and  this  rule  shall 
apply  to  every  defendant  in  custody  before  and  at  the  time  of 
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DftssiDg  of  this  Act,  who  shall  not  have  been  broaght  to  the 
bar  of  the  Court ;  but  the  thirty  days  allowed  in  the  first 
above-mentioned  case,  and  the  ten  days  allowed  in  the  second 
above-mentioiied  case,  shall  be  reckoned  from  the  first  day  of 
next  term. 

6.  That  if  a  defendant,  upon  being  brought  before  the 
Court  upon  an  habeas  corpus,  shall  make  oath  (which  shall  be 
administered  to  him  by  the  Begbtrar,  and  he  shall  he  exa- 
mined in  open  Court)  that  he  is  unable  by  reason  of  poverty 
to  employ  a  solicitor  to  put  in  his  answer,  the  Court  shall 
thereupon  refer  it  to  a  master  in  rotation  to  inquire  into  the 
truth  of  that  allegation,  and  to  report  thereon  to  the  Court 
forthwith,  and  thereupon  the  Court  may  make  such  order  as 
upon  other  reports  of  the  like  nature  under  the  provisions 
hereinafter  contained. 

7.  That  on  the  thirtieth  day  of  January,  the  thirtieth  day  of 
April,  the  thirtieth  day  of  July,  and  the  thirtieth  day  of  Octo- 
ber, in  every  year,  or  if  any  of  those  days  happen  on  a  Sunday, 
then  on  the  following  day,  one  of  the  Masters  of  the  Court  of 
Chancery,  to  be  named  by  the  Court,  shall  visit  the  Fleet 
Prison,  and  examine  the  prisoners  confined  there  for  contempt 
and  shall  report  their  opinion  on  their  respective  cases  to  the 
Court ;  and  thereupon  it  shall  be  lawful  for  the  Court  to  orderi 
if  it  shall  see  fit,  tnat  the  costs  of  the  contempt  of  any  such 
prisoner  shall  be  paid  out  of  the  interest  and  dividends  arising 
trom  the  several  government  or  parliamentary  securities  stand- 
ing in  the  name  of  the  Accountant-Geueral  of  the  said  Court 
of  Chancery,  intituled  <*  Account  of  Moneys  placed  out  for  the 
benefit  and  better  security  of  the  suitors  or  the  High  Court 
of  Chancery,"  and  '^  Account  of  Securities  purchased  with 
surplus  interest  arising  from  securities  carried  to  an  account 
of  monies  placed  out  for  the  benefit  and  better  security  of  the 
suitors  of  the  High  Court  of  Chancery,*'  or  out  of  any  cash 
standing  to  either  of  such  accounts,  or  to  any  other  account 
which  is  now  or  hereafter  may  be  standing  to  Uie  credit  of  the 
suitors  of  the  said  Court  of  Chancery,  (after  and  subject  to  the 
payment  of  all  charges  which,  by  any  act  heretofore  passed, 
are  directed  to  be  paid  thereout,)  and  to  assign  a  solicitor  and 
counsel  to  such  prisoner,  for  putting  in  his  answer,  aud  de- 
fending him  infonndpauperuy  and  to  direct  any  such  prisoner, 
having  previously  done  such  acts  as  the  Court  shall  direct,  to 
be  discharged  out  of  custody ;  provided  that  if  any  such  defend- 
ant become  entitled  to  any  funds  out  of  such  cause,  the  same 
shall  be  applied,  under  the  direction  of  said  Court,  in  the  first 
instance  to  the  reimbursement  of  the  suitors'  fund. 
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8.  That  it  shall  be  lawful  for  the  Master  visiting  the  Fleet 
or  to  whom  the  case  of  a  prisoner  shall  be  referred  by  the 
Court  itself,  to  examine  the  prisoner,  and  all  other  persons 
whom  he  may  think  it  proper  to  examine,  upon  oath,  and  to 
administer  an  oath  or  oaths  to  any  such  prisoner  and  other 
persons  accordingly;  and  to  cause  any  officers,  clerks,  and 
ministers  of  any  court  of  law  or  equity  to  bring  and  produce 
upon  oath  before  him  any  records,  orders,  books,  papers,  or 
other  writings  belonging  to  the  said  courts,  or  to  any  of  the 
officers  within  the  same  as  such  officers. 

9.  That  if  it  shall  appear  to  the  satisfaction  of  the  Court^ 
that  any  such  prisoner  is  an  idiot,  lunatic,  or  of  unsound 
mind,  although  no  commission  has  issued,  the  Court  shall  ap- 
point a  guardian  to  put  in  his  answer  and  discharge  the 
defendant,  providing  for  the  costs  in  any  of  the  ways  pointed 
out  by  this  Act,  as  shall  seem  just;  and  if  the  Court  shall  see 
fit,  the  defence  may  be  made  by  such  guardian  informd  pau" 
peris, 

10.  That  where  the  defendant  has  been  brought  to  the  bar 
of  the  Court  for  his  contempt  in  not  answering,  and  refuses  or 
neglects  to  answer,  (not  being  idiot,  lunatic,  or  of  unsound 
mind,)  the  Court  may,  upon  motion  or  petition,  of  which  due 
notice  shall  be  given  personally  to  the  defendant,  authorize 
the  plaintiff  to  amend  his  bill,  without  such  amendment  ope- 
rating as  a  discharge  of  the  contempt,  or  rendering  it  necessary 
to  proceed  with  the  process  of  contempt  de  novo;  but  after 
such  amendment  the  plaintiff  may  proceed  to  take  the  amend- 
ed bill  pro  confessoy  in  the  same  manner  as  if  it  had  not  been 
amended :  Provided  nevertheless,  that  if  the  defendant  shall 
be  desirous  to  answer  such  amended  bill,  the  Court  shall  allow 
him  such  time  as  shall  seem  just  for  that  purpose ;  but  if  he 
shall  not  within  the  time  allowed  by  the  Court  put  in  a  suffi- 
cient answer  to  the  amended  bill,  the  process  for  taking  the 
bill  pro  confesso  may  be  resumed  and  carried  on. 

11.  That  in  every  case  where  the  defendant  has  been  brought 
to  the  bar  of  the  Court  to  answer  his  contempt  for  not  answer- 
ing, and  shall  refuse  or  neglect  to  answer  within  the  next 
twenty- one  days,  the  plaintiff  shall  be  at  liberty,  with  the 
leave  of  the  Court,  upon  ten  days*  previous  notice  to  the  de- 
fendant after  the  expiration  of  such  twenty-one  days,  unless 
good  cause  be  shown  to  the  contrary,  instead  of  proceeding  to 
have  the  bill  taken  pro  confesso^  to  put  in  such  an  answer  to 
the  bill  as  hereinafter  is  mentioned,  in  the  name  of  the  de- 
fendant, without  oath  or  signature;  and  thereupon  the  suit 
shall  proceed  in  the  same  manner  as  if  such  answer  were 
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really  the  answer  of  the  defendant,  with  which  the  plaintiff 
was  satisfied ;  and  the  costs  of  the  contempt  and  of  putting  in 
such  answer  may  be  provided  for  in  like  manner  as  if  the  de- 
fendant himself  had  put  in  such  answer ;  and  such  answer, 
besides  the  formal  parts  thereof,  shall  be  to  the  following 
effect:  that  the  defendant  leaves  the  plaintiff  to  make  such 
proofs  of  the  several  matters  in  the  bill  alleged  as  he  shall  be 
able  or  be  advised,  and  submits  his  interests  to  the  Court. 

12.  Tiiat  in  any  case  where,  upon  the  application  of  the 
plaintiff,  the  Court  shall  be  satisned  that  justice  cannot  be 
done  to  the  plaintiff  without  an  answer  to  the  bill  or  to  the  in- 
terrogatories from  the  defendant  himself,  it  shall  be  lawful  for 
the  Court  to  order  the  defendant  to  remain  in  custody  until 
answer  or  further  order,  but  without  prejudice  to  the  plaintiff's 
availing  himself  of  any  of  the  provisions  of  this  Act. 

1 3.  That  where  the  defendant  is  in  contempt  for  not  appear?- 
ing  or  not  answering,  and  in  actual  custody  under  process  for 
such  contempt,  or  being  already  in  custody,  shall  be  detained 
by  an  attachment  for  such  contempt,  and  shall  not,  where  the 
contempt  is  for  not  appearing,  enter  an  appearance  withia 
twenty-one  days  after  he  is  lodged  in  gaol  or  prison,  or  the  at— 
tachment  is  lodged  against  him,  (he  being  already  in  prison,^ 
as  the  case  may  be,  or,  where  the  contempt  is  for  not  answer- 
ing, put  in  an  answer  within  two  calendar  months  after  he  is 
lodged  in  gaol  or  prison,  or  the  attachment  is  lodged  against 
him,  he  being  already  in  prison,  the  plaintiff  shall  (as  the  case 
may  be),  within  fourteen  days  after  the  period  computed  from 
the  expiration  of  such  twenty-one  days  within  which  he  may 
by  the  provisions  of  this  Act  be  able  to  enter  such  appearance, 
cause  an  appearance  to  be  entered  for  the  defendant  under  the 
powers  of  this  Act,  and  shall,  at  the  expiration  of  such  two 
calendar  months,  proceed  to  take  the  bill  pro  confesso^  and 
shall  accordingly  obtain  an  order  for  taking  the  same  pro  con- 
Jesw  within  six  weeks  after  the  period  computed  from  the  ex- 
piration of  such  two  calendar  months,  within  which  he  may 
be  able  to  take  the  same  pro  confeaso;   or  in  default  of  so 
doing  in  either  of  such  cases,  the  defendant  shall,  upon  appli- 
cation to  the  Court,  be  entitled  to  be  discharged  out  of  custody 
without  paying  any  of  the  costs  of  the  contempt,  unless  the 
Court  shall,  under  the  power  hereinbefore  contained,  see  good 
cause  to  remand  and  detain  the  defendant  in  custody :  and  this 
rule  shall  apply  to  every  defendant  in  custody  before  and  at 
the  time  of  the  passing  of  this  Act,  who  shall  not  have  entered 
his  appearance,  and  for  whom  an  appearance  shall  not  have 
been  entered,  or  shall  not  have  answered  the  bill,  and  the  bill 
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ihall  not  hare  been  talcen  pro  confesto,  but  the  twenty-one 
days  and  two  calendar  months  respectively  to  be  reckoned 
from  the  first  day  of  next  term,  and  the  other  periods  to  be  al- 
tered accordingly  in  compatation :  but  nothing  in  this  Act 
shall  prevent  any  plaintiff  from  proceeding  to  take  his  bill  pro 
conjesto,  according  to  the  practice  existing  before  the  passing 
of  this  Act,  where  at  the  time  of  passing  of  this  Act  his  pro- 
ceedings shall  be  so  far  advanced  that  the  powers  of  this  Act 
would  not  enable  him  to  accelerate  the  period  for  taking  his 
bill  pro  confesso, 

14.  That  where  a  defendant  is  in  custody  for  contempt  in 
not  answering,  and  shall  be  able  to  put  in  his  answer  by  bor- 
rowing or  obtaining  a  copy  of  the  bill,  without  taking  an  office 
copy  of  the  bill,  he  shall  not  be  compellable  to  take  any  such 
copy,  but  the  Clerk  in  Court  may  (if  he  think  the  defendant  is 
of  sufficient  ability  to  pay  for  an  office  copy)  require  him,  be- 
fore the  answer  is  filed,  to  make  an  affidavit  denying  his  ability 
in  consequence  of  poverty  to  pay  for  an  office  copy  of  the  bill. 

15.  That  when  any  person  shall  have  been  directed  by  any 
decree  or  order  to  execute  any  deed  or  other  instrument,  or 
make  a  surrender  or  transfer,  or  to  levy  a  fine,  or  suffer  a  re- 
covery, and  shall  have  refused  or  neglected  to  execute,  make, 
or  transfer,  or  levy  or  suffer  the  same,  and  shall  have  been 
committed  to  prison  under  process  for  such  contempt,  or, 
being  confined  in  prison  for  any  other  cause,  shall  have  been 
chained  with  or  detained  under  process  for  such  contempt, 
and  shall  remain  in  such  prison,  the  Court  may,  upon  motion 
or  petition,  and  upon  affidavit  that  such  person  has,  after  the 
expiration  of  two  calendar  months  from  tne  time  of  his  being 
committed  under,  or  charged  with,  or  detained  under  such 
process,  again  refuse  to  execute  such  deed  or  instrument,  or 
make  such  surrender  or  transfer,  or  levy  or  suffer  such  fine  or 
recovery,  order  or  appoint  one  of  the  Masters  in  Ordinary,  or 
if  the  act  is  to  be  done  out  of  London,  then,  if  necessary,  one 
of  the  Masters  Extraordinary,  to  execute  such  deed  or  other 
instrument,  or  to  make  such  surrender  or  transfer,  for  and  in 
the  name  of  such  person,  and  to  levy  such  fine  or  suffer  such 
recovery  in  his  name,  and  to  do  all  acts  necessary  to  give  vali- 
dity and  operation  to  such  fine  and  recovery,  and  to  lead  or 
declare  the  uses  thereof;  and  the  execution  of  the  said  deed 
or  other  instrument,  and  the  surrender  or  transfer  made  by  the 
said  Master,  and  the  fine  or  recovery  levied  or  suffered  by  him^ 
shall  in  all  respects  have  the  same  force  and  validity  as  if  the 
same  had  been  executed  or  made,  levied  or  suffered,  by  the 
party  himself;  and  within  ten  days  af\er  the  execution  or 
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making  of  any  Mdi  deed  or  other  instrument,  or  surrender  or 
transfer,  or  levying  or  suffering  such  fine  or  recovery,  nojdce 
thereof  shall  be  given  by  the  adverse  solicitor  to  the  party  in 
whose  name  the  same  is  executed  or  made ;  and  such  party,  as 
soon  as  the  deed  or  other  instrument,  or  surrender,  transfer, 
fine,  or  recovery  shall  be  executed,  made,  levied,  or  suffered, 
shall  be  considered  as  having  cleared  his  contempt,  except  as 
hi  as  regards  the  payment  of  tlie  costs  of  the  contempt,  and 
shall  be  entitled  to  be  discharged  therefrom  under  any  of  the 
provisions  of  this  Act  applicable  to  his  case ;  and  the  Court 
shall  make  such  order  as  shall  be  just,  touching  the  payment 
of  the  costs  of  or  attending  any  such  deed,  surrender,  instru- 
ment, transfer,  fine,  or  recovery. 

16.  That  where  a  person  shall  be  committed  for  a  contempt, 
in  not  delivering  to  any  person  or  persons  or  depositing  hm. 
Court  or  elsewhere,  as  by  any  order  may  be  directed,  books^ 
papers,  or  any  other  articles  or  things,  any  sequestrator  or 
sequestrators  appointed  under  any  commission  of  sequestra^ 
tion  shall  have  tne  same  power  to  seize  and  take  such  books, 
papers,  writings,  or  other  articles  or  things,  being  in  the  cus- 
ooy  or  power  of  the  person  against  whom  the  sequestration 
issues,  as  they  would  nave  over  his  own  property ;  and  there- 
upon such  articles  or  things  so  seized  ana  taken  shall  be  dedt 
with  by  the  Court  as  shall  be  just ;  and  after  such  seizure  it 
shall  be  lawful  for  the  Court,  upon  the  application  of  the 
prisoner,  or  of  any  other  person  in  the  cause  or  matter,  or 
upon  any  report  to  be  made  in  pursuance  of  this  Act,  to 
make  such  order  for  the  discharge  of  the  prisoner,  upon  such 
terms,  and,  if  it  shall  see  fit,  making  any  costs  in  the  cause, 
as  to  the  Court  shall  seem  proper. 

17.  That  in  any  other  case  of  a  commitment  for  contempt, 
not  herein  specially  provided  for,  the  Court  may  upon  any 
such  application  as  last  aforesaid,  or  upon  any  such  report  as 

.  aforesaid,  make  such  order  for  the  discharge  of  the  prisoner, 
upon  any  such  terms,  and  making,  if  the  Court  shall  see  fit, 
any  costs  in  the  cause,  as  to  the  Court  shall  seem  proper. 

18.  That  where  any  person  committed  for  a  contempt  shall 
be  entitled  to  his  discharge  upon  applying  to  the  Court,  but 
shall  omit  to  make  such  application,  the  Court  may  upon 
any  such  report  as  aforesaid  compulsorily  discharge  such 
person  from  the  contempt  and  from  custody,  and  pay  the 
costs  of  the  contempt  out  of  any  funds  belonging  to  him 
over  which  the  Court  may  have  power,  or  make  them  costs 
in  the  cause  as  against  him,  or  may  discharge  him  from  the 
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contempt,  but  leave  bim  in  custody  for  the  costs,  wbicb  may 
Jbe  cleared,  if  be  be  insolvent,  under  tbe  provisions  hereinafter 
contained  in  that  behalf. 

19.  That  where  any  party  obstinately  retains  possession  of 
lands  or  other  real  property  after  a  writ  of  execution  of  a 
decree  or  an  order  for  delivery  of  possession  has  been  duly 
served  and  demand  of  possession  made,  and  upon  an  affidavit 
of  such  service  of  the  writ  of  execution,  and  of  such  demand 
made  thereunder,  and  a  refusal  to  comply  therewith  on  the 
part  of  the  person  against  whom  the  writ  issued,  the  party 
issuing  it  shall  be  at  liberty,  upon  an  affidavit  of  service  of  the 
writ  of  execution  and  demana  of  possession  and  refusal,  to 
obtain  the  usual  order  of  course  for  ihe  writ  of  assistance  to 
issue,  and  that  the  intermediate  writs  of  attachment  and  in- 
juncjtion  further  commanding  the  party  to  deliver  possession, 
or  any  other  writ,  shall  be  unnecessary. 

20.  That  in  order  to  relieve  persons  in  prison  from  the  ex- 
pense of  a  Master's  attendance  to  take  affidavits  or  answers, 
the  Lord  High  Chancellor  do,  by  one  or  more  commission 
or  commissions  under  the  great  seal,  upon  or  in  respect  of 
which  no  fee  shall  be  payable,  nominate  and  appoint  the 
warden,  keeper,  or  other  chief  officer  of  every  prison  within 
the  city  of  London,  or  the  bills  of  mortality,  and  their  de- 
puties, to  be  Masters  Extraordinary  of  the  High  Court  of 
Chancery,  for  the  purpose  of  taking  and  receiving  such 
affidavits  and  answers  as  any  person  or  persons  within  any 
such  prison  shall  be  willing  or  desirous  to  make,  and  for  no 
other  purpose;  and  the  person  so  taking  such  affidavit  or 
answer  shall  in  respect  thereof  be  entitled  to  receive  a  fee 
of  one  shilling,  and  no  more;  and  the  Court  of  Exchequer 
shall  in  like  manner  appoint  such  persons  as  aforesaid  a 
commissioner  or  commissioners  of  the  said  Court,  for  the 
purposes  aforesaid,  and  no  others,  and  with  the  right  to  the 
like  fee,  and  no  more ;  and  in  every  case  of  an  answer  being 
sworn  in  prison,  a  clerk  of  a  Master  or  Baron  (as  the  case  may 
require;  shall  attend  to  take  and  carry  back  to  and  from  the 
prison  the  answer,  and  shall  in  respect  thereof  be  entitled  to  a 
fee  of  three  shillings,  and  no  more. 

XVI.  And  be  it  enacted,  That  the  discharge  of  any  prisoner 
adjudicated  upon  under  authority  of  an  Act  passed  in  the 
^venth  year  of  his  present  Majesty's  reign,  intituled  An  Act  to 
amend  and  consolidate  the  Laws  for  tlie  Relief  of  Insolvent 
Debtors  in  England,  or  any  other  Act  which  may  hereafter  be 
passed  for  the  relief  of  insolvent  debtors,  shall  and  may  extend 


158  APPENDIX. 

to  all  process  issuing  from  any  Court  of  Equity  for  any  con>> 
tempt  of  such  Court  for  non-payment  of  money,  or  of  costs, 
charges,  or  expenses  in  any  such  Court;  and  that,  in  such  case, 
the  said  discharge  shall  be  deemed  to  extend  to  all  costs  which 
such  prisoner  shall  be  liable  to  pay  in  consequence  or  by  reason 
of  such  contempt,  or  on  purging  the  same ;  and  tliat  every  dis- 
charge, so  adjudicated  as  aforesaid,  as  to  any  debt  or  damages 
of  any  creditor  of  such  prisoner,  shall  be  deemed  to  extend 
also  to  all  costs  incurred  by  such  creditor,  before  the  filing  oT 
such  prisoner's  schedule,  in  any  action  or  suit  brought  by 
such  creditor  against  such  prisoner  for  the  purpose  of  the 
recovery  of  the  same;  and  tnat  all  persons  as  to  whose  de- 
mands for  any  such  costs,  money,  or  expenses  any  such  per- 
sons shall  be  so  adjudged  to  be  discharged,  shall  be  deemed 
and  taken  to  be  creditors  of  such  prisoner  in  respect  thereof, 
and  entitled  to  the  benefits  of  all  the  provisions  made  for 
creditors  by  the  said  Act,  or  any  future  Ait ;  subject  neverthe- 
less to  such  ascertaining  of  the  amount  of  the  said  demands 
as  may  be  had  by  taxation  or  otherwise,  and  to  suoh  examina- 
tion thereof  as  is  in  the  said  last-mentioned  Act,  or  as  shall 
be  in  any  future  Act  provided  in  respect  of  all  claim  to  a 
dividend  of  such  insolvent's  estate  and  effects. 

XVII.  And  be  it  further  enacted.  That  where  the  process  of 
contempt  is  for  the  non-performance  of  an  act,  for  example, 
the  not  answering  the  plaintiff's  bill,  and  the  bill  in  equity  to 
which  the  insolvent  is  a  party  is  taken  pro  conf'esso,  and  he  has 
not  paid  the  costs  of  the  contempt,  or  the  insolvent  has  fuliy 
answered  the  plaintiff's  bill  or  interrogatories,  or  otherwise 
cleared  his  contempt,  except  as  far  as  regards  the  payment  of 
the  costs,  or  it  has  become  in  event  unnecessary  for  him  to  do 
the  act  for  the  non-performance  of  which  he  was  committed  or 
attached,  the  Court  of  Equity,  in  which  the  suit  is  depending, 
shall,  upon  the  application  of  the  party  in  contempt,  dis- 
charge him  from  the  same,  except  as  to  the  costs  thereof,  for 
which  he  shall  remain  in  custody,  and  such  costs  shall  be 
deemed  within  the  provision  lastly  hereinbefore  contained, 
and  he  shall  be  dischargeable  therefrom,  and  from  the  process 
of  contempt,  in  like  manner  as  if  the  process  of  contempt 
were  for  non-payment  of  money  or  costs ;  provided  that  this 
order  or  regulation  shall  not  weaken  any  of  the  other  powers 
by  this  Act  given,  nor  shall  any  thing  herein  contained  lessen 
the  operation  of  the  said  Act  for  the  Relief  of  Insolvent 
Debtors. 

XVIII.  And  be  it  enacted,  That  the  powers  and  authorities 
given  by  this  Act  to  the  Court  of  Chancery,  or  to  the  Lord 
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Chancellor  of  Great  Britain,  shall  and  may  be  exercised  as 
well  by  such  Lord  Chancellor  as  by  (and  they  are  hereby  given 
to)  the  Lord  Keeper  or  Commissioners  of  the  Great  Seal  of 
Great  Britain  for  the  time  being,  and  to  the  Master  of  the 
Holls  and  Vice-Chancel  lor  respectively ;  but  the  reports  of 
the  Warden  of  the  Fleet,  and  of  the  Masters  visiting  there, 
shall  be  made  to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  only,  who  alone  are  to  make  orders  thereupon 
for  discharge  or  relief  of  prisoners. 

XIX.  And  be  it  further  enacted.  That  such  of  the  rules 
hereinbefore  directed  to  be  adopted  by  the  Court  of  Chan- 
eery  as  are  numbered  from  five  to  twenty,  both  inclusive,  shall 
be  adopted  by  the  Court  of  £xchequer,  which  Court  shall, 
for  the  purposes  of  this  Act,  draw  upon  the  suitors'  fund  of 
that  Court. 

XX.  And  be  it  further  enacted.  That  the  powers  and  autho- 
rities contained  in  such  last-mentioned  rules,  and  given  by 
this  Act  to  the  Lord  Chancellor,  shall  and  may  be  exercised  in 
like  manner  by,  and  are  hereby  given  to  his  Majesty's  Court 
of  Exchequer,  and  may  be  exercised  by  the  said  Court,  or  by 
the  Lord  Chief  Baron  thereof;  but  such  periodical  visits  only 
to  be  made  to  the  Fleet  prison,  in  regard  to  prisoners  for  con- 
tempt of  the  said  Court,  as  the  Lord  Chief  Baron  shall  direct, 
and  by  such  officer  or  officers  of  the  Court  as  he  shall 
nominate. 

XXI.  And  be  it  farther  enacted,  That  wherever  this  Act,  in 
describing  or  referring  to  any  person,  or  any  conveyance, 
transfer,  matter,  or  thing,  uses  the  word  importing  the  sin- 
gular number  or  the  masculine  gender  only,  the  same  shall  be 
understood  to  include  and  shall  be  applied  to  several  persons 
as  well  as  one  person,  and  females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  and  several  conveyances, 
transfers,  matters,  or  things  respectively,  as  well  as  one  con- 
veyance, transfer,  matter,  or  thing  respectively,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such  coi>- 
struction. 
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2  WILL.  IV.  c.  33. 

An  Act  to  effectuate  the  Service  of  Process  issuing  from  the 
Courts  of  Chancery  and  Exchequer  in  England  and  Ireland 
respectively,  [23rd  May,  1832.] 

Whereas  great  inconTenience  and  delays  of  justice  arise 
from  the  defect  of  jurisdiction  in  Courts  of  Equity  to  effec- 
tuate the  service  of  their  process  in  such  parts  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  as  are  not  within  the 
jurisdiction  of  the  said  respective  courts ;  for  remedy  vfhereof, 
be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  That  from  and  after  the 
passing  of  this  Act  it  shall  and  may  be  lawful  for  the  Courts 
of  Chancery  and  of  Exchequer  in  England  respectively,  if 
they  shall  so  think  fit,  upon  special  motion  of  the  complainant 
or  complainants  in  any  suit  which  has  been  or  shall  be  in- 
stituted in  such  Courts  respectively,  concerning  lands  or  tene- 
ments or  hereditaments  situate  or  being  within  that  part  of  the 
United  Kingdom  called  England  or  Wales,  to  order  and 
direct  that  service,  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  in  tlie  Isle  of  Man  respec- 
tively, of  anv  subpoena  or  subpcenas,  letter  missive  or  letters 
missive,  and  of  all  subsequent  process  to  be  had  thereon, 
upon  any  defendant  or  defendants  in  such  suit  then  residing 
in  such  part  of  the  said  United  Kingdom  or  Isle  of  Man  in 
which  he,  she,  or  they  shall  be  so  served,  shall  be  deemed 
good  service  of  or  be  made  upon  such  defendant  or  defendants, 
upon  such  terms  and  in  such  manner  and  at  such  time  as  to 
such  Courts  respectively  shall  seem  reasonable ;  and  that  there- 
upon it  shall  and  may  be  lawful  for  such  courts  respectively 
to  proceed  upon  such  service  so  made  as  aforesaid  as  fully 
and  as  effectually  as  if  the  same  had  been  duly  made  within 
the  jurisdictions  of  such  Courts  respectively. 

11.  And  be  it  further  enacted.  That  it  shall  and  may  be 
lawful  for  the  Courts  of  Chancery  and  of  Exchequer  in  Ire- 
land respectively,  if  they  shall  so  think  fit,  upon  special  motion 
of  the  complainant  or  complainants  in  any  suit  which  has  been 
or  shall  be  instituted  in  such  Courts  respectively,  concerning 
lands  or  tenements  or  hereditaments  situate  or  being  within 
that  part  of  the  United  Kingdom  called  Ireland,  to  order  and 
direct  that  service  in  any  part  of  the  United  Kingdom  of 
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Great  Britain  and  Ireland  and  in  the  Isle  of  Man  respectively, 
of  any  subpoena  or  subpoenas,  letter  missive  or  letters  missive, 
and  of  all  subsequent  process  to  be  had  thereupon,  upon  any 
defendant  or  defendants  in  such  suit  then  residing  in  such  part 
of  the  said  United  Kingdom  or  Isle  of  Man  in  which  he,  she, 
or  they  shall  be  so  served,  shall  be  deemed  good  service  of  or 
be  made  upon  such  defendant  or  defendants,  upon  such  terms 
and  in.sucb  manner  and  at  such  time  as  to  such  Courts  respec- 
tively shall  seem  reasonable ;  and  that  thereupon  it  shall  and 
may  be  lawful  for  such  Courts  respectively  to  proceed  upon 
sacQ  service  so  made  as  aforesaid,  as  fully  and  as  effectually 
as  if  the  same  had  been  duly  made  within  the  jurisdiction  of 
sudi  Courts  respectively. 

III.  Provided  always,  and  be  it  further  enacted,  Thatelong 
with  such  subpoena  or  letter  missive  served  under  any  such 
order  as  aforesaid  of  the  said  Courts  of  Chancery  and  of  Ex- 
chequer of  England  and  of  Ireland  respectively,  a  copy  of  the 
prayer  of  such  complainant's  bill  shall  be  served  upon  every 
such  defendant ;  and  provided  also,  that  no  process  of  con- 
tempt shall  be  entered  upon  any  such  proceedings  as  hereinbe- 
fore mentioned,  nor  any  decree  made  absolute  in  any  of  the 
said  Courts  in  England  or  Ireland  respectively,  without  the 
special  order  of  such  court,  upon  special  motion  made  for 
suck  purpose :  Provided  also,  that  nothing  in  this  Act  shall 
be  held  to  make  it  compulsory  upon  the  complainant  or  com- 
plainants in  any  suit  in  any  of  tne  said  respective  Courts  to 
serve  with  process  or  bring  before  such  Courts  respectively  any 
party  or  parties,  person  or  persons,  further  or  otherwise  than 
such  complainant  or  complainants  are  now  by  law  or  the 
practice  ot  such  Courts  respectively  required  to  do. 


4  &  5  WILL.  IV.  c.  82. 

An  Act  to  amend  and  extend  an  Act  of  the  Second  Year  of  His 
present  Majesty,  to  effectuate  the  Service  of  Process  Issuing 
from  the  Courts  of  Chancery  and  Exchequer  in  England  ar^ 
Ireland.  [15th  August,  1834. J 

'  Whereas  by  an  Act  passed  in  the  second  year  of  the  reign  of 
*  his  present  Majesty,  intituled  An  Act  to  effectuate  the  Ser- 
'  vice  of  Process  issuing  from  the  Courts  of  Chancery  and  £jr- 
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*  chequer  in  England  amf  Ireland  respectively ^  certain  provisions 

*  have  been  made  for  rendering  more  effectual  the  process  of 

*  the  said  Courts  respectively  in  the  cases  therein  mentioned : 

*  And  whereas  it  is  expedient  to  amend  and  extend  the  said 

*  Act  in  the  manner  hereinafter  provided  : '  Be  it  thetefore 
enacted  by  the  King's  most  excellent  Majesty,  by  and  virith 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  That  all  the  provisions  contained  in 
the  said  Act  relating  to  suits,  instituted  in  the  said  Courts 
respectively  concerning  lands,  tenements,  or  hereditaments 
situate  in  England  or  Wales  or  in  Ireland  respectively,  shall 
be  extended  and  applied  to  all  suits  instituted  in  the  said 
Courts  respectively  concerning  any  charge,  lien,  judgment,  or 
incumbrance  thereon,  or  conceniing  any  money  vested  in  any 
government  or  other  public  stock,  or  public  shares  in  public 
companies  or  concerns,  or  concerning  the  dividend  or  produce 
thereof;  and  the  provisions  in  the  said  Act  authorising  the 
said  Courts  respectively  to  direct  that  the  service  in  any  part  of 
the  United  Kingdom  of  Great  Britain  or  Ireland,  or  the  Isle 
of  Man,  respectively,  of  any  subpoena  or  subpoenas,  letter  mis- 
sive or  letters  missive,  and  of  all  subsequent  process  to  be  had 
thereon,  upon  any  defendant  or  defendants  in  such  suit,  then 
residing  in  such  parts  of  the  United  Kingdom  or  the  Isle  of 
Man  in  which  he,  she,  or  they  should  be  so  served,  should  be 
deemed  good  service  of  or  be  made  upon  such  defendant  or 
defendants,  upon  such  terms,  and  in  such  manner,  and  at  sach 
time  as  to  such  Courts  respectively  should  seem  reasonable, 
and  that  thereupon  it  should  and  might  be  lawful  for  such 
Courts  respectively  to  proceed  upon  such  service  as  fully  and 
effectually  as  if  the  same  had  been  duly  made  within  the  juris- 
dictions of  such  Courts  respectively,  shall  be  and  they  are 
hereby  extended  to  any  defendant  or  defendants  in  any  such 
suit  or  suits  as  hereinbefore  mentioned,  who  shall  appear  by 
affidavit  to  be  resident  in  any  place,  specifying  the  same,  out 
of  the  United  Kingdom  of  Great  Britain  and  Ireland ;  and 
that  it  shall  and  may  be  lawful  for  the  said  Courts  respectively* 
on  motion  in  open  Court  of  any  of  the  complainants  in  any 
such  suit,  founded  upon  an  affidavit  or  affidavits,  and  such 
other  documents  as  may  be  applicable  for  the  purpose  of  as- 
certaining the  residence  of  the  party,  and  the  particulars  mate- 
rial to  identify  such  party  and  his  residence,  and  also  specify- 
ing the  means  whereby  such  service  maybe  authenticated,  and 
especially  whether  there  are  any  British  officers,  civil  or  mili- 
tary, appointed  by  or  serving  under  his  Majesty,  residing  at 
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or  near  such  place,  to  order  that  service  of  a  subpoena  to  ap- 
pear and  answer  upon  the  party  in  the  manner  thereby  ai- 
rected,  or  in  case  where  the  said  Courts  respectively  shall  deem 
fit,  upon  the  receiver^  steward,  or  other  person  receiving  or 
remitting  the  rents  of  the  lands  or  premises,  if  any,  in  the  suit 
mentioned,  returnable  at  such  time  as  the  said  Courts  respec- 
tively shall  direct,  shall  be  deemed  good  service  of  such  party, 
and  afterwards,  upon  an  affidavit  of  such  service  had,  to  order 
an  appearance  to  be  entered  for  such  party  in  such  manner 
and  at  such  time  as  the  said  Courts  respectively  shall  direct, 
and  that  thereupon  it  shall  and  may  be  lawful  for  such  Courts 
respectively  to  proceed  upon  such  service  so  made  as  aforesaid 
as  fully  and  effectually  as  if  the  same  had  been  duly  made 
within  the  jurisdictions  of  such  Courts  respectively. 

II.  And  be  it  further  enacted.  That  where  it  shall  appear 
upon  affidavit  to  be  made  to  the  satisfaction  of  the  said  Courts 
respectively,  that  any  defendant  in  any  such  suit  as  hereinbe- 
fore mentioned  cannot  by  reasonable  diligence  be  personally 
served  with  the  subpcena  to  appear  and  answer,  or  that  upon 
inquiry  at  his  usual  place  of  abode  he  could  not  be  found  so 
as  to  be  served  with  such  process,  and  that  there  is  just 
ground  for  believing  that  such  defendant  secretes  or  withdraws 
himself  so  as  to  avoid  being  served  with  the  process  of  such 
Court,  then  and  in  all  such  cases  it  shall  and  may  be  lawful 
for  the  Court  to  order  that  the  service  of  the  subpcena  to  ap- 
pear and  answer  shall  be  substituted  in  such  manner  as  the 
Court  shall  think  reasonable  and  direct  by  such  order. 


2  &  3  VICT.  c.  54. 


An  Act  to  amend  the  Law  relating  to  the  Custody  of  Infants. 

[17th  August,  1839.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the 
custody  of  infants,  be  it  therefore  enacted.  That,  afler  the 
passing  of  this  Act,  it  shall  be  lawful  for  the  f^ord  Chancellor 
and  the  Master  of  the  Rolls  in  Englajidy  and  for  the  Lord 
Chancellor  and  the  Master  of  the  Rolls  in  Ireland^  respectively 
upon  hearing  the  petition  of  the  mother  of  any  infant  or  in- 
fants being  in  the  sole  custody  or  control  of  the  father  thereof  or 
of  any  person  by  his  authority,  or  of  any  guardian  after  the 
death  of  the  father,  if  he  shall  see  fit,  to  make  order  for  the 
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access  of  the  petitioner  to  such  infatit  or  infaDts,  at  such  times 
and  subject  to  such  regulations  as  he  shall  deem  convenient 
and  just ;  and  if  such  infant  or  infants  shall  be  within  the  age 
of  seven  years,  to  make  order  that  such  infant  or  infants  sh^l 
be  delivered  to  and  remain  in  the  custody  of  the  petitioner 
until  attaining  such  age,  subject  to  such  regulations  as  he 
.  shall  deem  convenient  and  just. 

II.  And  be  it  enacted.  That  on  all  complaints  made  under 
this  act  it  shall  be  lawful  for  the  Lord  Chancellor  or  the  Mas- 
ter of  the  Rolls  in  England,  and  for  the  Lord  Chancdlor  or 
the  Master  of  the  Elolls  in  Ireland,  to  receive  affidavits  sworn 
before  any  Master  in  ordinary  or  Master  extraordinary  of  the 
Court  of  Chancery;  and  that  any  person  who  shall. depose 
falsely  and  corruptly  in  any  affidavit  so  sworn  shall  be  deemed 
guilty  of  perjury,  and  incur  the  penalties  thereof. 

III^  And  be  it  enacted,  That  all  orders  which  shall  be  made 
by  virtue  of  this  Act  by  the  Lord  Chancellor  or  the  Master  of 
the  Rolls  in  England,  and  by  the  Lord  Chancellor  or  the  Mas- 
ter of  the  Rolls  in  Ireland,  shall  be  enforced  by  process  of 
contempt  of  the  High  Court  of  Chancery  in  England  and  Ire* 
land  respectively. 

IV.  Provided  always,  and  be  it  enacted,  That  no  order  shall 
be  made  by  virtue  of  this  Act  whereby  any  mother  against 
whom  adultery  shall  be  established,  by  judgment  in  an  action 
for  criminal  conversation  at  the  suit  of  her  husband,  or  by  tbe 
sentence  of  an  Ecclesiastical  Court,  shall  have  the  custody  of 
any  infant  or  access  to  any  infant,  any  thing  herein  contained 
to  the  contrary  notwithstanding. 


5  VICT.  c.  5. 


An  Act  to  make  further  Provisions  for  the  Administration  of 
Justice.  [5th  October,  1841.] 

Whereas  the  business  on  the  plea  side  of  her  Majesty's 
Court  of  Exchequer  at  Westminster  has  of  late  years  greatly 
increased,  and  a  transfer  to  the  Court  of  Chancery  of  the  juris- 
diction of  the  said  Court  of  Exchequer  as  a  Court  of  Equity 
would  relieve  the  judges  of  the  said  Court  of  Exchequer,  and 
would  otherwise  tend  to  promote  the  public  advantage;  be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal^  and  Commons,  in  this  present  parliament  assembled, 
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and  by  the  authority  of  the  same,  that  on  the  fifteenth  day  of 
October  one  thousand  eight  hundred  and  forty-one,  all  the 
power,  authority,  and  jurisdiction  of  her  Majesty's  Court  of 
Exchequer  at  Westminster  as  a  Court  of  Equity,  and  all  the 
power,  authority,  and  juiisdiction  which  shall  have  been  con- 
ferred on  or  committed  to  the  said  Court  of  Exchequer  by  or 
under,  the  special  authority  of  any  Act  or  Acts  of  Parliament, 
(other  than  such  power,  authority,  and  jurisdiction  as  shall 
then  be  possessed  by  or  be  incident  to  the  said  Court  of  Ex- 
chequer as  a  Court  of  Law,  or  as  shall  then  be  possessed  by 
the  said  Court  of  Exchequer  as  a  Court  of  Revenue,  and  not 
heretofore  exercised  or  exercisable  by  the  same  Court  sitting 
as  a  Court  of  Equity,)  shall  be  by  force  of  this  Act  transferred 
and  given  to  her  Majesty's  High  Court  of  Chancery,  to  all  in* 
tents  and  purposes,  in  as  full  and  ample  a  manner  as  the  same 
might  have  been  exercised  by  the  said  Court  of  Exchequer  if  . 
this  Act  had  not  passed ;  and  the  same  power,  authority,  and 
jurisdiction  shall,  so  far  as  respects  the  exercise  thereof  by  the 
said  Court  of  Exchequer,  cease  and  determine :  provided 
always,  that  this  Act  shall  not  abridge,  lessen,  or  in  anywise 
affect  the  power,  authority,  or  jurisdiction  of  or  incident  to  the 
said  Court  of  Exchequer  as  a  Court  of  Law,  or  the  power,  au- 
thority, or  jurisdiction  of  the  same  Court  as  a  Court  of  Revenue, 
not  heretofore  exercised  or  exercisable  by  the  same  Court  sit- 
ting as  a  Court  of  Equity. 

II.  And  be  it  enacted.  That  all  suits  and  matters  which  on  the 
said  fifteenth  day  of  October  one  thousand  eight  hundred  and 
forty-one,  shall  be  depending  in  the  said  Court  of  Exchequer  as 
a  Court  of  Equity,  or  under  such  Act  or  Acts  of  Parliament  as 
aforesaid,  (except  as  aforesaid,)  shall  be  by  force  of  this  Act 
transferred,  with  all  the  proceedings  therein,  to  the  said  Court 
of  Chancery,  there  to  be  carried  on  and  prosecuted  and  dealt 
with  and  decided  according  to  the  practice  of  that  Court,  in 
the  same  manner  in  every  respect  as  if  such  suits  and  matters 
had  been  originally  commenced  in  the  said  Court  of  Chan- 
cery ;  and  that  all  decrees  and  orders  which  shall  have  been 
made  by  the  said  Court  of  Exchequer  in  such  suits  and  matters 
shall,  to  all  intents  and  purposes,  be  deemed  and  taken  to  be 
decrees  or  orders  respectively  of  the  said  Court  of  Chancery; 
and  that  all  writs  which  shall  have  been  then  issued  in  the 
same  suits  and  matters,  or  any  of  them,  returnable  in  the  said 
Court  of  Exchequer,  shall  be  by  force  of  this  Act  returnable  in 
the  said  Court  of  Chancery  ;  provided  always,  that  in  case  it 
shall  appear  to  the  Court  of  Chancery  to  be  just  and  expedi- 
ent that  any  suit  or  suits,  matter  or  matters,  so  transferred  to 
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the  said  Court  of  Chancery,  should  be  wholly  or  partially  car« 
ried  on  according  to  or  regulated  by  the  present  practice  of 
the  Court  of  Exchequer,  or  that  any  question  or  questions 
arising  in  the  same  suit  or  suits,  matter  or  matters,  should  be 
decided  with  reference  to  the  present  practice  of  the  said  Court 
of  Exchequer,  it  shall  be  lawful  for  the  said  Court  of  Chancery 
to  make  such  order  or  orders  in  relation  thereto  as  to  the  said 
Court  of  Chancery  shall  seem  meet. 

III.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  Lord 
Chancellor  from  time  to  time  to  make  such  general  orders  (as 
well  with  respect  to  the  taxation  and  allowance  of  costs  as  in 
all  other  respects)  as  to  him  shall  seem  fit  and  proper  to  be 
made,  by  reason  or  in  consequence  of  the  transfer  hereby  made 
to  the  said  Court  of  Chancery  of  such  suits  and  matters  as 
aforesaid,  or  for  carrying  the  same  transfer  into  complete 
effect. 

IV.  And  be  it  enacted,  that  on  and  after  the  said  fifteenth 
day  of  October  one  thousand  eight  hundred  and  forty-one,  it 
shall  be  lawful  for  the  said  Court  of  Chancery,  upon  the  ap- 
plication of  any  party  interested,  by  motion  or  petition^  in  a 
summary  way,  without  bill  filed,  to  restrain  the  Governor  and 
Company  of  the  Bank  of  England,  or  any  other  public  com 
pany,  whether  incorporated  or  not,  from  permitting  the  trans- 
fer of  any  stock  in  the  public  funds,  or  any  stock  or  shares  in 
any  public  company,  which  may  be  standing  in  the  name  or 
names  of  any  person  or  persons,  or  body  politic  or  corporate, 
in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  in  the  books  of  any  such  public  company,  or  from 
paying  any  dividend  or  dividends  due  or  to  become  due  there- 
on ;  and  every  order  of  the  said  Court  of  Chancery  upon  such 
motion  or  petition  as  aforesaid  shall  specify  the  amount  of  the 
stock  or  the  particular  shares  to  be  affected  thereby,  and  the 
name  or  names  of  the  person  or  persons,  body  politic  or  cor- 
porate, in  which  the  same  shall  be  standing :  Provided  always, 
that  the  said  Court  of  Chancery  slrall  have  full  power,  upon  the 
application  of  any  party  interested,  to  discharge  or  vary  such 
order,  and  to  award  such  costs,  upon  such  application,  as  to 
the  said  Court  shall  seem  fit. 

V.  And  be  it  enacted.  That  in  the  place  and  stead  of  the  writ 
of  distringas,  as  the  same  has  been  heretofore  issued  from  the 
said  Court  of  Exchequer,  a  writ  of  distringas  in  the  form  set 
out  in  the  first  schedule  to  this  Act  shall,  on  and  after  the  said 
fifteenth  day  of  October  one  thousand  eight  hundred  and  forty- 
one,  be  issuable  from  the  Court  of  Chancery,  and  shall  be  sealed 
at  the  Subpoena  Office,  and  that  tlie  force  and  effect  of  such  writ, 
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and  the  practice  under  or  relating  to  the  same,  shall  be  such  as 
is.  now  in  force  in  the  said  Court  of  Exchequer :  Provided 
nevertheless,  that  such  writ,  and  the  practice  under  or  relating 
to  the  same,  and  the  fees  and  allowances  in  respect  thereof 
shall  be  subject  to  such  orders  and  regulations  as  may,  under 
the  provisions  of  this  Act,  or  of  any  other  Act  now  in  force,  or 
under  the  general  authority  of  the  Court  of  Chancery,  be  made 
with  reference  to  the  proceedings  and  practice  of  the  said  Court 
of  Chancery. 

XIX.  And  whereas  the  business  of  the  Court  of  Chancery 
has  of  late  years  greatly  increased,  and  by  reason  of  the 
transfer  to  the  Court  of  Chancery  of  the  equitable  jurisdiction 
of  the  Court  of  Exchequer  further  duties  will  devolve  on  the 
Court  Of  Chancery,  and  it  is  therefore  expedient,  for  the 
better  administration  of  justice  in  the  said  Court  of  Chancery, 
that  two'  additional  judges  should  be  appointed  to  assist  m 
the  di^arge  of  the  judicial  functions  of  the  Lord  Chancellor; 
be  itther^ore  enacted.  That  it  shall  be  lawful  for  her  Ma- 
jesty to  nominate  and  appoint,  by  letters  patent  under  the 
gveat  seal  of  the  United  Kingdom,  two  fit  persons,  being  or 
having  been  respectively  barristers- at-law  of  fifteen  years' 
standing  at  the  least,  to  be  additional  Judges  Assistant  to  the 
Lord  Chancellor  in  the  discharge  of  the  judicial  functions  of 
his  office,  each  of  such  additional  judges  to  be  called  Vice 
Chancellor. 

XX.  And  be  it  enacted.  That  from  time  to  time  when  and 
as.  any  vacancy  shall  occur  in  the  office  of  the  Vice  Chancellor 
who  shall  be  first  appointed  under  the  authority  of  this  Act, 
by  the  death,  resignation,  or  removal  from  office  of  such  Vice 
Chancellor  or  his  successor  for  the  time  being,  it  shall  be 
lawful  for  her  Majesty,  by  letters  patent  under  the  great  seal 
of  the  United  Kingdom,  to  appoint  a  fit  person,  being  or 
having  been  a  barrister-at-law  of  fifteen  years'  standing  at  the 
least,  to  supply  such  Vacancy. 

XXL  Provided  always,  and  be  it  enacted.  That  nothing 
herein  contained  shall  authorize  the  appointment  of  a  succes* 
sor  to  the  Vice  Chancellor  secondly  appointed  under  the  au- 
thority of  this  Act. 

XXII.  And  be  it  enacted.  That  each  such  Vice  Chancellor 
shall  have  full  power  to  hear  and  determine  all  causes,  mat- 
ters, and  things  which  are  or  shall  be  at  any  time  depending 
in  the  Court  of  Chancery  in  England,  either  as  a  Court  of  Law 
or^as•a  Court  of  Equity,  or  incident  to  any  ministerial  office 
of  the  said  Court>  or  which  have  been  or  shall  be  submitted 
to^thejurisdiction  of  the  said  Court  or  of  the  Lord  Chancellor 
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bv  the  special  authority  of  any  Act  of  Parliament,  as  the  Lord 
Chancellor  shall  from  time  to  time  direct;  and  all  decrees, 
orders,  and  acts  of  such  Vice  Chancellor  so  made  or  done 
shall  be  deemed  and  taken  to  be  respectively,  as  the  nature  of 
the  case  shall  require,  decrees,  orders,  and  acts  of  the  said 
Court  of  Chancery,  or  of  such  incident  jurisdiction  as  afore- 
said, or  under  such  special  authority  as  aforesaid,  and  shall 
have  force  and  validity  and  be  executed  accordingly,  subject 
nevertheless  in  everv  case  to  be  revei-sed,  discharged,  or 
altered  by  the  Lord  Chancellor ;  and  no  such  decree  or  order 
shall  be  enrolled  until  the  same  shall  be  signed  by  the  Lord 
Chancellor :  Provided  always,  that  no  such  Vice  Chancellor 
shall  have  power  or  authority  to  discharge,  reverse,  or  alter 
any  decree,  order,  act,  matter,  or  thing  made  or  done  by  any 
other  Vice  Chancellor  to  be  appointed  under  this  Act,  not 
being  a  predecessor  in  office  of  such  Vice  Chancellor,  nor  any 
decree,  order,  act,  matter,  or  thing  made  or  done  by  any  Lord 
Chancellor,  unless  authorized  by  the  Lord  Chancellor  so  to 
do,  nor  any  power  or  authority  to  discharge,  reverse,  or  alter 
any  decree,  order,  act,  matter,  or  thing  made  or  done  by  the 
Master  of  the  Rolls  or  the  Vice  Chancellor  for  the  time  being 
appointed  in  pursuance  of  an  Act  passed  in  the  fifty-third 
year  of  the  reign  of  his  Majesty  King  George  the  Tliird,  inti- 
tuled An  Act  to  facilitate  the  Administration  of  Justice,  or  ^ny 
order,  act,  matter,  or  thing  made  or  done  iy  the  Court  oif 
Review  in  Bankruptcy. 

XXIII.  And  be  it  enacted,  Tliat  each  or  either  of  the  Vice- 
Chancellors  to  be  appointed  in  pursuance  of  this  Act  shall  sit 
for  the  Lord  Chancellor  whenever  he  shall  require  him  so  to 
do,  and  shall  also,  at  such  other  times  as  the  Lord  Chancellor 
shall  direct,  sit  in  a  separate  Court,  whether  the  Lord  Chan- 
cellor or  the  Master  of  the  Rolls,  or  the  Vice  Chancellor  ap- 
pointed in  pursuance  of  the  said  Act,  shall  be  sitting  or  not, 
tor  which  purpose  the  Lord  Chancellor  shall  make  such  orders 
as  to  him  shall  appear  to  be  proper  and  convenient,  from  time 
to  time  as  occasion  shall  require. 


The  First  Schedule  referred  to  by  the  foregoing  Act. 

Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to 
the  Sheriffs  of  London,  greeting :  We  command  you  that  yoa 
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omit  not,  by  reason  of  any  liberty,  but  that  you  enter  the  same 
and  distrain  the  Governor  and  Company  of  the  Bank  of  Eng- 
land by  all  their  lands  and  chattels  in  your  bailiwick,  so  that 
they,  or  any  of  them,  do  not  intermeddle  therewith  until  we 
otherwise  command  you;  and  that  you  answer  us  the  issues 
of  the  said  lands,  so  that  they  do  appear  before  us  in  our 
High  Coart  of  Chancery  on  the  day  of 

to  answer  a  certain  bill  of  complaint  lately 
exhibited  against  them  and  other  defendants  before  us  in  our 
said  Court  of  Chancery  by  complainant ; 

and  farther,  to  do  and  receive  what  our  said  Court  snail  then 
and  there  order  in  the  premises,  and  that  you  then  leave  there 
this  writ     Witness  ourself  at  Westminster  the 
day  of  in  the  year  of 

our  reign. 

Devon. 


5  &  6  VICT.  c.  69. 


An  Act  for  perpetuating  Testimony  in  certain  Cases, 

[30th  July,  1842.] 

Whereas  it  is  expedient  to  extend  the  means  of  perpetuat- 
ing testimony  in  certain  cases ;  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same.  That  any  person  who  would,  under  the  circumstances 
alleged  by  him  to  exist,  become  entitled,  upon  the  happening 
of  any  future  event,  to  any  honour,  title,  dignity,  or  office,  or 
to  any  estate  or  interest  in  any  property,  real  or  personal,  the 
right  or  claim  to  which  cannot  by  him  be  brought  to  trial 
hdFore  the  happening  of  such  event,  shall  be  entitled,  from 
and  after  the  passing  of  this  act,  to  file  a  bill  in  the  High 
Court  of  Chancery  to  perpetuate  any  testimony  which  may  be 
material  for  establishing  such  claim  or  right;  and  that  all 
laws,  rules,  and  regulations  not  contrary  to  the  provisions  of 
this  act,  now  in  force  or  in  use  in  suits  to  perpetuate  testi- 
mony, or  respecting  depositions  taken  in  such  suits,  or  the 
punishment  of  perjury  committed  in  making  such  depositions, 
shall  be  in  force  and  used  and  applied  in  all  suits  to  be  in- 
i 
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stituted  under  the  authority  of  this  act,  and  in  respect  to  de- 
positions taken  on  such  suits. 

II.  And  be  it  further  enacted,  That  in  all  suits  which  may 
be  so  instituted  under  the  authority  of  this  act,  touching  any 
honour,  title,  dignity,  or  office,  or  any  other  matter  or  thing, 
in  which  Her  Majesty,  her  heirs  or  successors,  may  have  any 
estate  or  interest,  it  shall  be  lawful  to  make  the  Attorney- 
General  for  the  lime  being  a  party  defendant  thereto ;  and 
that  in  all  proceedings  in  which  the  depositions  taken  in  any 
such  suit  in  which  the  Attorney-General  for  the  time  being 
was  so  made  a  defendant  may  be  offered  in  evidence,  soch 
depositions  may  be  admissible  notwithstanding  any  objection 
to  such  depositions  upon  the  ground  that  Her  Majesty,  her 
heirs  or  successors,  were  not  parties  to  the  suit  in  which  such 
depositions  were  taken. 


5&6VICT.  c.  103. 


An  Act  for  abolishing  certain  Offices  of  the  High  Ccfwrt  oj 
Chancery  in  England.  [10th  August,  1842.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  that  from  and  after 
the  twenty-eighth  day  of  October  next  after  the  passing  of  this 
Act  the  following  offices  of  the  High  Court  of  Chancery, 
namely,  the  offices  of  Clerks  of  the  Enrolments  and  the  Depu- 
ties of  such  Clerks,  Comptrollers  of  the  Hanaper,  Six  Clerks, 
Sworn  Clerks,  and  Waiting  Clerks,  (except  as  to  the  recovery 
of  fees  and  charges  for  business  done  heretofore,  or  to  be  done 
on  or  before  the  said  twenty-eighth  day  of  October,  and  of  all 
costs  and  expences  occasioned  by  the  non-payment  of  such  fees 
and  charges,  and  saving  to  every  person  who  shall  be  a  Sworn 
Clerk  or  Waiting  Clerk  on  the  said  twenty-eighth  day  of  Octo- 
ber, except  while  he  shall  hold  any  office  or  employment  under 
this  Act,  all  the  rights  of  being  admitted  and  practising  as  a 
Solicitor  in  the  Courts  of  Equity,  and  of  being  admitted  and 
practising  as  an  Attorney  in  the  Courts  of  Law,  to  which  be 
would  have  been  entitled  as  such  Sworn  Clerk  or  Waiting 
Clerk  if  this  Act  had  not  been  passed,)  shall  be  and  the  same 
are  hereby  abolished. 
II.  And  be  it  enacted^  that  from  and  after  the  said  twenty- 
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eighth  day  of  October  all  enrolments,  records,  and  other  do- 
cuments in  the  custody  of  the  officers  of  the  said  abolished 
offices,  and  all  their  bill  books,  cause  books,  and  indexes  in 
respect  of  the  said  abolished  offices,  shall  be  transferred  to  the 
custody  of  such  persons  as  the  Master  of  the  Rolls  shall  from 
time  to  time  by  any  order  direct. 

III.  And  be  it  enacted,  that  from  and  after  the  said  twenty- 
eighth  day  of  October  the  Clerks  in  the  Petty  Bag  shall  be 
nominal  attorneys  in  all  causes  in  the  Petty  Bag  in  which  Six 
Clerks  might  have  been  such  attorneys  if  this  Act  had  not  been 
passed,  and  the  entry  by  any  Clerk  of  the  Petty  Bag  of  rules 
in  causes  in  the  Petty  Bag  shall  have  all  the  effect  such  entry 
could  have  had  if  this  Act  had  not  been  passed,  and  a  similar 
entry  had  been  made  by  a  Six  Clerk ;  and  from  and  after  the 
said  twenty-eighth  day  of  October  all  enrolments  which  if  this 
Act  had  not  been  passed  would  have  been  under  the  manage- 
ment of  the  Clerks  of  the  Enrolments  and  their  Deputies  shall 
be  under  the  management  of  an  officer  to  be  denominated  the 
**  Clerk  of  Enrolments  in  Chancery,"  and  all  duties  and  autho- 
rities which  if  this  Act  had  not  been  passed  could  have  been 
performed  and  exercised  by  the  said  Six  Clerks  as  Comptrol  - 
ten  of  the  Hanaper  and  Riding  Clerk  shall  be  performed  and 
exercised  by  the  said  Clerk  of  Enrolments  in  Chancery,  and 
such  Clerk  of  Enrolments  in  Chancery  shall  be  entitled  under 
this  Act  to  a  salary  of  one  thousand  two  hundred  pounds  per 
annum ;  and  from  and  after  the  said  twenty-eighth  day  of  Oc- 
tober the  records,  writs,  and  rules  of  the  High  Court  of  Chan- 
cery which  if  this  Act  had  not  been  passed  would  or  might 
have  been  under  the  management  of  the  Six  Clerks  and  Sworn 
Clerks  or  Waiting  Clerks  of  the  said  Court  shall  be  under  the 
management  of  officers  to  be  denominated  '*  Clerks  of  Records 
and  Writs,'*  every  one  of  whom  shall  be  entitled  under  this 
Act  to  a  salary  of  one  thousand  two  hundred  pounds  per  an- 
num; and  from  and  after  the  said  twenty-eighth  day  of 
October  the  taxing  of  costs  in  the  said  Court  shall  be  con- 
ducted by  officers  to  be  denominated  ^  Taxing  Masters,"  every 
one  of  whom  shall  have  been  a  Sworn  Clerk  of  the  said  Court, 
or  shall  for  twelve  years,  or  for  periods  making  together  twelve 
years  or  upwards,  have  practised  as  a  Solicitor  of  the  said 
Court,  and  every  such  Taxing  Master  shall  be  entitled  under 
this  Act  to  a  salary  of  two  thousand  pounds  per  annum ;  and 
every  Clerk  of  Enrolments  in  Chancery,  Clerk  of  Records  and 
Writs,  and  Taxing  Master,  shall  hold  his  office  during  his  good 
behaviour,  and  shall  discharge  his  duties  in  person,  except 
tifhere  otherwise  provided  by  this  Act^  or  any  regulation  to  be 
t2 
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made  under  this  Act,  and  may  be  removed  from  his  oflSce  bjr 
the  Lord  Chancellor  for  misconduct;  and  the  business  to4)e 
transacted  by  such  Clerk  of  Enrolments  in  Chancery,  Clerks 
of  Records  and  Writs,  and  Taxing  Masters,  respectively,  shall 
be  as  well  the  management  of  enrolments,  comptrollership  of 
the  hanaper,  management  of  records,  writs,  and  rules,  aud  the 
taxing  of  costs  as  aforesaid,  as  also  such  other  business  (if  any) 
connected  with  the  Court  of  Chancery  as  the  Lord  Chancellor, 
with  the  advice  and  consent  of  the  Master  of  the  Rolls  and 
Vice-Chancellors  for  the  time  being,  or  any  two  of  them,  shall 
from  time  to  time  by  any  order  direct;  and  the  places,  times, 
and  manner  in  which  the  same  shall  be  conducted  shall  be,  in 
the  case  of  Taxing  Masters,  such  as  the  Lord  Chancellor,  and 
in  the  case  of  the  other  officers  such  as  the  Master  of  the  Rolls, 
shall  from  time  to  time  by  any  order  direct. 

IV,  And  be  it  enacted,  That  David  Drew,  Esquire,  one  of 
the  Deputies  of  the  Clerks  of  the  Enrolments,  shall  be  the 
First  Clerk  of  Enrolments  in  Chancery;  Frederick  Bedwell, 
one  of  the  Sworn  Clerks  of  the  Court  of  Chancery ;  John 
Alexander  Berrey,  one  of  the  Agents  in  the  Six  Clerks'  Office; 
John  Veal,  one  other  of  the  Agents  in  the  Six  Clerks'  Office; 
and  Seth  Charles  Ward,  one  other  of  the  Sworn  Clerks  of  the 
Court  of  Chancery,  the  first  Clerks  of  Records  and  Writs;  and 
Henry  Ramsay  Baynes,  one  other  of  the  Sworn  Clerks  of  the 
Court  of  Chancery ;  Robert  Bayly  Follett,  one  of  the  Solicitors 
of  the  Court  of  Chancery ;  George  Gatty,  one  other  of  the 
Sworn  Clerks  of  the  Court  of  Chancery;  Philip  Martineau,  one 
other  of  the  Solicitors  of  the  Court  of  Chancery;  and  Richard 
Mills  and  John  Wainewright,  two  others  of  the  Sworn  Clerks 
of  the  Court  of  Chancery,  Esquires,  the  First  Taxing  Masters 
under  this  Act ;  and  that  as  often  as  the  Clerk  of  Inrolments 
in  Chancery,  or  any  Clerk  of  Records  and  Writs  hereby  ap- 
pointed, or  any  of  his  successors  shall  die,  or  resign,  or  be 
removed  from  his  office,  the  Master  of  the  Rolls  shaJl  have 
power  to  appoint  a  Clerk  of  Enrolments  in  Chancery,  or  a 
Clerk  of  Records  and  Writs,  (as  the  case  may  be),  in  the 
room  of  the  Clerk  of  Enrolments  in  Chancery  or  Clerk  of 
Records  and  Writs  who  shall  so  die,  resign,  or  be  removed  ; 
and  that  as  often  as  any  Taxing  Master  hereby  appointed,  or 
any  of  his  successors,  shall  die,  or  resign  or  be  removed  from 
his  office,  the  Lord  Chancellor  shall  have  power  to  appoint  a 
Taxing  Master  in  the  room  of  the  Taxing  Master  who  shall  so 
die,  resign,  or  be  removed  :  Provided  always  that  it  shall  not 
be  imperative  on  the  Master  of  the  Rolls  to  make  any  such 
appointnient  of  a  Clerk  of  Enrolments  in  Chancery  or  Clerk  of 
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Uecords  and  Writs,  while  he  shall  consider  the  same  unneces- 
sary ;  provided  further,  that  no  such  appointment  as  aforesaid 
shall  be  made  by  the  Master  of  the  Rolls  unless  with  the 
approbation  of  the  Lord  Chancellor,  nor  shall  any  such  ap- 
pointment as  aforesaid  be  made  of  a  Clerk  of  Records  and 
Writs  while  there  shall  be  four  or  more  such  Clerks,  nor  of  a 
Taxing  Master  while  there  shall  be  six  or  more  such  Masters, 
unless  the  Lord  Chancellor,  with  such  advice  and  consent  as 
aforesaid,  shall  by  any  order  declare  such  appointment  to  be 
necessary. 

V.  And  be  it  enacted.  That  the  Lord  Chancellor  may  from 
time  to  time,  with  such  advice  and  consent  as  aforesaid,  ap- 
point additional  Taxing  iVIasters,  and  the  Master  of  the  Rolls 
may  from  time  to  time,  with  such  approbation  as  aforesaid, 
appoint  additional  (Jlerks  of  Records  and  Writs :  Provided 
always^  that  no  such  additional  appointment  shall  be  made  by 
the  Master  of  the  Rolls  unless  the  Lord  Chancellor,  with  such 
advice  and  consent  as  aforesaid,  shall  by  any  order  declare 
such  appointment  to  be  necessary  ;  provided  further,  that  the 
Bumber  of  Clerks  of  Records  and  Writs  under  this  Act  shall 
XK>t  at  any  one  time  exceed  six,  and  the  number  of  Taxing 
Masters  under  this  Act  shall  not  at  any  one  time  exceed  nine^^ 

VJ.  And  be  it  enacted.  That  in  case  of  absence,  from  illness 
or  other  reasonable  cause,  it  shall  be  lawful  for  any  Clerk  of 
Enrolments  in  Chancery,  Clerk  of  Records  and  Writs,  or  Tax- 
ing Master,  under  this  Act,  to  appoint  a  deputy,  such  deputy, 
and  also  the  occasion  for  such  appointment,  being  first  ap- 
proved, in  the  case  of  a  Taxing  Master  by  the  Lord  Chan- 
cellor, and  in  the  other  cases  by  the  Master  of  the  Rolls ; 
and  that  in  case  any  Clerk  of  Enrolments  in  Chancery,  Clerk 
of  Records  and  Writs,  or  Taxing  Master  under  this  Act,  being 
absent  as  aforesaid,  shall  neglect  to  appoint  such  deputy,  or 
to  renew  the  appointment  of  a  deputy,  the  Lord  Chancellor 
in  the  case  of  a  Taxing  Master,  and  in  the  other  cases  the 
Master  of  the  Rolls,  may  appoint  a  deputy ;  and  every  de- 
puty to  be  appointed  as  aforesaid  shall  have  all  the  powers 
and  authorities  of  his  principal,  and  shall  be  paid  such  sum 
out  of  the  salary  of  his  principal  as  the  Lord  Chancellor  in  the 
case  of  a  Taxing  Master,  and  in  other  cases  the  Master  of 
the  Rolls,  shall  direct ;  and  during  vacations  the  whole  of  the 
business  of  the  following  officers,  (namely,)  the  Clerk  of  En- 
rolments in  Chancery,  and  Clerks  of  Records  and  Writs,  may 
be  performed  by  such  one  or  more  of  the  same  officers,  and 
upon  such  terms>  as  the  Master  of  the  Rolls  shall  by  any  or- 
der direct. 
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VII.  And  be  H  enacted.  That  it  shall  be  lawful  for  every 
Qerk  of  ^irolments  in  Chancery^  Clerk  of  Records  and  Writs, 
and  Taxing  Master  under  this  Act,  and  also  the  Clerk  of  Affi- 
darits  of  tibe  Court  of  Chancery,  to  administer  the  oaths  and 
take  the  a£Brmations  and  attestations  of  honour  which  he  may 
from  dme  to  time  be  required  to  administer  and  take  by  any 
order  made  by  the  Lord  Chancellor,  with  such  advice  and 
consent  as  aforesaid. 

VIII.  And  be  it  enacted.  That  all  persons  swearing,  affirm- 
ing, or  attesting  before  any  Clerk  of  Enrolments  in  Chancery, 
or  Qerk  of  Records  and  Writs,  or  Taxing  Master,  under  this 
Act,  or  Clerk  of  Affidavits,  shall  be  liable  to  all  such  penalties, 
punishments,  and  consequences,  for  any  wilful  and  corrupt 
false  swearing  or  perjury  contained  therein,  as  if  the  matter 
sworn,  affirmed,  or  attested  had  been  sworn,  affirmed,  or  at* 
tested  before  the  High  Court  of  Chancery,  or  any  of  the  Mas- 
ters in  ordinary  thereof. 

XXXI.  And  be  it  enacted.  That  it  shall  be  lawful  for  the 
Lord  Chancellor,  with  such  advice  and  consent  as  aforesaid, 
to  make  and  issue  such  orders  as  he  shall  think  fit,  as  well  in 
relation  to  any  matter  connected  with  the  said  abolished  offices, 
and  not  hereby  otherwise  provided  f[>r,  as  for  carrying  the  pro- 
visions of  this  Act  into  execution,  and  also  to  make  and  issue 
such  other  rules  and  orders,  not  being  inconsistent  with  the 
enactment  and  provisions  of  this  Act,  as  he  shall  think  fit, 
for  the  performance  of  the  business  heretofore  done  in  the 
said  abolished  offices,  and  for  establishing  and  settling  the 
practice  of  the  offices  hereby  created. 

XXXII.  And  be  it  enacted.  That  any  order  or  orders  for 
the  time  being  made  under  this  Act  may  from  time  to  time  be 
annulled,  altered,  or  varied  by  the  like  authority  by  which  any 
such  order  or  orders  shall  have  been  made,  and  new  orders 
may  from  time  to  time  be  made  for  any  of  the  purposes  of  this 
Act  by  the  respective  authorities  by  which  orders  are  hereby 
authorised  to  be  made. 
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An  Act  for  consolidating  and  amending  several  of  the  Laws  re- 
luting  to  Attorneys  and  Solicitors  practising  in  England  and 
Wales.  [22d  August,  1843.] 

Whereas  the  laws  relating  to  Attorneys  and  Solicitors  are 
numerous  and  complicated,  and  it  is  expedient  to  consolidate 
and  simplify  and  to  alter  and  amend  the  same  :  Be  it  tiierefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
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the  advice  and  consent  of  the  Lords  spiritual  and  temporal 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  that  from  and  after  the  passing  of 
this  Act  the  several  acts  and  parts  of  acts  set  fbrth  m  the  first 
part  of  the  first  schedule  hereunto  annexed,  so  far  as  the  same 
relate  to  that  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland  called  £ngland  and  Wales,  shall  be  and  the  same  are 
hereby  repealed,  save  only  and  except  so  far  as  such  acts  or 
parts  of  acts,  or  any  of  them,  repeal  the  whole  or  any  part  of 
the  same  or  of  any  other  act  or  acts,  and  also  save  and  except 
so  far  as  relates  to  any  matters  or  things  done  at  any  time  be- 
fore the  passing  of  this  Act,  all  which  matters  and  things  shall 
be  and  remain  good,  valid,  and  effectual,  to  all  intents  and  pur- 
poses whatsoever,  as  if  this  Act  had  not  passed,  and  also  save 
and  except  as  to  the  recovery  and  application  of  any  penalty 
for  any  offence  which  shall  have  been  committed  before  the 
passing  of  this  Act :  Provided  always,  that  nothing  in  this  Act 
shall  be  construed  to  repeal  or  alter  any  of  the  acts  or  parts 
of  acts  mentioned  to  be  saved  in  the  second  part  of  the  first 
schedule  hereunto  annexed. 

II.  And  be  it  enacted.  That  from  and  after  the  passing  of  this 
Act  no  person  shall  act  as  an  Attorney  or  Solicitor,  or  as  such 
Attorney  or  Solicitor  sue  out  any  writ  or  process,  or  com- 
mence, carry  on,  solicit,  or  defend  any  action,  suit,  or  other 
proceeding,  in  the  name  of  any  other  person  or  in  his  own 
name,  in  her  Majesty's  High  Court  of  Chancery,  or  Courts  of 
Queen*s  Bench,  Common  Pleas,  or  Exchequer,  or  Court  of  the 
Duchy  of  Lancaster,  or  Court  of  the  Duchy  Chamber  of  Lan- 
caster at  Westminster,  or  in  any  of  the  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  or  in  the  Court  of  Bank- 
ruptcy, or  in  the  Court  for  the  Relief  of  Insolvent  Debtors,  or 
in  any  county  court,  or  in  any  court  of  civil  or  criminal 
jurisdiction,  or  in  any  other  court  of  law  or  equity  in  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  England  and  Wales,  or  act  as  an  Attorney  or  Solicitor 
in  any  cause,  matter,  or  suit,  civil  or  criminal,  to  be  heard, 
tried,  or  determined  before  any  justice  of  assize,  of  oyer  and 
terminer,  or  gaol  delivery,  or  at  any  general  or  quarter  ses- 
sions of  the  peace  for  any  county,  riding,  division,  liberty, 
city,  borough,  or  place,  or  before  any  justice  or  justices,  or 
before  any  commissioners  of  her  Majesty's  revenue,  unless 
such  person  shall  have  been  previously  to  the  passing  of  this 
Act  admitted  and  enrolled  and  otherwise  duly  qualified  to  act 
as  an  Attorney  or  Solicitor  under  or  by  virtue  of  the  laws  now 
in  forced  or  unless  such  person  shall,  after  the  passing  of  this 
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Act,  be  admitted  and  enrolled  and  otherwise  duly  qualified  to 
act  as  an  Attorney  or  Solicitor,  pursuant  to  the  directions  and 
regulations  of  this  Act,  and  unless  such  person  shall  continue 
to  be  so  duly  qualified  and  on  the  roll  at  the  time  of  his  act- 
ing in  the  capacity  of  an  Attorney  or  Solicitor  as  aforesaid. 

III.  And  be  it  enacted,  That,  except  as  hereinafter  men- 
tioned, no  person  shall,  from  and  after  the  passing  of  this  Act, 
be  capable  of  being  admitted  and  enrolled  as  an  Attorney  or 
Solicitor,  unless  such  person  shall  have  been  bound  by  con- 
tract in  writing  to  serve  as  clerk  for  and  during  the  term  of  five 
years  to  a  practising  attorney  or  solicitor  in  England  or  Wales, 
and  shall  have  duly  served  under  such  contract  for  and  during 
the  said  term  of  five  years,  and  also  unless  such  person  shall, 
after  the  expiration  of  the  said  term  of  five  years,  have  been 
examined  and  sworn  in  the  manner  hereinafter  directed :  pro* 
vided  always,  that  any  person  who  now  is  or  shall  hereafter  be 
bound  by  contract  in  writing  to  serve  as  clerk  to  a  practising 
Attorney  or  Solicitor  of  the  Court  of  Common  Pleas  of  the 
County  Palatine  of  Lancaster  or  the  Court  of  Pleas  of  the 
County  Palatine  of  Durham  respectively  for  the  term  of  five 
years,  and  shall  continue  in  such  service  for  and  during  the 
said  term,  and  shall  during  the  whole  of  such  term  have  been 
actually  employed  by  such  Attorney  or  Solicitor,  op  by  the 
London  agent  of  any  such  Attorney  or  Solicitor,  or  by  any 
practising  Barrister  or  Special  Pleader,  with  the  consent  of 
such  Attorney  or  Solicitor,  for  any  part  of  the  said  term  not 
exceeding  one  year,  shall  be  admitted  and  enrolled  an  Attorney 
of  the  said  last-mentioned  Courts  respectively  as  heretofore, 
on  his  satisfying  the  Judges  for  the  time  being  of  the  said 
Courts  respectively  of  his  being  qualified  to  act  as  an  Attorney 
or  Solicitor. 

IV.  And  be  it  enacted.  That  no  Attorney  or  Solicitor  shall 
have  more  than  two  clerks  at  one  and  the  same  time  who  shall 
be  bound  by  such  contract  in  writing  as  aforesaid  to  serve  him 
as  clerks ;  and  that  no  Attorney  or  Solicitor  shall  take,  have, 
or  retain  any  clerk  who  shall  be  bound  by  contract  in  writing 
as  aforesaid  after  such  Attorney  or  Solicitor  shall  have  discon- 
tinued or  left  off  practising  as  or  carrying  on  the  business  of 
an  Attorney  or  Solicitor,  nor  whilst  such  Attorney  or  Solicitor 
shall  be  retained  or  employed  as  a  writer  or  clerk  by  any  other 
Attorney  or  Solicitor ;  and  service  by  any  clerk  under  articles 
to  an  Attorney  or  Solicitor,  for  and  during  any  part  of  the 
time  that  such  Attorney  or  Solicitor  shall  be  so  employed  as 
writer  or  clerk  by  any  othei  Attorney  or  Solicitor,  shall  not  be 
deemed  or  accounted  as  good  service  under  such  articles. 
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V»  And  be  it  further  enacted.  That  in  case  any  Attorney  or 
Solicitor  to  whom  any  clerk  shall  be  bound  by  contract  in 
writing  as  aforesaid  shall,  before  the  end  or  determination  of 
such  contract,  become  bankrupt,  or  take  the  benefit  of  any  act 
for  the  relief  of  insolvent  debtors,  or  be  imprisoned  for  debt 
and  remain  in  prison  for  the  space  of  twenty-one  days,  it  shall 
be  lawful  for  any  of  the  said  Cpurts  of  Law  or  Equity  wherein 
such  Attorney  or  Solicitor  is  admitted  as  aforesaid,  upon  the 
application  of  such  clerk,  to  order  aud  direct  the  said  contract 
to  be  discharged,  or  assigned  to  such  person  upon  such  terms 
and  in  such  manner  as  the  said  Court  shall  think  fit.  ^ 

VI.  Provided  always,  and  be  it  enacted,  That  any  person 
who  now  is  or  hereafter  shall  be  bound  by  contract  in  writing 
to  serve  as  a  clerk  to  a  practising  Attorney  or  Solicitor  for  the 
term  of  five  years,  and  who  shall  actually  and  bon&  fide  be 
and  continue  as  pupil  with  and  as  such  be  employed  by  any 
practising  barrister,  or  any  person  bon&  fide  practising  as  a 
certificated  special  pleader,  in  England  or  Wales,  for  any  part  of 
the  said  term,  not  exceeding  one  whole  year,  and  in  addition 
thereto  or  instead  thereof  with  the  London  agent  of  the  Attor- 
ney or  Solicitor  to  whom  any  such  person  shall  be  so  bound 
by  contract  as  aforesaid  for  any  part  of  the  said  term,  not  ex- 
ceeding one  year,  either  by  virtue  of  any  stipulation  in  such 
contract,  or  with  the  permission  of  such  Attorney  or  Solicitor, 
shall  be  capable  of  being  examined,  and  sworn  and  admitted 
and  enrolled  as  an  Attorney  or  Solicitor,  in  the  same  manner 
as  if  he  had  served  the  whole  of  the  said  period  of  five  years 
with  the  Attorney  or  Solicitor  to  whom  he  may  be  so  bound. 

VII.  Provided  always,  and  be  it  enacted.  That  any  person 
who  shall  have  taken  or  who  shall  take  the  degree  of  Bachelor 
of  Arts  within  six  years  after  his  matriculation,  or  the  degree 
of  Bachelor  of  Laws  within  eight  years  after  his  matriculation, 
either  in  the  University  of  Oxford  or  in  the  University  of  Cam- 
bridge, or  in  the  University  of  Dublin,  or  in  the  University  of 
Durham,  or  in  the  University  of  London,  and  who  shall  within 
four  years  after  the  day  whereon  he  shall  have  taken  or  shall 
take  such  degree  be  bound  by  contract  in  writing  to  serve  as 
a  clerk  for  and  during  the  term  of  three  years  to  a  practising 
Attorney  or  Solicitor  in  England  or  Wales,  and  shall  have 
continued  in  such  service  for  and  during  the  said  term  of  three 
years,  and  shall  during  the  whole  of  such  term  have  been  ac- 
tually employed  by  such  Attorney  or  Solicitor,  or  by  the  Lon- 
don Agent  of  such  Attorney  or  Solicitor,  with  his  consent,  for 
any  part  of  the  said  term,  not  exceeding  one  year,  in  the  proper 
business,  practice,  or  employment  of  any  Attorney  or  Solicitor, 

i  5 
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and  who  shall  after  the  expiration  of  the  said  term  of  three 
years  have  been  examined  and  sworn  in  the  manner  hereinafter 
directed,  shall  be  capable  of  being  admitted  and  enrolled  as  an 
Attorney  or  Solicitor,  although  he  shall  have  served  a  clerkship 
under  such  contract  as  aforesaid  for  and  during  the  term  of 
three  years  only. 

VIII.  And  be  it  enacted,  That  whenever  any  person  shall 
after  the  passing  of  this  Act  be  bound  by  contract  in  writing 
to  serve  as  a  clerk  to  any  Attorney  or  Solicitor  as  aforesai<^ 
the  Attorney  or  Solicitor  to  whom  such  person  shall  be  so 
bound  as  aforesaid  shall,  within  six  months  after  the  date  of 
every  such  contract,  make  and  duly  swear,  or  cause  or  procure 
to  be  made  and  duly  sworn,  an  affidavit  or  affidavits  of  such 
'Attorney  or  Solicitor  having  been  duly  admitted,  and  also  of 
the  actual  execution  of  every  such  contract  by  him  the  said 
Attorney  or  Solicitor  and  by  the  person  so  to  be  bound  to 
serve  him  as  a  clerk  as  aforesaid ;  and  in  every  such  affidavit 
shall  be  specified  the  names  of  every  such  Attorney  or  Solicitor 
and  of  every  such  person  so  bound,  and  their  places  of  abode 
respectively,  together  with  the  day  on  which  such  contract  was 
actually  executed  ;  and  every  such  affidavit  shall  be  filed 
within  six  months  next  after  the  execution  of  the  said  contract 
with  and  by  the  officer  appointed  or  to  be  appointed  for  that 
purpose  as  hereinafter  mentioned,  who  shall  thereupon  enrol 
and  register  the  said  contract,  and  shall  make  and  sign  a  me- 
morandum of  the  day  of  filing  such  affidavit  upon  such  affida- 
vit and  also  upon  the  said  contract. 

IX.  Provided  always,  and  be  it  enacted,  That  in  case  such 
affidavit  be  not  filed  within  such  six  months  the  same  may  be 
filed  by  the  said  officer  after  the  expiration  thereof,  but  the 
service  of  such  clerk  shall  be  reckoned  to  commence  and  be 
computed  from  the  day  of  filing  such  affidavit,  unless  one  of 
the  said  Courts  of  Law  or  Equity  shall  otherwise  order. 

X.  And  be  it  enact«?d,  That  no  person  who  shall  from  land 
after  the  passing  of  tliis  Act  become  bound  as  aforesaid  shall 
be  admitted  an  Attorney  or  Solicitor  before  such  affidavit  so 
marked  as  aforesaid  shall  have  been  produced  to  the  Court  or 
Judge  to  whom  such  person  shall  apply  to  be  admitted  an 
Attorney  or  Solicitor,  in  pursuance  of  the  provisions  hereinaf- 
ter contained,  unless  such  Court  or  Judge  siiall  be  satisfied 
that  the  same  cannot  be  produced,  and  shall  think  fit  to  dis- 
pense with  the  production  thereof. 

XI.  And  be  it  enacted,  That  the  officer  so  appointed  or  to 
be  appointed  for  filing  such  affidavits  as  aforesaid  shall  keep 
a  book  wherein  shall  be  entered  the  substance  of  every  affidavit 
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which  shall  be  so  filed  as  aforesaid,  specifying  the  name  and 
place  of  abode  of  the  Attorney  or  Solicitor  to  whom  any  per- 
son shall  be  bound  to  serve  as  a  clerk^  and  of  the  clerk  or  per- 
son who  shall  be  so  bound  as  aforesaid,  and  of  the  person 
making  such  affidavit,  with  the  date  of  the  articles  or  contract 
in  such  affidavit  mentioned  or  referred  to,  and  the  days  of 
swearing  and  filing  every  such  affidavit  respectively ;  and  such 
officer  shall  be  at  liberty  to  take,  at  the  time  of  filing  every 
'  such  affidavit,  the  sum  mentioned  in  the  second  schedule  to 
this  act  annexed,  and  no  more,  as  a  recompence  for  his  trou- 
ble in  filing  such  affidavits  and  preparing  and  keeping  such 
books  as  aforesaid ;  and  such  books  shall  and  may  be  searched 
in  office  hours  by  any  person  whomsoever,  without  fee  or  reward. 

XII.  And  be  it  enacted.  That  every  person  who  now  is  or 
hereafter  shall  be  bound  by  contract  in  writing  to  serve  as  a 
clerk  to  any  Attorney  or  Solicitor  shall,  during  the  whole  time 
and  term  of  service  to  be  specified  in  such  contract,  continue 
and  be  actually  employed  by  such  Attorney  or  Solicitor  in  the 
proper  business,  practice,  or  employment  of  an  Attorney  or 
Solicitor,  save  only  and  except  in  the  cases  hereinbefore  men- 
tioned. 

XIII.  And  be  it  enacted.  That  if  any  Attorney  or  Solicitor  to 
or  with  whom  any  such  person  shall  be  so  bound  shall  happen 
to  die  before  the  expiration  of  the  term  for  which  such  person 
shall  be  so  bound,  or  shall  discontinue  or  leave  off  practice  as 
an  Attorney  or  Solicitor,  or  if  such  contract  shall  by  mutual 
consent  of  the  parties  be  cancelled,  or  in  case  such  clerk  shall 
be  legally  discharged  before  the  expiration  of  such  term  by  any 
rule  or  order  of  the  Court  wherem  such  Attorney  or  Solicitor 
shall  have  been  admitted,  such  clerk  shall  and  may  in  any  of 
the  said  cases  be  bound  by  another  contract  or  other  contracts 
in  writing  to  serve  as  clerk  to  any  other  practising  Attorney 
or  Solicitor,  or  Attorneys  or  Solicitors,  during  the  residue  of 
the  said  term,  and  service  under  such  second  or  other  contract 
in  manner  hereinbefore  mentioned  shall  be  deemed  and  taken 
to  be  good  and  effectual,  provided  that  an  affidavit  be  duly 
made  and  filed  of  the  execution  of  such  second  or  other  con- 
tract or  contracts  within  the  time  and  in  the  manner  hereinbe- 
fore directed,  and  subject  to  the  like  regulations  with  respect 
to  the  original  contract  and  affidavit  of  the  execution  thereof. 

XIV.  And  be  it  enacted.  That  every  person  who  shall  have 
been  or  shall  be  bound  as  a  clerk  as  aforesaid  shall,  before  he 
be  admitted  an  Attorney  or  Solicitor  according  to  this  act, 

Erove,  by  an    affidavit  of  himself  or  of  the  Attorney   or 
olicitor  to  whom  he  was  bound  as  aforesaid,  or  such  agent,' 
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barrister,  or  special  pleader  as  aforesaid,  to  be  duly  made  and 
filed  witli  the  proper  officer  hereinbefore  mentioned,  that  be 
hath  actually  and  really  served  and  been  employed  by  such 

Practising  Attorney,  Solicitor,  Agent,  Barrister,  or  Special 
leader,  during  the  whole  time  and  in  the  manner  required  by 
the  provisions  of  this  act,  and  in  the  form  to  be  approved  by 
the  Judges  of  the  Court  vtrherein  such  person  shall  apply  to  be 
admitted. 

XV.  And  be  it  enacted,  That  it  shall  be  lawful  for  the 
Judges  of  the  said  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  or  any  one  or  more  of  them,  and  he  and  they 
is  and  are  hereby  authorised  and  required,  before  he  or  they 
shall  issue  a  fiat  for  the  admission  of  any  person  to  be  an  At- 
torney, to  examine  and  inquire,  by  such  ways  and  means  as  he 
or  they  shall  think  proper,  touching  the  articles  and  service, 
and  the  fitness  and  capacity  of  such  person  to  act  as  an  Attor- 
ney, and  if  the  Judge  or  Judges  as  aforesaid  shall  be  satisfied 
by  such  examination,  or  by  the  certificate  of  such  Examiners, 
as  hereinafter  mentioned,  that  such  person  is  duly  qualified 
and  fit  and  competent  to  act  as  an  Attorney,  then,  and  not 
otherwise,  the  said  Judge  or  Judges  shall  and  he  and  they  is 
and  are  hereby  authorised  and  required  to  administer  or  cause 
to  be  administered  to  such  person  the  oath  hereinafter  directed 
to  be  taken  byAttomeys  and  Solicitors,  in  addition  to  the  oath 
of  allegiance,  and  after  such  oaths  taken  to  cause  him  to  be 
admitted  an  Attorney  of  such  Court,  and  his  name  to  be  en- 
rolledas  an  Attorney  of  such  Court,  which  admission  shall  be 
written  on  parchment,  and  signed  by  such  Judge  or  Judges 
respectively,  and  shall  be  stamped  with  the  stamps  by  law  re- 
quired to  be  impressed  on  the  admission  of  Attorneys. 

XVI.  And  for  the  purpose  of  facilitating  the  inquiry  touch- 
ing the  due  service  under  articles  as  aforesaid,  and  the  fitness 
and  capacity  of  any  person  to  act  as  an  Attorney,  be  it  enacted, 
That  it  shall  be  lawful  for  the  Judges  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  (or  any  eight  or  more 
of  them,  of  whom  the  chiefs  of  the  said  Courts  shall  be  three,) 
from  time  to  time  to  nominate  and  appoint  such  persons  to  be 
examiners  for  the  purposes  aforesaid,  and  to  make  such  rules 
and  regulations  for  conducting  such  examination,  as  such 
Judges  shall  think  proper. 

XVII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the 
Master  of  the  Rolls,  and  he  is  hereby  authorised  and  required, 
before  he  shall  admit  any  person  to  be  a  Solicitor,  to  examine 
and  inquire,  by  such  way  and  means  as  he  shall  think  proper, 
touching  the  fitness  and  capacity  of  such  person  to  act  as  a  So- 
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licitory  and  for  that  purpose  from  time  to  time  to  appoint  such 
persons  as  examiners,  and  to  make  such  orders  and  regulations 
for  conducting  such  examination,  as  he  shall  think  proper ;  and 
if  the  Master  of  the  Rolls  shall,  by  such  examination,  or  by 
the  certificate  of  such  examiners,  be  satisfied  that  such  person 
is  duly  qualified  to  be  admitted  to  act  as  a  Solicitor,  then,  and 
not  otherwise,  the  Master  of  the  Rolls  shall  and  he  is  hereby 
authorised  to  administer  or  cause  to  be  administered  to  such 
person  the  oath  hereinafter  directed  to  be  taken  by  Attorneys 
and  Solicitors,  in  addition  to  the  oath  of  allegiance,  and  after 
such  oaths  taken  to  cause  him  to  be  admitted  a  Solicitor  in 
the  Court  of  Chancery,  and  his  name  to  be  enrolled  as  a  Soli- 
citor in  such  Court,  which  admission  shall  be  written  on  parch* 
ment,  and  signed  by  the  Master  of  the  Rolls,  and  shall  be 
stamped  with  the  stamps  by  law  required  to  be  impressed  on 
the  admission  of  Solicitors. 

XVIII.  Provided  always,  and  be  it  enacted.  That  it  shall 
be  lawful  for  the  Master  of  the  Rolls,  jointly  with  the  judged 
of  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, or  with  any  eight  or  more  of  them,  (of  whom  the  chiefs 
of  the  said  Courts  shall  be  three,)  if  they  shall  see  fit  so  to  do, 
to  nominate  and  appoint  examiners,  and  to  make  rules  and 
regulations  for  conducting  the  examinations  of  persons  ap- 
plying to  be  admitted  as  attorneys  and  solicitors,  as  well 
touching  the  articles  and  service  as  the  fitness  and  capacity  of 
such  persons  to  act  both  as  attorneys  and  solicitors ;  and  if 
the  Master  of  the  Rolls  or  any  of  the  judges  of  the  said  Courts 
of  Common  Law  shall,  by  such  examination,  or  by  the  certi- 
ficate of  such  examiners,  be  satisfied  that  such  person  is  duly 
qualified  to  be  admitted  to  act  as  an  attorney  and  solicitor, 
then,  and  not  otherwise,  the  Master  of  the  Rolls  as  to  the 
Court  of  Chancery,  and  one  of  the  judges  as  to  the  said  Courts 
of  Law  at  Westminster,  shall  and  he  is  hereby  autliorized  to 
administer  or  cause  to  be  administered  to  such  person  the  oath 
hereinafter  directed  to  be  taken  by  solicitors  and  attorneys,  in 
addition  to  the  oath  of  allegiance,  and  after  such  oaths  taken 
to  cause  him  to  be  admitted  an  attorney  and  solicitor,  and  his 
name  to  be  enrolled  as  an  attorney  of  the  said  Courts  of  Law 
at  Westminster,  and  also  a  solicitor  of  the  said  High  Court  of 
Chancery,  which  admissions  shall  be  written  on  parchment, 
and  signed  by  the  Master  of  the  Rolls  or  one  of  the  judges  of 
the  said  Courts  of  Law  at  Westminster,  as  the  case  may  be. 

XIX.  And  be  it  enacted,  That  every  person  who  shall  pur- 
suant to  this  act  apply  to  be  admitted  an  attorney  or  solicitor 
shall,  before  he  be  Sidmitted  and  enrolled  as  aforesaid,  take 
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and  subscribe  the  oath,  or,  if  he  be  one  of  the  people  called 
Quakers,  the  affirmation,  following : 

*l  A,  B,  do  swear  lor  solemnly  affirm,  as  the  case  may  he\ 
'  That  I  will  truly  and  honestly  demean  myself  in  the  prac- 
*  tice  of  an  attorney  [or  solicitor,  as  the  case  may  6e,]  accord- 
'  ing  to  the  best  of  my  knowledge  and  ability. 

<  So  help  me  GOD/ 

XX.  And  be  it  enacted,  That  from  and  after  the  passing  of 
this  Act  the  Masters  of  the  several  Courts  of  Law  at  West- 
minster^  or  such  other  person  or  persons  as  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief  Justice 
of  the  Court  of  Common  Ple^s,  and  the  Lord  Chief  Baron  of 
the  Court  of  Exchequer,  shall  for  that  purpose  severally  and 
respectively  appoint,  shall  be  deemed  and  taken  to  be  the 
proper  officers  for  filing  such  affidavits  as  aforesaid  in  the  said 
respective  Courts,  and  they  shall  have  the  custody  and  care 
of  the  rolls  or  books  wherein  persons  are  at  present  enrolled 
as  attorneys  in  the  said  respective  Courts,  and  shall  and  they 
are  hereby  respectively  required  from  time  to  time,  without 
fee  or  reward,  other  than  such  sura  or  sums  as  are  mentioned 
in  the  Second  Schedule  hereunto  annexed,  to  enrol  the  name 
of  every  person  who  shall  be  admitted  an  attorney  in  the  said 
respective  Courts,  pursuant  to  the  directions  in  this  act,  and 
the  time  when  admitted,  in  alphabetical  order,  in  rolls  or 
books  to  be  provided  and  kept  for  that  purpose  in  their  several 
and  respective  offices;  and  also  that  the  Queen's  Remem- 
brancer in  the  Court  of  Exchequer  or  his  deputy,  and  the 
chief  clerk  of  the  Court  of  the  Duchy  Chamber  of  Lancaster  at 
Westminster  or  his  deputy,  and  the  prothonotaries  of  the 
Courts  of  the  Counties  Palatine  of  Lancaster  and  Durham  or 
their  deputies,  or  such  person  or  persons  as  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Court  of  Exchequer  shall  jointly  appoint,  shall 
have  the  custody  and  care  of  the  rolls  or  books  wherein  per- 
sons are  at  present  enrolled  as  attorneys  and  solicitors  in  the 
said  last-mentioned  respective  Courts,  which  said  prothono- 
taries of  the  Courts  of  the  Counties  Palatine  of  Lancaster  and 
Durham  or  their  deputies,  or  such  person  or  persons  as  shall 
be  appointed  as  last  mentioned,  shall  be  deemed  and  taken  to 
be  the  proper  officers  for  filing  such  affidavits  as  hereinbefore 
mentioned  in  the  Court  of  Common  Pleas  at  Lancaster  and 
the  Court  of  Pleas  at  Durham  respectively;  and  he  and  they 
is  and  are  hereby  respectively  required  Trom  time  to  time^ 
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without  fee  or  reward,  other  than  such  sum  or  sums  of  mottey 
as  are  now  payable,  to  enrol  the  name  of  every  person  who 
shall  be  admitted  an  attorney  in  the  said  last-mentioned  re- 
spective Courts  pursuant  to  the  directions  in  this  act,  and  the 
time  when  admitted,  in  alphabetical  order,  in  rolls  or  books 
to  be  provided  and  kept  for  that  purpose  in  their  several  and 
respective  offices ;  and  also  that  the  senior  clerk  of  the  Petty 
Bag  Office  in  the  Court  of  Chancery,  or  his  deputy,  the 
chief  clerk  of  the  Duchy  Chamber  of  Lancaster  at  Westminster, 
or  his  deputy,  the  Registrars  of  the  respective  Courts  of 
Equity  in  the  Counties  Palatine  of  Lancaster  and  Durham^  or 
such  other  person  or  persons  as  the  Master  of  the  Rolls  shall 
for  that  purpose  appoint,  shall  have  the  custody  and  care  of 
the  rolls  or  books  wherein  persons  are  at  present  enrolled  as 
solicitors,  and  which  said  clerk  of  the  Petty  Bag  Office,  oi' 
such  other  person  or  persons  as  shall  be  appointed  as  last" 
mentioned,  shall  be  deemed  and  taken  as  the  proper  officer  or 
officers  for  filing  such  affidavits  as  hereinbefore  mentioned  in 
the  Court  of  Chancery ;  and  he  and  they  is  and  are  hereby 
also  respectively  required  from  time  to  time,  without  fee  or 
reward  other  than  as  last  aforesaid,  to  enrol  the  name  of 
every  person  who  shall  be  admitted  a  solicitor  pursuant  to 
the  directions  in  this  act,  and  the  time  when  admitted,  in 
alphabetical  order,  in  rolls  or  books  to  be  kept  for  that  pur* 
pose,  to  which  rolls  or  books  in  the  said  Courts  of  Law  or 
£quity  respectively  all  persons  shall  and  may  have  free 
access,  without  fee  or  reward. 

XXI.  And  be  it  enacted.  That  from  and  after  the  passing 
of  this  act  there  shall  be  a  registrar  of  attorneys  and  solicitors, 
and  that  it  shall  be  the  duty  of  such  registrar  to  keep  an  alphas 
betical  roll  or  book,  or  rolls  or  books,  of  all  attorneys  and 
solicitors,  and  to  issue  certificates  of  persons  who  have  been 
admitted  and  enrolled  as  attorneys  or  solicitors,  and  are  eti-- 
titled  to  take  out  stamped  certificates  authorizing  them  to 
practise  as  such ;  and  it  shall  be  lawful  to  and  for  the  Lord 
Chief  Justice  of  Her  Majesty's  Court  of  Queen's  Bench,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Court  of  Com- 
mon Pleas,and  the  Lord  Chief  Baron  of  the  Court  of  Exchequer; 
(or  any  three  of  them,  of  whom  the  Master  of  the  Rolls  shall 
be  one,)  to  make  such  orders,  directions,  and  regulations 
touching  the  performance  and  execution  of  the  duties  afore- 
said as  they  shall  think  proper;  and  such  registrar,  or  some 
l>erson  duly  appointed  by  him,  shall  have  free  access  to  and 
shall  be  at  liberty  from  time  to  time  to  examine  and  take 
copies  or  extracts,  without  fee  or  reward,  of  all  rolls  or  book^ 
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kept  for  the  enrolment  of  attorneys  and  solicitors  in  any  of 
the  Courts  at  Westminsterf  and  for  the  enrolment  of  attorneys 
and  solicitors  in  the  Court  of  the  Duchy  of  Lancaster^  or 
Court  of  the  Duchy  Chamber  of  Lancaster  at  Westminster,  or 
in  any  Courts  of  the  Counties  Palatine  of  Lancaster  and  Dttr-* 
ham;  and  that  the  duties  of  such  office  of  registrar  shall  he 
performed  by  the  incorporated  "  Society  of  Attorneys,  Solici- 
tors, Proctors,  and  others,  not  being  ^rristers,  practising  in 
the  Courts  of  Law  and  Equity  of  the  United  Kingdom," 
vrhether  by  their  present  or  any  future  charter  of  incorporation, 
unless  and  until  the  Lord  Chief  Justice  of  the  Court  of 
Queen's  Bench,  the  Master  of  the  Rolls,  the  Lord  Chief  Jus- 
tice of  the  Court  of  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Court  of  Exchequer  (or  any  three  of  them,  of 
whom  the  Master  of  the  Rolls  shall  be  one,)  shall,  by  any 
order  under  their  hands,  which  order  they  are  hereby  autho- 
rized and  empowered  to  make,  appoint  any  fit  and  proper 
person  to  perform  the  said  duties  in  the  place  and  stead  of 
the  said  society,  (which  said  person  shall  be  called  the  regis- 
trar of  attorneys  and  solicitors,  and  shall  hold  such  office  or 
employment  during  pleasure  only,)  and  so  from  time  to  time 
to  appoint  any  other  fit  and  proper  person,  or  the  said  society, 
to  perform  the  said  duties  during  pleasure. 

XX IL  And  be  it  enacted,  That  from  and  after  the  fifteenth 
day  of  November  next  it  shall  not  be  lawful  for  the  Commis- 
sioners of  Stamps  and  Taxes,  or  any  of  their  officers,  to  grant 
or  issue  to  any  person  any  stamped  certificate  authorizing  such 
person  to  practise  as  an  attorney  or  solicitor,  unless  nor  until 
he  shall  leave  with  the  said  Commissioners,  or  their  proper 
officer,  at  the  Head  Office  for  Stamps  and  Taxes  at  Somerset 
House  in  the  county  of  Middlesex^  a  certificate  from  such  re- 
gistrar as  aforesaid  that  such  person  is  an  attorney  or  solicitor, 
and  entitled  to  take  out  such  stamped  certificate;  and  the  said 
commissioners,  or  their  proper  officer,  shall  deliver  to  the  said 
registrar,  on  the  sixth  day  of  April  in  every  year,  or  so  soon 
afterwards  as  the  said  registrar  shall  apply  for  the  same,  all 
such  registrar's  certificates  under  the  authority  of  which  any 
stamped  certificates  shall  have  been  granted  or  issued  since 
the  fifteenth  day  of  November  preceding,  with  a  note  or  memo- 
randum endorsed  or  written  thereon  respectively  by  the  proper 
officer  of  the  said  commissioners,  stating  the  date  of  the 
stamped  certificate  granted  or  issued  in  respect  thereof,  and 
shall  from  time  to  time  afterwards,  whenever  application  shall 
be  made  for  that  purpose  by  the  said  registrar,  deliver  to  him 
all  such  other  registrar's  certificates  under  the  auUiority  of 


6  &  7  VICT.  c.  73.  186 

which  any  stamped  certificates  shall  have  been  granted  or 
issued  upon  or  after  the  sixth  day  of  Jpiil  and  before  the 
sixteenth  day  of  November  in  every  year,  with  a  like  note  or 
memorandum  endorsed  or  written  thereon  respectively  as 
aforesaid. 

XXIII.  And  be  it  enacted,  That  for  the  purpose  of  obtain- 
ing such  registrar's  certificate  as  aforesaid  a  declaration  in 
writing,  signed  by  such  attorney  or  solicitor  or  by  his  partner, 
or  in  case  such  attorney  or  solicitor  shall  reside  more  than 
twenty  miles  from  London^  then  by  his  London  agent  on  his 
behalf,  containing  his  name  and  place  of  residence,  and  the 
Court  or  one  of  the  Courts  of  which  he  is  then  admitted  an 
attorney  or  solicitor,  together  with  the  term  and  year  in  or  as 
of  which  he  was  so  admitted,  shall  be  delivered  to  the  said 
registrar,  who  shall  cause  all  the  particulars  in  such  declara- 
tion to  be  entered  in  a  proper  book  to  .bekept  for  that  purpose, 
which  shall  be  open  to  the  inspection  and  examination  of  all 
persons  without  fee  or  reward ;  and  the  said  registrar  shall, 
after  the  expiration  of  six  days  after  the  delivery  of  such  de- 
claration, (unless  he  shall  see  cause  and  have  reason  to  believe 
that  the  party  applying  for  such  certificate  is  not  upon  the 
said  roll  of  attorneys  or  solicitors),  deliver  to  the  said  attorney 
or  solicitor,  or  to  his  agent,  on  demand,  a  certificate  in  the 
form  set  forth  in  the  Third  Schedule  to  this  act  annexed,  and 
which  last-mentioned  certificate  shall  be  delivered  to  and  left 
with  the  Commissioners  of  Stamps  and  Taxes  as  hereinbefore 
directed. 

XXIV.  And  be  it  enacted,  That  in  case  the  said  registrar 
shall  decline  to  issue  such  certificate  as  he  is  hereinbefore 
directed  and  required  to  give,  the  party  so  applying  for  the 
same,  if  an  attorney,  shall  and  may  apply  to  any  of  the  said 
Courts  of  Law  at  Westminster ,  or  to  any  judge  thereof,  or,  if 
a  solicitor,  to  the  Master  of  the  Rolls,  who  are  hereby  respec- 
tively authorized  to  make  such  order  in  the  matter  as  shall  be 
just,  and  to  order  payment  of  costs  by  and  to  either  of  the 
parties,  if  they  shall  see  fit. 

XXV.  And  be  it  enacted.  That  if  any  attorney  or  solicitor 
shall  neglect  to  procure  an  annual  stamped  certificate  autho- 
rizing him  to  practise  as  such  within  the  time  by  law  ap- 
pointed for  that  purpose,  then  and  in  such  case  the  said  re- 
gistrar shall  not  afterwards  grant  a  certificate  to  such  attorney 
or  solicitor  without  the  order  of  tfie  Master  of  the  Rolls  in  the 
case  of  a  solicitor,  or  of  one  of  the  Courts  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer,  or  of  one  of  the  judges  thereof 
in  the  case  of  an  attorney,  authorizing  such  registrar  to  issue 
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such  certificate;  and  it  shall  be  lawful  for  the  Master  of  the 
Rolls,  or  for  such  Court  or  judge,  to  make  such  order,  upon 
such  terms  and  conditions  as  he  or  they  shall  think  fit. 

XXVI.  And  be  it  enacted,  That  no  person  who  as  an 
attorney  or  solicitor  shall  sue,  prosecute,  defend,  or  carry  on 
any  action  or  suit,  or  any  proceedings,  in  any  of  the  Courts 
aforesaid,  without  having  previously  obtained  a  stamped 
certificate  which  shall  be  then  in  force,  shall  be  capable  of 
maintaining  any  action  or  suit  at  law  or  in  equity  for  the  re- 
covery of  any  fee,  reward,  or  disbursement  for  or  in  respect 
of  any  business,  matter,  or  thing  done  by  him  as  an  attorney 
or  solicitor  as  aforesaid  whilst  he  shall  have  been  vnthoutsuch 
certificate  as  last  aforesaid,  t 

XXVII.  And  be  it  enacted.  That  every  person  who  shall 
have  been  duly  admitted  an  attorney  of  any  one  of  the  supe^ 
rior  Courts  of  Law  at  Westminster  shall  be  entitled,  upon  the 
production  of  his  admission  therein,  or  an  official  certificate 
thereof,  and  that  the  same  still  continues  in  force,  to  be  ad- 
mitted as  an  attorney  in  any  other  of  the  said  Courts,  or  in 
any  inferior  Court  of  Law  in  England  and  Wales,  upon  sign- 
ing the  roll  of  such  other  Court,  but  not  otherwise,  and  shall 
thereupon  be  entitled  to  practise  as  an  attorney  therein  in  like 
manner  as  if  he  had  been  sworn  in  and  admitted  an  attorney 
of  such  Court;  provided  always,  that  no  additional  fee  besides 
those  payable  by  virtue  of  this  act  shall  be  demanded  or  paid; 
and  that  every  person  who  shall  have  been  duly  admitted  a 
solicitor  of  the  High  Court  of  Chancery  shall  be  entitled,  upon 
the  production  of  his  admission  therein,  or  an  official  certifi- 
cate thereof,  and  that  the  same  still  continues  in  force,  to  be 
admitted  as  a  solicitor  in  any  inferior  Court  of  Equity  in 
England  and  Walesy  and  in  the  Court  of  Bankruptcy,  upon 
signing  the  roll  of  such  other  Court,  but  not  otherwise,  and 
shall  tliereupon  be  entitled  to  practise  as  a  solicitor  therein  in 
like  manner  as  if  he  had  been  sworn  in  and  admitted  a  solici- 
tor of  such  Court;  provided  also,  that  no  additional  fee  be- 
sides those  payable  by  virtue  of  this  act  shall  be  demanded  or 
paid. 

XXVIII.  And  be  it  enacted,  That  no  person  who  shall  have 
duly  served  his  clerkship  under  articles  in  writing,  pursuant 
to  the  provisions  of  this  act,  shall  be  prevented  or  disqualified 
from  being  admitted  and  enrolled  as  an  attorney  or  solicitor, 
nor  liable  to  be  struck  off  the  roll  if  admitted,  by  reason  or  in 
consequence  of  the  attorney  or  solicitor  to  whom  he  may  have 
been  bound  by  such  articles  having  been  after  such  service 
struck  off  the  roll ;  provided  that  such  clerk  or  person  be  other- 
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wise  entitled  to  be  admitted  and  enrolled^  according  to  the 
provisions  hereinbefore  contained. 

XKIX.  And  be  it  enacted.  That  no  person  who  has  been 
admitted  and  enrolled  shall  be  liable  to  be  struck  off  the  roll 
for  or  on  account  of  any  defect  in  the  articles  of  clerkship,  or 
in  the  registry  thereof,  or  in  his  service  under  such  articles, 
or  in  his  admission  and  enrolment,  unless  the  application  for 
striking  him  off  the  roll  be  made  within  twelve  months  from 
the  time  of  his  admission  and  enrolment;  provided  that  such 
articles,  registration,  service,  admission,  or  enrolment  be  with- 
out fraud. 

XXX.  And  be  it  enacted,  That,  until  the  same  shall  be 
varied  or  altered  pursuant  to  the  provision  hereinafter  con- 
tained, the  several  sums  of  money  mentioned  in  the  second 
schedule  to  this  act  annexed  shall  and  may  be  taken  and  re- 
ceived for  the  services  and  purposes  mentioned  and  specified 
therein :  Provided  always,  that  it  shall  be  lawful  to  and  for 
the  Lord  Chief  Justice  of  her  Majesty's  Court  of  Queen's 
Bench,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  (or  any  three  of  them,  of  whom  the  Mas- 
ter of  the  Rolls  shall  be  one,)  from  time  to  time  to  diminish 
or  increase  the  said  sums  or  any  of  them,  as  they  shall  see  fit, 
so  that  by  such  diminution  they  be  not  reduced  to  less  than 
one-half,  or  by  such  increase  be  not  made  to  exceed  by  more 
than  one-half  the  amount  mentioned  in  the  said  schedule; 
provided  also,  that  it  shall  be  lawful  for  the  Lord  Chief  Jus- 
tices and  the  Lord  Chief  Baron  to  make  any  order  or  orders 
for  the  payment  and  appropriation  of  the  same  sums,  so  far 
as  they  concern  the  said  Courts  of  Common  Law,  to  such 
persons  and  in  such  manner  as  they  shall  think  proper ;  and 
that  it  shall  be  lawful  for  the  Master  of  the  Rolls  to  make 
any  order  or  orders  for  the  payment  and  appropriation  of  the 
same  sums,  so  far  as  they  concern  the  said  High  Court  of 
Chancery,  to  such  persons  and  in  such  manner  as  he  shall 
think  fit;  and  no  greater  or  other  fees,  rewards,  or  sums  than 
hereinbefore  mentioned  or  referred  to  shall  be  taken  or  re- 
ceived on  any  pretence  whatsoever. 

XXXI.  And  be  it  enacted.  That  no  attorney  or  solicitor 
who  shall  be  a  prisoner  in  any  gaol  or  prison,  or  within  the 
limits,  rules,  or  liberties  of  any  gaol  or  prison,  shall  or  may, 
during  his  confinement  in  any  gaol  or  prison,  or  within  the 
limits,  rules,  or  liberties  of  any  gaol  or  prison,  as  an  attorney 
or  solicitor,  in  his  own  name  or  in  the  name  of  any  other 


188  APPEITDI^L 

attorney  or  solicitor,  sue  out  auy  writ  or  process,  or  commence 
or  prosecute  or  defend  any  action  or  suit,  in  any  Courts  of 
Law  or  Equity,  or  matter  in  Bankruptcy;  and  such  attorney 
or  solicitor  so  commencing,  prosecuting,  or  defending  any 
action  or  suit  as  aforesaid,  and  any  attorney  or  solicitor  per- 
mitting or  empowering  any  such  attorney  or  solicitor  as  afore- 
said to  commence,  prosecute,  or  defend  any  action  or  suit  in 
his  name,  shall  be  deemed  to  be  guilty  of  a  contempt  of  the 
Court  in  which  any  such  action  or  suit  shall  have  been  com- 
menced or  prosecuted,  and  punishable  by  the  said  Courts 
accordingly,  upon  the  application  of  any  person  complaining 
thereof;  and  such  attorney  or  solicitor  so  commencing,  prose- 
cuting or  defending  any  action  or  suit  as  aforesaid  shall  be 
incapable  of  maintaining  any  action  or  suit  at  law  or  in  £quity 
for  the  recovery  of  any  fee,  reward,  or  disbursement  for  or  in 
respect  of  any  business^  matter,  or  thing  done  by  him  whilst 
such  prisoner  as  aforesaid,  in  his  own  name  or  in  the  name  of 
any  other  attorney  or  solicitor. 

XXXII.  And  be  it  enacted,  That  if  any  attorney  or  solicitor 
shall  wilfully  and  knowingly  act  as  agent  in  any  action  or  suit 
in  any  Court  of  Law  or  Equity,  or  matter  in  Bankruptcy,  for 
any  person  not  duly  qualified  to  act  as  an  attorney  or  solicitor 
as  aforesaid,  or  permit  or  suffer  his  name  to  be  anyways  made 
use  of  in  any  such  action,  suit,  or  matter,  upon  the  account  or 
for  the  profit  of  any  unqualified  person,  or  send  any  process 
to  such  unqualified  person,  or  do  any  other  act  thereby  to 
enable  such  unqualified  person  to  appear,  act,  or  practise  in 
any  respect  as  an  attorney  or  solicitor  in  any  suit  at  law  or  in 
Equity,  knowing  such  person  not  to  be  duly  qualified  as 
aforesaid,  and  complaint  shall  be  made  thereof  in  a  summary 
way  to  any  of  the  said  superior  Courts  wherein  such  attorney 
or  solicitor  has  been  admitted,  and  proof  made  thereof  upon 
oath  to  the  satisfaction  of  the  Court  that  such  attorney  or  soli- 
citor hath  wilfully  and  knowingly  offended  therein  as  afore- 
said, then  and  in  such  case  every  such  attorney  or  solicitor  so 
offending  shall  and  may  be  struck  off  the  roll,  and  for  ever 
after  disabled  from  practising  as  an  attorney  or  solicitor;  and 
in  that  case,  and  upon  such  complaint  and  proof  made  as 
aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  said  Court 
to  commit  such  unqualihed  person  so  acting  or  practising  as 
aforesaid  to  the  prison  of  the  said  Court,  without  bail  or  main- 
prize,  for  any  term  not  exceeeding  one  year. 

XXXIII.  And  be  it  enacted j  That  no  attorney  or  solicitor 
shall  be  capable  to  continue  or  be  a  Justice  of  the  Peace  for 
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any  county  within  that  part  of  Great  Britain  called  England, 
or  the  principality  of  Wales,  during  such  time  as  he  shall  con- 
tinue in  the  business  and  practice  of  an  attorney  or  solicitor. 
XXX TV.  Provided  always,  and  be  it  enacted,  That  the  pro- 
hibition last  hereinbefore  contained  shall  not  extend  or  be  con- 
strued to  extend  to  any  city  or  town  being  a  county  of  itself,  or 
to  any  city,  town,  cinque  port,  or  liberty  having  Justices  of  the 
Peace,  within  their  respective  limits  and  precincts  by  charter, 
commission,  or  otherwise,  but  that  in  every  such  city,  town, 
liberty,  and  place,  attorneys  or  solicitors  may  be  capable  of  be- 
ing Justices  of  the  Peace,  and  in  such  manner  only  as  they 
might  have  been  if  this  act  had  never  been  made,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  anywise  not- 
withstanding. 

XXXV.  And  be  it  enacted.  That  from  and  after  the  passing 
of  this  Act,  in  case  any  person  shall  in  his  own  name  or  in 
the  name  of  any  other  person  sue  out  any  wfit  or  process,  or 
commence,  prosecute,  or  defend  any  action  or  suit  or  any 
proceedings  in  any  Court  of  Law  or  Equity,  without  b^ing 
admitted  and  enrolled  as  aforesaid,  or  being  himself  the  plain- 
tiff or  defendant  in  such  proceedings  respectively,  every  such 
person  shall  and  is  hereby  made  incapable  to  mamtain  or  pro- 
secute any  action  or  suit  in  any  Court  of  Law  or  Equity  for 
any  fee,  reward,  or  disbursements  on  account  of  prosecuting, 
carryiug  on,  or  defending  any  such  action,  suit,  or  proceeding, 
or  otherwise  in  relation  thereto;  and  such  offence  shall  be 
deemed  a  contempt  of  the  Court  in  which  such  action,  suit,  or 
proceeding  shall  have  been  prosecuted,  carried  on,  or  defended, 
and  shall  and  may  be  punished  accordingly. 

XXXVI.  And  be  it  enacted.  That  in  case  any  person  shall 
commence  or  defend  any  action,  or  sue  out  any  writ,  process, 
or  summons,  or  carry  on  any  proceedings,  in  the  Court  com- 
monly called  the  County  Court  hold  en  in  any  county  in  that 
part  of  Great  Britain  called  England  and  Wales,  who  is  not  or 
shall  not  then  be  legally  admitted  an  attorney  or  solicitor  ac- 
cording to  this  act,  or  shall  not  himself  be  plaintiff  or  defend- 
ant in  such  proceeding  respectively,  such  person  shall  and  is 
hereby  made  incapable  to  maintain  or  prosecute  any  action  or 
suit  in  any  Court  of  Law  or  Equity  for  any  fee,  reward,  or  dis- 
bursement on  account  of  prosecuting,  carrying  on,  or  defend- 
ing any  such  action,  suit,  or  proceeding,  or  otherwise  in  rela- 
tion thereto ;  and  such  offence  shall  be  deemed  a  contempt  of 
the  Court  in  which  such  action,  suit,  or  proceeding  shall  have 
been  prosecuted,  carried  on,  or  defended,  and  shall  and  may 
be  punished  accordingly. 
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XXXVII.  And  be  it  enacted,  That  from  and  after  the  pass* 
ing  of  this  act  no  attorney  or  solicitor,  nor  any  executoi) 
administrator,  or  assignee  of  any  attorney  or  solicitor,  shall 
commence  or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements,  for  any  business  done  by 
such  attorney  or  solicitor,  until  the  expiration  of  one  month 
after  such  attorney  or  solicitor,  or  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  shall  have  delivered  unto 
the  party  to  be  charged  therewith,  or  sent  by  the  post  to  or 
left  for  him  at  his  counting-house,  office  of  business,  dwell* 
ing  house,  or  last  known  place  of  abode,  a  bill  of  such  fees, 
charges,  and  disbursements,  and  which  bill  shall  either  be 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor, 
(or,  in  the  case  of  a  partnership,  by  any  of  the  partners,  either 
with  his  own  name,  or  with  the  name  or  style  of  such,  part- 
nership,) or  of  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  or  be  enclosed  in  or  accompanied  by  a 
letter  subscribed  in  like  manner  referring  to  such  bill ;  and 
upon  the  application  of  the  party  chargeable  by  such  bill  within 
such  month  it  shall  be  lawful,  in  case  the  business  contained 
in  such  bill  or  any  part  thereof  shall  have  been  transacted  in 
the  High  Court  of  Chancery,  or  in  any  other  Court  of  Equity, 
or  in  any  matter  of  bankruptcy  or  lunacy,  or  in  case  no  part 
of  such  business  shall  have  been  transacted  in  any  Court  of 
Law  or  Equity,  for  the  Lord  High  Chancellor  or  the  Master 
of  the  Rolls,  and  in  case  any  part  of  such  business  shall  have 
been  transacted  in  any  other  Court,  for  the  Courts  of  Queen's 
Bench,  Common  Pleas,  Exchequer,  Court  of  Common  Pleas 
at  Lancaster,  or  Court  of  Pleas  at  Durham,  or  any  judge  of 
either  of  them,  and  they  are  hereby  respectively  required,  to 
refer  such  bill  and  the  demand  of  such  attorney  or  solicitor, 
executor,  administrator,  or  assignee  thereupon  to  be  taxed  and 
settled  by  the  proper  officer  of  the  Court  in  which  such  refer- 
ence shall  be  made,  without  any  money  being  brought  into 
Court;  and  the  Court  or  judge  making  such  reference  shall 
restrain  such  attorney  or  solicitor,  or  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  from  commencing 
any  action  or  suit  touching  such  demand  pending  such  refer- 
ence ;  and  in  case  no  such  application  as  aforesaid  shall  be 
made  within  such  month  as  aforesaid,  then  it  shall  be  lawful 
for  such  reference  to  be  made  as  aforesaid,  either  upon  the 
application  of  the  attorney  or  solicitor,  or  the  executor,  admin- 
istrator, or  assignee  of  the  attorney  or  solicitor,  whose  bill  may 
have  been  so  as  aforesaid  delivered,  sent,  or  left,  or  upon  the 
application  of  the  party  chargeable  >y  such  bill^  with  such 
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directions  and  subject  to  such  conditions  as  the  Court  or  judge 
making  such  reference  shall  think  proper  j  and  such  Court  or 
judge  may  restrain  such  attorney  or  solicitor,  or  the  executor, 
administrator,  or  assignee  of  such  attorney  or  solicitor,  from 
commencing  or  prosecuting  any  action  or  suit  touching  such 
demand  pending  such  reference,  upon  such  terms  as  shall  be 
thought  proper :  Provided  always,  that  no  such  reference  as 
aforesaid  shall  be  directed  upon  an  application  made  by  the 
party  chargeable  with  such  bill  after  a  verdict  shall  have  been 
obtained  or  a  writ  of  inquiry  executed  in  any  action  for  the 
recovery  of  the  demand  of  such  attorney  or  solicitor,  or  execu- 
tor, administrator,  or  assignee  of  such  attorney  or  solicitor,  or 
after  the  expiration  of  twelve  months  after  such  bill  shall  have 
been  delivered,  sent,  or  left  as  aforesaid,  except  under  special 
circumstances,  to  be  proved  to  the  satisfaction  of  the  Court  or 
judge  to  whom  the  application  for  such  reference  shall  be 
made ;  and  upon  every  such  reference,  if  either  the  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  the  attorney 
or  solicitor,  whose  bill  shall  have  been  delivered,  sent,  or  left, 
or  the  party  chargeable  with  such  bill,  having  due  notice,  shall 
refuse  or  neglect  to  attend  such  taxation/the  officer  to  whom  such 
reference  shall  be  made  may  proceed  to  tax  and  settle  such  bill 
and  demand  expartt ;  and  in  case  any  such  reference  as  afore- 
said shall  be  made  upon  the  application  of  the  party  chargeable 
with  such  bill,  or  upon  the  application  of  such  attorney  or 
solicitor,  or  the  executor,  administrator,  or  assignee  of  such  at- 
torney or  solicitor,  and  the  party  chargeable  with  such  bill 
shall  attend  upon  such  taxation,  the  costs  of  such  reference 
shall,  except  as  hereinafter  provided  for,  be  paid  according  to 
the  event  of  such  taxation ;  that  is  to  say,  if  such  bill  when 
taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  sent,  or 
left,  tlien  such  attorney  or  solicitor,  or  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  shall  pay  such  costs ; 
and  if  such  bill  when  taxed  shall  not  be  less  by  a  sixth  part 
than  the  bill  delivered,  sent,  or  left,  then  the  party  chargeable 
with  such  bill,  making  such  application,  or  so  attending,  shall 
pay  such  costs ;  and  every  order  to  be  made  for  such  reference 
as  aforesaid  shall  direct  the  officer  to  whom  such  reference 
shall  be  made  to  tax  such  costs  of  such  reference  to  be  so  paid 
as  aforesaid,  and  to  certify  what,  upon  such  reference  shall  be 
found  to  be  due  to  or  from  such  attorney  or  solicitor,  or  exe- 
cutor, administrator,  or  assignee  of  such  attorney  or  solicitor, 
in  respect  of  such  bill  and  demand,  and  of  the  costs  of  such 
reference,  if  payable  :  Provided  also,  that  such  officer  shall  in 
all  cases  be  at  liberty  to  certify  specially  any  circumstances 
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relating  to  such  bill  or  taxation,  and  the  Court  or  judge  shall 
be  at  liberty  to  make  thereupon  any  such  order  as  such  Ourt 
or  judge  may  think  right  respecting  the  payment  of  the  costs 
of  such  taxation :  Provided  also,  that  where  such  reference  as 
aforesaid  shall  be  made  when  the  same  is  not  authorized  to 
be  made  except  under  special  circumstances,  as  hereinbefore 
provided,  then  the  said  court  or  judge  shall  be  at  liberty,  if  it 
shall  be  thought  fit,  to  give  any  special  directions  relative  to 
the  costs  of  such  reference :  Provided  also,  that  it  shall  be 
lawful  for  the  said  respective  courts  and  judges,  in  the  same 
cases  in  which  they  are  respectively  authorized  to  refer  a  bill 
which  has  been  so  as  aforesaid  delivered,  sent,  or  left,  to  make 
such  order  for  the  delivery  by  any  attorney  or  solicitor,  or  the 
executor,  administrator,  or  assignee  of  any  attorney  or  soli- 
citor, of  such  bill  as  aforesaid,  and  for  the  delivery  up  of 
deeds,  documents,  or  papers  in  his  possession,  custody,  or 
power,  or  otherwise  touching  the  same,  in  the  same  manner  as 
has  heretofore  been  done  as  regards  such  attorney  or  solicitor, 
by  such  courts  or  judges  respectively,  where  any  such  busi- 
ness had  been  transacted  in  the  Court  in  which  such  order 
was  made :  Provided  also,  that  it  shall  not  in  any  case  be 
necessary  in  the  first  instance  for  such  attorney  or  solicitor,  or 
the  executor,  administrator,  or  assignee  of  such  attorney  or 
solicitor,  in  proving  a  compliance  with  this  act,  to  prove  the 
contents  of  the  bill  he  may  have  delivered,  sent,  or  left,  but  it 
shall  be  sufficient  to  prove  that  a  bill  of  fees,  charges,  or  dis- 
bursements, subscribed  in  the  manner  aforesaid,  or  enclosed 
in  or  accompanied  by  such  letter  as  aforesaid,  was  delivered, 
sent,  or  left  in  manner  aforesaid ;  but  nevertheless  it  shall  be 
competent  for  the  other  party  to  show  that  the  bill  so  deli- 
vered, sent,  or  left  was  not  such  a  bill  as  constituted  a  bond 
^^de  compliance  with  this  act:  provided  also,  that  it  shall  be 
lawful  for  any  judge  of  the  Superior  Courts  of  Law  or  Equity 
to  authorize  an  attorney  or  solicitor  to  commence  an  action  or 
suit  for  the  recovery  of  his  fees,  charges,  or  disbursements 
against  the  party  chargeable  therewith,  although  one  month 
shall  not  have  expired  from  the  delivery  of  a  bill  as  aforesaid, 
on  proof  to  the  satisfaction  of  the  said  judge  that  there  is  pro- 
bable cause  for  believing  that  such  party  is  about  to  quit 
Etigland. 

XXXVIII.  And  be  it  enacted.  That  where  any  person,  not 
the  party  chargeable  with  any  such  bill  within  the  meaning  of 
the  provisions  hereinbefore  contained,  shall  be  liable  to  pay 
or  shall  have  paid  such  bill  either  to  the  attorney  or  solicitor, 
his  executor,    administrator,  or  assignee,   or  to   the  party 
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chargeable  with  such  bill  as  aforesaid,  it  shall  be  lawful  for 
such  person,  his  executor,  administrator,  or  assignee,  to  make 
such  application  for  a  reference  for  the  taxation  and  settlement 
of  such  bill  as  the  party  chargeable  therewith  might  himself 
make,  and  the  same  reference  and  order  shall  be  made  there- 
upon, and  the  same  course  pursued  in  all  respects,  as  if  such 
application  was  made  by  the  party  so  chargeable  with  such 
bill  as  aforesaid :  provided  always,  that  in  case  such  applica- 
tion is  made  when,  under  the  provisions  herein  contamed,  a 
reference  is  not  authorized  to  be  made  except  under  special 
circumstances,  it  shall  be  lawful  for  the  court  or  judge  to 
whom  such  application  shall  be  made  to  take  into  considera- 
tion any  additional  special  circumstances  applicable  to  the 
person  making  such  application,  although  such  circumstances 
might  not  be  applicable  to  the  party  so  chargeable  with  the 
said  bill  as  aforesaid  if  he  was  the  party  making  the  applica- 
tion. 

XXXIX.  And  be  it  enacted,  That  it  shall  be  lawful,  in  any 
case  in  which  a  trustee,  executor,  or  administrator  has  become 
chargeable  with  any  such  bill  as  aforesaid,  for  the  lord  High 
Chancellor  or  the  Master  of  the  Rolls,  if  in  his  discretion  he 
shall  think  fit,  upon  the  application  of  a  party  interested  in 
the  property  out  of  which  such  trustee,  executor,  or  adminis- 
trator may  have  paid  or  be  entitled  to  pay  such  bill,  to  refer 
the  same,  and  such  attorney's  or  solicitor's,  or  executor's, 
administrator's,  or  assignee's  demand  thereupon,  to  be  taxed 
and  settled  by  the  proper  officer  of  the  High  Court  of  Chan- 
cery, with  such  directions  and  subject  to  such  conditions  as 
such  judge  shall  think  fit,  and  to  make  such  order  as  sudi 
judge  shall  think  fit  for  the  payment  of  what  may  be  found 
due,  and  of  the  costs  of  such  reference,  to  or  by  such  attorney 
or  solicitor,  or  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  by  or  to  the  party  making  such  applica- 
tion, having  regard  to  the  provisions  herein  contained  relative 
to  applications  for  the  like  purpose  by  the  party  chargeable 
with  such  bill,  so  far  as  the  same  shall  be  applicable  to  such 
cases,  and  in  exercising  such  discretion  as  aforesaid  the  said 
judge  may  take  into  consideration  the  extent  and  nature  of 
the  interest  of  the  party  making  the  application :  provided 
always,  that  where  any  money  shall  be  so  directed  to  be  paid 
by  such  attorney  or  solicitor,  or  the  executor,  administrator,  or 
assignee  of  such  attorney  or  solicitor,  it  shall  be  lawful  for 
such  judge,  if  be  shall  think  fit,  to  order  the  same,  or  any  part 
thereof,  to  be  paid  to  such  trustee,  executor,  or  administrator 
80  chargeable  with  such  bill,  instead  of  being  paid  to  the 
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party  makiDg  snch  application ;  and  when  the  party  making 
such  application  shall  pay  any  money  to  such  attorney  or 
solicitor,  or  executor,  administrator,  or  assignee  of  such  attor- 
ney or  solicitor,  in  respect  of  such  bill,  he  shall  have  the  same 
right  to  be  paid  by  such  trustee,  executor,  or  administrator  so 
chargeable  with  such  bill  as  such  attorney  or  solicitor,  or 
executor,  administrator,  or  assignee  of  such  attorney  or  solici- 
tor, had. 

XL.  And  be  it  enacted.  That  for  the  purpose  of  any  such 
reference  upon  the  application  of  the  person  not  being  the 
party  chargeable  within  the  meaning  of  the  provisions  of  this 
act  as  aforesaid,  or  of  a  party  intesested  as  aforesaid,  it  shall 
be  lawful  for  such  court  or  judge  to  order  any  such  attorney 
or  solicitor,  or  the  executor,  administrator,  or  assignee  of  any 
such  attorney  or  solicitor,  to  deliver  to  the  party  making  such 
application  a  copy  of  such  bill,  upon  payment  of  the  costs  of 
such  copy :  provided  always,  that  no  bill  which  shall  have 
been  previously  taxed  and  settled  shall  be  again  referred  un- 
less, under  special  circumstances,  the  court  or  judge  to  whom 
such  application  is  made  shall  think  fit  to  direct  a  re-taxation 
thereof. 

XLI.  And  be  it  enacted.  That  the  payment  of  any  such 
bill  as  aforesaid  shall  in  no  case  preclude  the  court  or  judge 
to  whom  application  shall  be  made  from  referring  such  bill 
for  taxation,  if  the  special  circumstances  of  the  case  shall  in 
the  opinion  of  such  court  or  judge  appear  to  require  the  same, 
upon  such  terms  and  conditions  and  subject  to  such  direc- 
tions as  to  such  court  or  judge  shall  seem  right,  provided  the 
application  for  such  reference  be  made  within  twelve  calendar 
months  after  payment. 

XLI  I.  And  be  it  enacted.  That  in  all  cases  in  which  such 
bill  shall  have  been  referred  to  be  taxed  and  settled,  the 
officer  to  whom  such  reference  is  made  shall  be  at  liberty  to 
request  the  proper  officer  of  any  other  court  having  such  an 
officer  to  assist  him  in  taxing  and  settling  any  part  of  such 
bill,  and  such  officer  so  requested  shall  thereupon  proceed  to 
tax  and  settle  the  same,  and  shall  have  the  same  powers,  and 
may  receive  the  same  fees  in  respect  thereof,  as  upon  a  re- 
ference to  him  by  the  court  of  which  he  is  such  officer,  and 
shall  return  the  same,  with  his  opinion  thereon,  to  the  officer 
who  shall  have  so  requested  him  to  tax  and  settle  the  same 
and  the  officer  to  whom  such  reference  is  made  shall  not  be 
paid  any  fee  for  that  portion  of  the  bill  which  shall  have  been 
so  taxed  and  settled  by  the  officer  of  such  other  court  at  his 
request. 
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XLIII.  And  be  it  enacted,  That  all  applications  made 
under  this  act  to  refer  any  such  bill  as  aforesaid  to  be  taxed 
and  settled,  and  for  the  delivery  of  such  bill,  and  for  the  de- 
livering up  of  deeds,  documents,  and  papers,  shall  be  made 
in  the  matter  of  such  attorney  or  solicitor ;  and  that  upon  the 
taxation  and  settlement  of  any  such  bill  the  certificate  of  the 
officer  by  whom  such  bill  shall  be  taxed  shall  (unless  set  aside 
or  altered  by  order,  decre'e,  or  rule  of  court,)  be  final  and 
conclusive  as  to  the  amount  thereof,  and  payment  of  the 
amount  certified  to  be  due  and  directed  to  be  paid  may  be 
enforced  according  to  the  course  of  the  court  in  which  such 
reference  shall  be  made;  and  in  case  such  reference  shall  be 
made  in  any  Court  of  Common  Law,  it  shall  be  lawful  for 
such  court  or  any  judge  thereof  to  order  judgment  to  be 
entered  up  for  such  amount,  with  costs,  unless  the  retainer 
shall  be  disputed,  or  to  make  such  other  order  thereon  as 
SQch  court  or  judge  shall  deem  proper. 

XLIV.  And  be  it  enacted,  That  every  person  who  at  the 
time  of  the  passing  of  this  act  shall  have  completed  his  period 
of  service  according  to  the  laws  in  force  at  the  time  of  the 
passing  of  this  act,  but  shall  not  have  been  admitted  an 
attorney  or  solicitor  in  pursuance  of  such  service,  shall,  if 
otherwise  qualified,  be  capable  of  being  admitted  and  enrolled 
an  attorney  or  solicitor,  in  pursuance  of  the  provisions  of  this 
act,  in  the  same  manner  in  all  respects  as  if  he  was  actually 
bound  by  contract  in  writing  at  the  time  of  the  passing  of 
this  act. 

XLV.  And  be  it  enacted.  That  all  persons  who  previously 
to  the  first  day  of  January  one  thousand  eight  hundred  and 
forty-three  shall  have  been  duly  admitted  and  enrolled  at- 
tomies  or  solicitors  of  any  of  the  Courts  of  Law  or  Equity  at 
Westminstery  or  of  the  Courts  of  the  Duchy  Chamber  of 
Lancaster  at  Westminster^  or  of  the  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham^  or  either  of  them,  shall 
and  may  be  admitted  and  enrolled  attomies  and  solicitors  in 
the  said  High  Court  of  Chancery,  or  all  or  any  of  the  said 
Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer  at 
Westminster,  in  pursuance  of  the  provisions  of  this  act,  with- 
out  examination,  upon  payment  of  such  duty  as  by  law  re- 
quired: provided  always,  that  upon  such  admission  being 
duly  perfected  such  persons  shall  be  considered  to  have  been 
attomies  and  solicitors  of  such  Court  in  which  they  shall  be  so 
admitted  from  the  date  of  their  first  admission  into  any  other 
of  the  said  Courts,  provided  that  such  admission  be  per- 
fected on  or  before  the  first  day  of  Michaelmas  Term  one 
k2 
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thousand  eight  hundred  and  forty-four ;  and  provided  also, 
that  until  such  attomies  and  solicitors  of  the  said  Courts  of 
the  Duchy  Chamber  of  Lancaster  at  Westmirutery  or  of  the 
said  Courts  of  the  Counties  Palatine  of  Lancaster  and  Dur- 
ham, or  cither  of  them,  shall  be  admitted  and  enrolled  in  the 
said  High  Court  of  Chancery,^  or  in  all  or  any  of  the  said 
Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer  at 
Westminster,  it  shall  be  lawful  for  any  attornies  or  solicitors 
to  act  as  their  agents  in  any  action,  suit,  or  other  proceeding 
in  the  said  Courts  of  the  Duchy  Chamber  of  Lancaster  at 
Westminster,  or  of  the  Counties  Palatine  of  Lancaster  and 
Durham. 

XL  V^I.  Provided  always,  and  be  it  enacted,  That  nothing  in 
this  act  contained  shall  extend  or  be  construed  to  extend  to 
the  examination,  swearing,  admission,  or  enrolment  of  the 
Clerks  of  the  Petty  Bag  Office  or  of  the  Clerks  of  the  Queen's 
Coroner  and  Attorney  in  the  Court  of  Queen's  Bench  for  the 
time  being,  but  that  the  said  clerks  respectively  shall  and  may 
be  examined,  sworn,  admitted,  and  practise  in  their  respective 
courts  and  offices  in  like  manner  as  they  might  have  been  or 
done  before  the  making  of  this  act. 

XLVII.  Provided  always,  and  be  it  enacted,  That  this  act 
or  any  thing  herein  contained  shall  not  extend  or  be  con* 
strued  to  extend  to  the  examination,  swearing,  admission,  or 
enrolment,  or  any  rights  or  privileges  of  any  persons  ap- 
pointed to  be  Solicitors  of  the  Treasury,  Customs,  Excise, 
Post  Office,  Stamp  Duties,  or  any  other  branch  of  her  Ma- 
jesty's revenue,  or  to  the  solicitor  of  the  City  of  London,  or 
to  the  assistant  of  the  council  for  the  affairs  of  the  Admiralty 
or  Navy,  or  to  the  Solicitor  to  the  Board  of  Ordnance. 

XL VI II,  And  be  it  enacted,  That  in  the  construction  of 
this  Act  the  word  "  month"  shall  be  taken  to  mean  a  calendar 
month ;  and  every  word  importing  the  singular  number  only 
shall  extend  and  be  applied  to  several  persons,  matters,  or 
things,  as  well  as  one  person,  matter,  or  thing;  and  every 
word  importing  the  plural  number  shall  extend  and  be  ap- 
plied to  one  person,  matter,  or  thing,  as  well  as  several  per- 
sons, matters,  or  things ;  and  every  word  importing  the  mas- 
culine gender  only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male ;  and  ihe  word  "  person'*  shall  extend  to  any 
body  politic,  corporate,  or  collegiate,  municipal,  civil,  or 
ecclesiastical,  aggregate  or  sole,  as  well  as  an  individual; 
unless  in  any  of  the  cases  aforesaid  it  be  otherwise  specially 
provided,  or  there  be  something  in  the  subject  or  context  re- 
pugnant to  such  construction. 
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XLIX.  And  be  it  enacted,  That  this  Act  may  be  amended 
or  repealed  by  any  Act  to  be  passed  in  the  present  session  of 
parliament. 


SCHEDULES  TO  WHICH  THE  FOREGOING  ACT 
REFERS. 

The  First  Schedule. 

The  First  Part,  containing  a  Description  of  the  Acts  and 
Parts  of  Acts  repealed  by  this  Act. 

[After  Date  of  Act,  and  Title,  the  Extent  of  Repeal  is  put  in 
Italic] 

15  Edw.  2,  c.  1. — An  act  concerning  the  acknowledgment 
of  fines,  and  admitting  attomies. — So  much  as  relates  to  regu- 
lating the  admission  of  attomies, 

4  Hen.  4,  c.  18. — ^An  act  for  regulating  attomies. — Tlie 
whole. 

4  Hen.  4,  c.  19. — An  act  for  providing  that  no  officer  of  a 
lord  of  a  franchise  shall  be  attorney  within  the  same. — The 
whole, 

1  Hen.  5,  c.  4.— An  act  as  to  sheriffs,  bailiffs,  &c. — So  much 
as  provides  that  no  under-sheriff  shall  be  attorney  in  the  Kin^^s 
Court  during  the  time  fie  is  in  office, 

18  Hen.  6,  c.  9. — An  act  touching  filing  warrants  of  attor- 
ney.— I'he  whole, 

33  Hen.  6,  c.  7. — An  act  for  regulating  the  number  of  at- 
tomies in  Norfolk,  Suffolk,  and  Norwich. — The  whole, 

32  Hen.  8,  c.  30. — ^An  act  conceming  mispleading,  jeofails, 
and  attorney. — So  much  as  relates  to  entering  warrants  of 
attorney, 

18  Eliz.  c.  14,  s.  3. — An  act  for  reformation  of  jeofails. — 
So  much  as  relates  to  filing  warrants  of  attorney, 

3  Jas.  1,  c.  7. — An  act  to  reform  the  multitudes  and  misde- 
meanors of  attomies  and  solicitors  at  law,  and  to  avoid  unne- 
cessary suits  and  charges  in  law. — The  whole. 

4  &  5  Anne,  c.  16. — An  act  for  the  amendment  of  the  law, 
and  the  better  advancement  of  justice. — So  much  as  relates  to 
the  filing  warrants  of  attorney. 
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2  Geo.  2,  c.  23. — ^An  act  for  the  better  regulation  of  attor- 
nies  and  solicitors. —  The  whole. 

5  Geo.  2,  c.  18. — An  act  for  the  further  qualification  of  jus- 
tices of  the  peace. — So  much  as  excludes  attomies  and  solicitors 
from  acting  as  justices  of  the  peace. 

5  Geo.  2,  c.  27. — An  act  to  explain  and  amend  an  act  made 
in  the  2nd  year  of  his  present  Majesty's  reign,  intituled  **  An 
Act  for  the  better  Regulation  of  Attomies  and  Solicitors.'' — 
The  whole. 

12  Geo.  2,  c.  13. — An  act  for  continuing  an  act  made  in  the 
eighth  year  of  her  late  Majesty  Queen  Anne,  to  regulate  the 
price  and  assize  of  bread ;  and  for  continuing,  explaining,  and 
amending  the  act  made  in  the  second  year  of  the  reign  of  his 
present  Majesty,  for  the  better  regulation  of  attomies  and  soli- 
citors.— So  much  as  relates  to  attomies  and  solicitors. 

22  Geo.  2,  c.  46. — ^An  act  to  continue  several  laws  for  pre- 
venting exactions  of  the  occupiers  of  locks  and  weirs  upon  the 
river  Thames  westward,  and  for  ascertaining  the  rates  of  water 
carriage  upon  the  said  river ;  and  for  continuing,  explaining, 
and  amending  the  several  laws  for  tlie  better  regulation  of 
attomies  and  solicitors,  and  for  the  regulating  the  price  and 
assize  of  bread,  and  for  preventing  the  spreading  of  the  dis- 
temper amongst  horned  cattle;  and  also  for  making  further 
regulations  with  respect  to  attornies  and  solicitors,  and  further 
preventing  the  spreading  of  the  distemper  amongst  horned 
cattle,  and  for  the  more  frequent  return  of  writs  in  the  coun- 
ties palatine  of  Chester  and  Lancaster ;  and  for  ascertaining 
the  method  of  levying  writs  of  execution  against  the  inhabi- 
tants of  hundreds;  and  for  allowing  Quakers  to  make  affirma- 
tion where  an  oath  is  or  shall  be  required. — So  much  as  relates 
to  attomies  and  solicitors. 

23  Geo.  2,  c.  26. — An  act  to  continue  several  laws  for  the 
better  regulation  of  pilots,  for  the  conducting  of  ships  and  ves- 
sels from  Dover,  Deal,  and  Isle  of  Thanet,  up  the  river  Thames 
and  Medway;  and  for  permitting  rum  and  spirits  of  the  Bri- 
tish sugar  plantations  to  be  landed  before  the  duties  of  excise 
are  paid  thereon ;  and  to  continue  and  amend  an  act  for  the 
preventing  frauds  in  the  admeasurement  of  coals  in  the  city 
and  liberty  of  Westminster,  and  several  parishes  near  there- 
unto ;  and  to  continue  several  laws  for  preventing  exactions  of 
occupjers  of  locks  and  weirs  upon  the  river  Thames  westward, 
and  for  ascertaining  the  rates  of  water  carriage  upon  the  said 
river;  and  for  the  better  regulating  and  government  of  seamen  in 
the  merchant  service;  and  also  to  amend  so  much  of  an  act  made 
in  the  first  year  of  the  reign  of  King  George  the  First  as  relates 
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to  the  better  preservation  of  salmon  in  the  river  Ribble;  and 
to  regulate  fees  in  trials  at  assizes  in  Nisi  Prius  upon  records 
issuing  out  of  the  office  of  pleas  of  the  Court  of  Exchequer; 
and  for  the  apprehending  of  persons  in  any  county  or  place 
upon  warrants  granted  by  justices  of  the  peace  in  any  other 
county  or  place ;  and  to  repeal  so  much  of  an  act  made  in  the 
twelfm  year  of  the  reig;n  of  King  Charles  the  Second  as  relates 
to  the  time  during  which  the  office  of  the  excise  is  to  be  kept 
open  each  day,  and  to  appoint  for  how  long  time  the  same 
shall  be  kept  open  upon  eacn  day  for  the  future ;  and  to  pre- 
vent the  stealing  and  destroying  of  turnips ;  and  to  amend 
an  act  made  in  the  second  year  of  his  present  Majesty,  for  the 
better  regulation  of  attomies  and  solicitors. — So  much  as  relates 
to  attomies  and  solicitors, 

30  Geo.  3,  c.  19. — An  act  for  granting  to  his  Majesty  se- 
veral rates  and  duties  upon  indentures,  leases,  bonds,  and 
other  deeds;  and  upon  newspapers,  advertisements,  and 
almanacks ;  and  upon  licenses  for  retailing  wine ;  and  upon 
coals  exported  to  foreign  parts ;  and  for  applying,  for  a  cer- 
tain time,  the  sums  of  money  arising  from  tne  surplus  of  the 
duties  on  licenses  for  retailing  spirituous  liquors;  and  for 
raising  the  sum  of  three  millions  by  annuities,  to  be  charged 
on  the  said  rates,  duties,  and  sums  of  money ;  and  for  making 
perpetual  an  act  made  in  the  second  year  of  the  reign  of  his 
present  Majesty,  intituled  **  An  Act  for  the  better  Regulation 
of  Attomies  and  Solicitors ;"  and  for  enlarging  the  time  for 
filing  affidavits  of  the  execution  of  contracts  of  clerks  to  at- 
tomies and  solicitors,  and  also  the  time  for  payment  of  the 
duties  omitted  to  be  paid  for  the  indentures  and  contracts  of 
clerks  and  apprentices. — So  much  as  enacts  that  the  said  act 
made  in  the  second  year  of  his  said  Majesty* s  reign^  intituled 
"  Jn  Act  for  the  better  Regulation  of  Attomies  and  Solicitors" 
should  be  continued  and  made  perpetual. 

37  Geo.  3,  c.  90. — ^An  act  for  granting  to  his  Majesty  cer- 
tain stamp  duties  on  the  several  matters  therein  mentioned, 
and  for  better  securing  the  duties  on  certificates  to  be  taken 
out  by  solicitors,  attomies,  and  others. — So  much  as  renders 
every  person  admitted  an  attorney  or  solicitor  in  any  of  the 
courts  therein  mentioned  or  referred  to  who  shall  neglect  for  one 
vjJioleyear  to  obtain  such  certificate  as  therein  mentioned,  incap- 
able of  practising,  and  directs  that  the  admission  of  such  person 
in  any  of  the  courts  shall  be  null  and  void;  and  so  much  as  enacts 
that  every  certificate  to  be  obtained  under  the  same  act  shall  be 
entered  in  one  of  the  courts  in  which  the  person  described  therein 
shall  be  admitted,  inrolled,  sworn,  or  registered. 
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M  am.  mvnue»  mi,  muocun  w  i^^datmi  -mti  trpsvai  ^^Moriy. 

Z  ik  1  9  .iL-  -It.  i^  ^^.1 — skL  asr  :ix  4KifiiiHa.&  CisixK  cfBsik- 

J(  k  *{  Vj  iL  4.  c  :1j — d&iL  «£  •»  imiicmjif^  sncn.  perns  is 
M  V^iuai  I  TunsgnL  ai»  aa«*f  anrirgHf.  aa>  ^osikni  memorises  for 
4&iAf  MiC  ^mzximiKas&r,  sad  fee  frvntfing  toe  slok  SukEd 

1^:^ ;  V>  psaLX  fOK^  ocfSMtt  a  Gicaft  BtIbub  as  &A.Ye  onit- 
lbti{  Vj  iBAMJt  «]uc  £ut  »&^Ti»  «^  ;s«  cienctBm  of  snicntiizcof 
cl«rik.t  t«  4SX/.nifttt  Mid  Mciics^an,  to  esale  sbki  file  tks  nine  m 
<«^  l^.«*&  tW  £zit  <^  cif  U£iuj  Tetfi,  1836;  ai»i  to  allov 
p«rv>u  Uj  mHut  vA  fi&e  ««cii  a&daria.  a^t&osgh  the  pcfiow 
wlwu  tii^  MTTcd  ilall  fcaYese^kctcd  totakecwt  their  aonul 
etnifkkUn^ — $»  *riirA  a  reLU9  to  the  territe  af€my€kTk  ni 
kU  itdmimfm.  amd  mrt^Ltemi  as  em  mttormty  cr  woikitor^  oraio 
lUr  iking  uh^jj^v/h  offtU  roU. 

6  k  7  Vl'i.i.  4,  c.  7. — An  act  to  ic<IemDifjr  snch  perscns  in 
thft  VhiifA  Kic^dom  a«  bare  oofiitted  to  quali^- tlieiDselves  for 
offict%  :«ind  eibp!o>ro6Dts  acd  for  extending  the  time  limited 
for  ttioi^  purposes  respectiTely  urtil  the  2oth  day  of  Maicb, 
1^37;  to  permit  inch  persons  in  Great  Britain  as  hare  omit- 
ted to  rri^ke  and  file  affidavits  of  the  execution  of  indentures  of 
clerks  to  attomies  and  solicitors,  to  make  and  file  the  same  od 
or  before?  the  first  day  of  Hilary  Term,  1837 ;  and  to  allow  per- 
n()U%  to  make  and  file  such  affidavits,  although  the  persons 
ivborri  they  served  shall  have  neglected  to  take  out  their  annual 
certificates. — So  much  as  relates  to  striking  any  attorney  or 
Mlicilor  off  the  roll. 

1  Vict.  c.  .56. — An  act  for  amending  the  several  acts  for  the 
re^ulaliori  of  attornies  and  solicitors. —  The  whole, 

1  Ik  2  V'ict.  c.  45. — An  act  to  extend  the  jurisdiction  of  the 
Nii[)crJor  courts  of  common  law;  to  amend  cap.  56  of  the  1st 
year  of  Iut  present  Majesty's  reign,  for  regulating  the  admis- 
sion (»f  (ittornics;  and  to  provide  for  the  taking  of  special  bail 
in  the  abHonce  of  the  judges.— 6o  much  us  relates  to  the  admis^ 
sion  and  practising  of  atiornies  and  solicitors* 
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7  Will.  4,  c.  12. — ^An  act  to  indemnify,  &c." 

1  Vict.  c.  16.  Ditto 

2  &  3  Vict.  c.  33.  Ditto 

3  Vict.  c.  16.  Ditto 

4  Vict.  c.  11.  Ditto 

5  Vict.  sess.  2,  c.  10.  Ditto 

6  Vict.  c.  9.  Ditto 


So  much  as  re- 
lates to  strik- 
ing any  attor- 
ney or  solici- 
tor off  the 
roll,    . 


The  Second  Part,  containing  a  Description  of  the  Acts  and 
Parts  of  Acts  not  repealed  by  this  Act. 

[After  Date  of  Act,  and  Title,  the  Extent  of  Saving  is  put  in 
Italic]. 

20  Hen.  3,  c.  10.— rAn  act  for  allowing  attornies  to  make 
suits  to  several  Conris,— The  whole, 

3  Edw.  1,  c.  25.-— An  act  against  champerty. — The  whole, 

3  Edw.  1,  c.  29. — An  act  inflicting  penalty  upon  a  sergeant 
or  pleader  committing  deceit. —  The  whole. 

3  Edw.  1,  c.  33. — An  act  against  maintainers  of  quarrels 
being  suffered. — The  whole, 

3  Edw.  1,  c.  42 — An  act,  viz.,  certain  actions  wherein  after 
appearance  the  tenant  shall  not  be  essoined,  but  may  make  his 
attorney. —  The  whole, 

6  Edw.  1,  c.  8. — An  act,  amongst  other  things,  that  attor- 
nies may  be  made  where  an  appeal  lieth  not. — The  whole, 

1 3  Edw.  1,  c.  10. — An  act  authorizing  persons  to  make  ge- 
neral attornies  in  all  pleas  for  or  against  them. — The  whole, 

13  Edw.  1,  c.  49. — ^An  act  inflicting  penalty  for  buying  the 
title  of  land  depending  in  suit,  and  a  remedy  for  suits  where 
the  law  fails. — The  whole, 

28  Edw.  1,  c.  11. — An  act  that  nothing  shall  be  taken  to 
maintain  any  action  in  suit. —  The  whole, 
.   12  Edw.  2,  c.  1. — An  act  that  tenants  in  assize  of  novel  dis- 
seisin may  make  attornies. — The  whole, 

15  Edw.  2,  c.  1. — ^An  act  concerning  the  acknowledgment 
of  fines  and  admitting  attornies. — So  much  as  does  not  relate 
to  attornies, 

7  Rich.  2,  c.  14. — An  act  that  they  which  shall  depart  the 
realm  by  the  King's  license  may  make  general  attornies. — The 
whole, 

7  Hen.  4,  c.  13. — An  act  that  impotent  persons  that  be  out- 
lawed may  make  attornies. — The  whole, 

1  Hen.  5,  c.  4.— An  act  that  sheriffs'  bailiffs  shall  not  be  in 
k5 
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the  same  office  in  three  jeais  after;  sherifi'  officers  siiall  nol 
be  attomies. — So  wtuek  as  does  noi  reUie  to  mitonats. 

15  Hen.  6,  c.  7. — An  act  that  all  persons,  rdigioos  and  ae- 
colar,  may  make  their  general  attomies  to  sue  or  plead  for  diem 
in  erery  hundred  and  wapentake. — The  wkoU, 

3  Hen.  7,  c.  i.— An  act  as  to  the  authority  of  the  Court  of 
Star  Chamber  where  one  inquest  shall  inquire  of  the  ocmcesl- 
meot  of  another;  a  coroner's  duty  after  a  murder  committed; 
a  justice  of  peace  shall  certify  his  recognizances. — The  wkok, 

18  Eliz.  c.  5. — An  act  to  redress  diMrders  in  common  in- 
formers.— The  whole. 

18  Eliz.  c.  14. — ^An  act  for  reformation  of  jeofiiils. — The 
whole,  except  so  much  as  relates  to  attonues  JUuig  warramts  of 
attorney. 

29  Eliz.  c.  5. — An  act  for  the  continuance  and  perfecting  of 
divers  statutes. —  The  whole. 

31  Eliz.  c  10. — An  act  for  the  continuance  of  divers  sta- 
tutes.—  The  whole. 

4  &  5  Anne,  c.  1 6. — ^An  act  for  the  amendment  of  the  law 
and  the  better  advancement  of  justice. — The  whole,  excqtt  sa 
much  as  relates  to  attomiesJUmg  warrants  of  attorney. 

12  Geo.  1,  c  29. — An  act  to  prevent  frivolous  and  vexatious 
arrests. —  The  whole. 

5  Geo.  2.  c.  18. — ^An  act  for  the  further  qualification  of  jus- 
tices of  the  peace. — The  wliole,  except  so  much  as  relates  to 
incapacitating  attomies,  solicitors,  and  proctors  from  being  jut' 
tices  of  the  peace. 

12  Geo.  2,  c.  13.  —An  act  for  continuing  an  act  made  in  the 
8th  year  of  her  late  Majesty  Queen  Anne,  to  regulate  the  price 
and  assize  of  bread,  and  for  continuing,  ex{>laining,  and 
amending  the  act  made  in  the  2nd  year  of  the  reign  of  his 
present  Majesty,  for  the  better  regulation  of  attomies  and 
solicitors. — The  whole,  except  so  much  as  relates  to  attomies 
and  solicitors. 

22  Geo.  2,  c.  46. — An  act  to  continue  several  laws  for  pre- 
venting exactions  of  the  occupiers  of  locks  and  weirs  upon  the 
river  Thames  westward,  &c.,  and  for  amending  the  several  laws 
for  the  better  regulation  of  attornies  and  solicitors,  and  for  the 
regulating  the  price  and  assize  of  bread,  and  for  preventing 
the  spreading  of  the  distemper  amongst  homed  cattle,  &c — 
The  whole,  except  so  much  as  relates  to  attomies  and  solicitors. 

23  Geo.  2,  c.  26. — An  act  to  continue  several  laws,  for  the 
better  regulation  of  pilots,  &c.,  and  for  permitting  rum  and 
spirits  of  the  British  sugar  plantations  to  be  landed  before  the 
duties  of  excise  are  paid  thereon ;  and  to  continue  and  amend 
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an  act  for  the  preventing  frauds  in  the  admeasurement  of  coals, 
&c. ;  and  to  continue  several  laws,  for  preventing  exactions  of 
occupiers  of  locks  and  weirs,  8cc.,  and  to  regulate  fees  in  trials 
and  assizes  in  Nisi  Prius,  upon  records  issuing  out  of  the  ofl^e 
of  pleas  of  the  Court  of  Exchequer,  &c. ;  and  to  amend  an  act 
made  in  the  2nd  year  of  his  present  Majesty,  for  the  better  re- 
gulation of  attomies  and  solicitors. — The  whole,  except  so  much 
at  relates  to  attomies  and  solicitors, 

19  Geo.  3,  c.  68. — An  act  for  explaining,  amending,  and 
rendering  more  effectual  an  act  passed  in  the  23rd  year  of  the 
reign  of  his  late  Majesty  King  George  the  Second,  for  the  more 
easy  and  speedy  recovery  of  small  debts  within  the  Tower 
Hamlets. — The  whole. 

23  Geo.  3,  c.  33. — An  act  for  preventing  delays  and  ex- 
penses in  the  county  court  of  Middlesex,  and  for  the  more  easy 
and  speedy  recovery  of  small  debts  in  the  said  county  court.  •>-« 
The  w/u)U. 

24  Geo.  3,  c.  42.  (Local.) — ^An  act  to  explain  and  amend 
an  act  passed  in  the  last  session  of  Parliament,  intituled  **  An 
Act  for  the  more  easy  and  speedy  Recovery  of  Small  Debts 
withir  the  City  and  Liberty  of  Westminster  and  that  Part  of 
the  Duchy  of  Lancaster  which  adjoineth  thereto/'  and  for 
making  the  said  act  more  effectual. —  The  whole, 

25  Geo.  3,  c.  80. — An  act  for  granting  to  his  Majesty  cer» 
tain  duties  on  certificates  to  be  taken  out  by  solicitors,  attor- 
nies,  and  others,  practising  in  certain  courts  of  justice  in  Great 
Britain,  and  certain  other  duties  with  respect  to  warrants, 
mandates,  and  authorities  to  be  entered  or  filed  of  record,  as 
therein  mentioned. —  The  whole, 

30  Geo.  3,  c.  19. — An  act  for  granting  to  his  Majesty  seve- 
ral rates  and  duties  upon  indentures,  &c.,  and  for  making 
perpetual  an  act  made  in  the  2nd  year  of  the  reign  of  his  pre- 
sent Majesty,  intituled  '*  An  Act  for  the  better  Regulation  of 
Attomies  and  Solicitors,  and  for  enlarging  the  Time  for  filing 
Affidavits  of  the  Execution  of  Contracts  of  Clerks  to  Attomies 
and  Solicitors,  and  also  the  Time  for  Payment  of  the  Duties 
omitted  to  be  paid  for  the  Indentures  and  Contracts  of  Clerks 
and  Apprentices." — The  whole,  except  so  much  as  enacts  that 
the  said  act  made  in  the  %ndyear  of  his  said  Majesty*s  reign,  in- 
tituled '^  An  Act  for  the  better  Regulation  of  Attomies  and 
Solicitors,**  should  be  continued  and  made  perpetual, 

34  Geo.  3,  c.l4. — An  act  for  granting  to  his  Majesty  certain 
stamp  duties  on  indentures  of  clerkships  to  solicitors  and  at- 
tomies in  any  of  the  courts  in  England  therein  mentioned. — 
The  whole. 
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37  Geo.  3,  c.  90. — ^An  act  for  granting  to  his  Majesty  cer- 
tain stamp  duties. — The  whokj  except  so  much  as  renders 
every  person  admitted  an  attorney  or  solicitor  in  any  of  the 
courts  therein  mentioned  or  re/erred  to^  who  shall  neglect  for 
one  whole  year  to  obtain  such  certificate  as  therein  menlionedy 
incapable  cf  practisine,  and  directs  that  the  admission  of  suck 
person  in  any  of  the  Courts  shall  be  null  and  void ;  and  except 
so  much  as  enacts  that  every  certificate  to  be  obtained  under  the 
same  act  shall  be  entered  in  one  of  the  Courts  in  which  the  pet^ 
son  described  therein  shaU  be  admitted,  inrolled,  sworn,  or  regis- 
tered, 

39  &  40  Geo.  3,  c.  104.  (Local.) — An  act  to  explain,  amend, 
and  render  more  effectual  an  act  passed  in  the  3rd  year  of  the 
reign  of  King  James  the  First,  intituled  "  An  Act  for  ihe  re- 
covering of  Small  Debts  in  London,"  and  an  act  passed  in  the 
14th  year  of  the  reign  of  his  late  Majesty  King  George  the 
Second,  to  explain  and  amend  the  above-mentioned  act;  and 
likewise  for  extending  the  powers  of  the  Court  of  Requests 
in  the  City  of  London,  in  and  by  the  said  two  seversd  acts 
continued  and  established. —  The  whole, 

44  Geo.  3,  c.  59. — An  act  to  indemnify  solicitors,  attomies, 
and  others  who  have  neglected  to  enter  certificates  within  the 
time  limited  by  an  act  made  in  the  37th  year  of  his  present 
Majesty^  and  to  amend  so  much  of  the  said  act  as  relates  to 
.the  entering  such  certificates. — The  whole, 

44  Geo.  3,  c.  98, — An  act  to  repeal  the  several  duties  under 
the  commissioners  for  managing  the  duties  upon  stamped 
vellum,  parchment,  and  paper  in  Great  Britain,  and  to  grant 
new  and  additional  duties  in  lieu  thereof. —  The  whole,. 

49  Geo.  3,  c.  28. — An  act  to  enable  the  clerks  of  the  King's 
coroner  and  attorney  in  the  Court  of  King's  Bench  to  be 
admitted  as  attomies. — The  whole. 

52  Geo.  3,  c.  63. — An  act  for  more  effectually  preventing 
the  embezzlement  of  securities  for  money  and  other  effects 
left  or  deposited  for  safe  custody  or  other  special  purpose  in 
the  hands  of  bankers,  merchants,  brokers,  attomies,  or  other 
agents. —  The  whole, 

54  Geo.  3,  c.  144. — An  act  for  better  securing  the  stamp 
duties  on  sea  insurances  made  in  London,  and  for  altering  the 
period  for  taking  out  stamp-office  certificates  by  attomies  and 
others  in  England. — The  whole, 

55  Geo.  3.  c.  184. — An  act  for  repealing  the  stamp  duty  on 
deeds,  law  proceedings,  and  other  written  or  printed  instru- 
ments, and  the  duties  on  fire  insurances,  and  on  legacies  and 
successions  to  personal  estate  upon  intestacies,  now  payable 
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in  Great  Britain ;  and  for  granting  other  duties  in  lieu  thereof. 
^-The  whole, 

I  &  2  Cieo.  4,  c.  48. — An  act  to  amend  the  several  acts  for 
the  regulation  of  attornies  and  solicitors. — So  far  as  the  attor- 
nies  and  solicitors  of  Ireland  are  affected  thereby, 

3  Geo.  4,  c.  16. — An  act  to  amend  an  act  made  in  the  last 
session  of  Parliament,  for  amending  the  several  acts  for  the 
regulation  of  attornies  and  solicitors. — So  far  as  the  attornies 
and  solicitors  of  Ireland  are  affected  thereby, 

6  Geo.  4,  c.  16. — An  act  to  amend  the  laws  relating  to 
bankrupts. —  The  whole, 

7  &  8  Geo.  4,  c.  29. — An  act  for  consolidating  and  amend- 
ing the  laws  in  England  relative  to  larceny  and  other  offences 
connected  therewith. — The  whole. 

9  Geo.  4,  c.  25. — An  act  to  authorize  the  appointment  of 
persons  to  act  as  solicitors  on  behalf  of  his  Majesty  in  any 
court  or  jurisdiction  in  revenue  matters. —  The  whole, 

II  Geo.  4  &  1  Will.  4,  c.  70. — An  act  for  the  more  effectual 
administration  of  justice  in  England  and  Wales.— TAe  whole. 

1  &  2  Will.  4,  c.  56.— An  act  to  establish  a  Court  of  Bank- 
ruptcy.— The  whole,  except  so  mitch  as  relates  to  the  admission 
and  practising  of  attornies  and  solicitors  in  the  said  court, 

5  &  6  Will.  4,  c.  11. — An  act  to  indemnify  such  persons 
in  the  United  Kingdom  as  have  omitted  to  qualify  themselves 
for  offices  and  employments,  and  for  extending  the  time 
limited  for  those  purposes  respectively  until  the  25th  day  of 
March,  1836 ;  to  permit  such  persons  in  Great  Britain  as 
have  omitted  to  make  and  file  affidavits  of  the  execution  of 
indentures  of  clerks  to  attornies  and  solicitors  to  make  and 
file  the  same  on  or  before  the  first  day  of  Hilary  Term,  1836,, 
and  to  allow  persons  to  make  and  file  such  affidavits,  although 
the  persons  whom  they  served  shall  have  neglected  to  take 
out  their  annual  certificates. — The  whole,  except  so  much  us 
relates  to  the  service  of  any  clerk,  and  his  admission  and  inrol- 
ment  as  an  attorney  or  solicitor,  or  as  to  striking  any  attorney 
off  the  roll. 

6  &  7  VVill.  4,  c.  7. — ^The  like. — The  wh^le,  except  so  mueh 
as  relates  to  striking  any  attorney  or  solicitor  off  the  roll. 

1  &  2  Vict.  c.  45. — An  act  to  extend  the  jurisdiction  of  the 
superior  courts  of  common  law ;  to  amend  chapter  fifty-six 
of  the  first  year  of  her  present  Majesty's  reign,  for  regulating 
the  admission  of  attornies  ;  and  to  provide  for  the  taking  of 


206 


APPENDIX. 


special  bail  in  the  absence  of  the  judges. — The  whde,  except 
$0  much  as  relates  to  the  admission  and  practising  of  attomia 
and  solicitors. 

3  &  4  Vict.  c.  16. — An  act  to  indemnify  such  persons  in 
the  United  Kingdom  as  have  omitted  to  qualify  themselves 
for  offices  and  employments,  and  for  extending  the  time 
limited  for  those  purposes  respectively  until  the  25th  March, 
1841  ;  and  for  the  relief  of  clerks  to  attornies  and  solicitors 
in  certain  cases. — The  whole,  except  so  much  as  relates  to  strik- 
ing any  attorney  or  solicitor  off  the  roll, 

7  Will.  4,  c.  12. — An  act  to  indemnify,  &c.-*  The  whole,  ei- 


1  Vict.  c.  16 

Ditto. 

cept  so  much 

2  &  3  Vict.  c.  33. 

Ditto. 

as   relates  to 

3  Vict.  c.  16. 

Ditto. 

>  striking    any 

4  Vict.  c.  11. 

Ditto. 

attorney     or 

5  Vict.  Sess.2,c.  10. 

Ditto. 

solicitor     off 

6  Vict.  c.  9. 

Ditto.                J 

the  roU. 
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The  Second  Schedule. 


Persont  entitled  to 
receive  the  Fees, 


Duties  to  be  performed. 


Amount 
of  Fees  in 
each  Case, 


The  person  appoint- 
ed for  that  pur- 
pose under  sects. 
8, 11,  20. 


The       Incorporated 
Law  Society. 


The       Incorporated 
Law  Society. 


The  officer  appoint- 
ed for  that  pur- 
pose under  sects. 
8,  11,  20. 

The  clerk  of  the 
judge  granting  the 
fiat. 

The  crier 

The  usher   

The  Master's  clerk. . 


The  officer  appoint- 
ed by  the  Master 
of  the  Rolls. 

The  officer  appoint- 
ed by  the  Court 
of  Bankruptcy. 

The  registrar  of  at- 
torn ies  and  solici- 
tors. 


On  filing  every  affidavit  of 
execution  of  articles  of 
clerkship,  entering  affida- 
vit, and  making  the  in- 
dorsements required  by 
the  act     

On  leaving  articles  and  as- 
signments for  inspection, 
and  inquiry  as  to  due  ser- 
vice previous  to  examina- 
tion for  admission  in  the 
courts  at  Westminster  . . 

For  the  examination  and 
certificate  of  fitness  and 
capacity  for  admission  in 
the  courts  at  Westminster 

Search  for  and  delivery  of 
affidavit  of  execution  of 
articles,  to  be  produced 
on  applying  for  admission 

For  fiat  at  common  law    . . 


For  the  oath 

On  signing  the  roll 

For  certificate  of  inrolment 
in  any  of  the  courts  at 
Westminster 

For  admission  at  the  Rolls, 
including  the  fees  of  the 
clerk  at  the  Petty  Bag 
Office,  usher,  and  porter. 

For  admission  in  the  Court 
of  Bankruptcy  

Preparing  and  keeping  an 
alphabetical  roll  of  all  the 
attornies  of  the  courts  of 
law  and  solicitors  in  equi« 
ty,  and  for  issuing  each 
certificate    


£    «.   rf. 


0    5    0 


0  10    0 


2     2     0 


0     2     6 
110 


0     10 
0     5     0 


0  10     0 

1  17     0 
0     6     0 


0     1     6 
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The  Third  Schedule. 
Form  of  Registrar's  Certificate, 

Pursuant  to  an  act  made  and  passed  in  the year  of 

the  reign  of  Queen  Victoria,  intituled  '*  An  Act  for  consoli- 
dating and  amending  several  of  the  Laws  relating  to  Attomies 
and  Solicitors  practising  in  Englvnd  and  Wales/'  I,  A.  B., 
registrar  of  attomies  and  solicitors,  appointed  under  the  said 
act,  [or  I,  C.  D.  —  of  the  society  of  attomies,  solicitors, 
proctors,  and  others,  not  being  barristers  practising  in  the 
courts  of  law  and  equity  of  the  United  Kingdom,  authorized 
to  perform  the  duties  of  the  office  of  registrar  of  attomies  and 
solicitors  under  the  said  act,]  do  hereby  certify,  that  E.  F.  of 

hath  this  day  delivered  and  left  with  me  a  declaration  in 

writing,  signed  by  the  said  £.  F.  [or  by  G.  H.  his  partner,  or 
by  I.  K.  his  London  agent,  on  his  behalf,]  containing  his 
name  and  place  of  residence,  and  the  court  or  one  of  the 
courts  of  which  he  is  admitted  an  attorney  or  solicitor,  toge- 
ther with  the  term  and  year  in  or  as  of  which  he  was  so 
admitted  :  And  I  do  further  certify,  that  the  said  E.  F.  is  duly 

inroUed  an  attorney  in  the  court  of and  a  solicitor  in  the 

High  Court  of  Chancery,  and  is  entitled  to  takeout  a  stamped 
certificate  authorizing  him  to  practise  as  an  attorney  and  soli- 
citor.    In  witness  whereof  I  have  this day  of in 

the  year set  my  hand  hereunto.        (Signed) 

To  the  Commissioners  of  Stamps 
and  Taxes. 

A  stamped  certificate  was  issued  to  the  above-named  E.  F. 
the day  of in  the  year .        (Signed) 


6  &  7  VICT.  c.  82. 


An  Act  for  extending  to  Scotland  and  Ireland  the  power  of  the 
Lord  High  Chancellor  to  grant  Commissions  to  enable  persons 
to  take  and  receive  affidavits  ;  and  for  amending  the  law  re- 
lating to  Commissions  for  the  exarnination  of  witnesses. 

[22d  August,  1843.] 

Whereas  it  would  be  convenient  to  extend  to  Scotland  and 
Ireland  the  power  of  the  Lord  High  Chancellor  of  Great 
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Britain  to  grant  commissions  in  order  to  enable  persons  to 
take  affidavits,  affirmations,  and  declarations  :  be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same.  That  the  Lord  Cfiancellor,  Lord 
Keeper  or  Lords  Commissioners  of  the  Great  Seal,  for  the  time 
being,  shall  have  such  and  the  same  powers  for  granting  com- 
missions for  the  purpose  of  enabling  $t  and  proper  persons  to 
take  and  receive  affidavits,  affirmations,  and  declarations  in 
Scotland  and  Ireland,  and  to  perform  the  other  duties  of  Mas* 
ters  extraordinary  of  the  High  Court  of  Chancery  in  England, 
as  he  and  they  now  have  in  any  part  of  the  kingdom  of  Eng- 
land. 

IL  And  be  it  en9Crted,  That  all  and  every  persons  and  person 
wilfully  swearing  or  affirming  or  declaring  falsely  in  any  affi- 
davit or  affirmation  V  declaration  to  be  made  in  that  part  of 
the  United  Kingdom  ib.lled  Scotland,  before  any  person  or  per- 
sons who  shall  be  emptvered  to  take  affidavits  or  aflBmations  or 
declarations  in  Scotlan^under  the  authority  aforesaid,  shall  be 
deemed  guilty  of  perjilj^,  and  shall  be  liable  to  prosecution 
and  punishment  for  p^j|^ry  in  the  same  manner  and  to  the 
same  effect  as  if  sucjjt^rsons  or  person  had  wilfully  sworn 
falsely  as  a  witnotf/or  witnesses  in  open  Court  in  any  judicial 
proceeding  in  Scotland,  or  in  any  Court  of  competent  jurisdic- 
tion in  that  part  of  the  United  Kingdom  in  which  such  person 
shall  be  apprehended  on  such  a  charge;  and  it  shall  be  com- 
petent to  bring  such  prosecution,  if  brought  in  Scotland, 
either  in  the  Court  of  Justiciary  or  in  the  Sheriff  Court  of  the 
county  within  which  the  offence  shall  have  been  committed. 

IIL  And  be  it  enacted,  That  all  and  every  persons  and  per- 
son wilfully  swearing  or  affirming  falsely  in  any  affidavit  or 
affirmation  to  be  made  before  any  person  or  persons  who  shall 
be  empowered  to  take  affidavits  or  affirmations  in  Ireland  un- 
der the  authority  aforesaid  shall  be  deemed  guilty  of  perjury, 
and  shall  incur  and  be  liable  to  the  same  pains  and  penalties 
as  if  such  person  or  persons  had  wilfully  sworn  or  affirmed 
falsely  in  the  open  Court  in  which  such  affidavit  or  affirmation 
shall  be  intituled,  or  in  the  Court  in  which  such  person  or 
persons  shall  be  tried,  and  be  liable  to  be  prosecuted  for  such 
perjury  in  any  Court  of  competent  jurisdiction  in  Ireland,  or 
in  that  part  of  the  United  Kingdom  in  which  such  person  shall 
be  apprehended  on  such  a  charge;  and  if  any  declaration 
which  shall  be  made  before  any  person  who  shall  be  empow- 
ered to  take  declarations  in  Ireland  under  the  authority  afore- 
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said  shall  be  false  or  untrue  in  any  material  particular,  the 
person  wilfully  making  such  false  declaration  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punishable  accordingly. 

IV.  And  be  it  enacted,  That  every  such  person  authorised 
to  act  under  aqy  such  commission  as  aforesaid  shall  be  enti- 
tled to  receive  and  take  such  and  the  same  fees,  and  none 
other,  as  Masters  extraordinary  of  the  High  Court  of  Chancery 
in  England  are  now  entitled  to  by  virtue  of  the  orders  of  that 
Court,  or  of  any  act  or  acts  of  Parliament  now  in  force. 

V.  And  whereas  there  are  at  present  no  means  of  compelling 
the  attendance  of  persons  to  be  examined  under  any  commis- 
sion for  the  examination  of  witnesses  issued  by  the  Courts  of 
Law  or  Equity  in  England  or  Ireland,  or  by  the  Courts  of  Law 
in  Scotland,  to  be  executed  in  a  part  of  the  realm  subject  to 
different  laws  from  that  in  which  such  commissions  are  issued, 
and  great  inconvenience  may  arise  by  reason  thereof;  be  it 
therefore  enacted,  That  if  any  person,  after  being  served  with 
a  written  notice  to  attend  any  commissioner  or  commissioners 
appointed  to  execute  any  such  commission  for  the  examina- 
tion of  witnesses  as  aforesaid  (such  notice  being  signed  by  the 
commissioner  or  commissioners,  and  specifying  the  time  and 
place  of  attendance),  shall  refuse  or  fail  to  appear  and  be  exa- 
mined, under  such  commission,  such  refusal  or  failure  to  ap- 
pear shall  be  certified  by  such  commissioner  or  commissioners, 
and  it  shall  thereupon  be  competent,  to  or  on  behalf  of  any 
party  suing  out  such  commission,  to  apply  to  any  of  the  supe- 
rior Courts  of  Law  in  that  part  of  the  Kingdom  within  which 
such  commission  is  to  be  executed,  or  any  one  of  the  Judges 
of  such  Courts,  for  a  rule  or  order  to  compel  the  person  or 
persons  so  refusing  or  failing  as  aforesaid  to  appear  before  such 
commissioner  or  commissioners,  and  to  be  examined  under 
such  commission,  and  it  shall  be  lawful  for  the  Court  or  Judge 
to  whom  such  application  shall  be  made  by  rule  or  order  to 
command  the  attendance  and  examination  of  any  person  to 
be  named  or  the  production  of  any  writings  or  documents  to 
be  mentioned  in  such  rule  or  order. 

VI.  And  be  it  enacted.  That  upon  the  service  of  such  rule 
or  order  upon  the  person  named  therein,  if  he  or  she  shall  not 
appear  before  such  commissioner  or  commissioners  as  afore- 
said for  examination,  or  to  produce  the  writings  or  documents 
mentioned  in  such  rule  or  order,  the  disobedience  to  such  rule 
or  order  shall,  if  the  same  shall  happen  in  England  or  in  Ire- 
land, render  the  person  disobeying  subject  and  liable  to  such 
pains  and  penalties  as  he  or  she  would  be  subject  and  liable 
to  by  reason  of  disobedience  to  a  writ  of  subpoena  in  England 
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or  Id  Ireland,  and  if  such  disobedience  shall  happen  in  Scot- 
land it  shall  be  competent  to  the  Lord  Ordinary  on  the  bills, 
upon  an  application  made  to  liim  by  or  on  behalf  of  any  party 
suing  out  such  commission,  and  upon  proof  of  such  disobe- 
dience made  before  him,  to  direct  the  issue  of  letters  of  second 
diligence,  according  to  the  forms  of  the  law  of  Scotland,  to  be 
used  against  the  person  disobeying  such  rule  or  order. 

VII.  Provided  always,  and  be  it  enacted,  That  every  per- 
son whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct  money  and  payment  of  expenses  and  for  loss 
of  time  as  for  and  upon  attendance  at  any  trial  in  a  Court 
of  Law  :  and  that  no  person  shall  he  compelled  to  produce 
under  such  rule  or  order  any  writing  or  other  document  that 
he  or  she  would  not  be  compellable  to  produce  at  a  trial,  nor 
to  attend  on  more  than  two  consecutive  days,  to  be  named  in 
such  rule  or  order. 


6  &  7  VICT.  c.  85. 


An  Act  for  Improving  the  Law  of  Evidence, 

[22d  August,  1843.] 

Whereas  the  inquiry  after  truth  in  Courts  of  Justice  is  often 
obstructed  by  incapacities  created  by  the  present  law,  and  it 
is  desirable  that  full  information  as  to  the  facts  in  issue,  both 
in  criminal  and  in  civil  cases,  should  be  laid  before  the  per- 
sons who  are  appointed  to  decide  upon  them,  and  that  such 
persons  should  exercise  their  judgment  on  the  credit  of  the 
witnesses  adduced  and  on  the  truth  of  their  testimony :  Now 
therefore  be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  That  no  person  offered  as  a 
witness  shall  hereafter  be  excluded  by  reason  of  incapacity 
from  crime  or  interest  from  giving  evidence,  either  in  person 
or  by  deposition,  according  to  the  practice  of  the  Court,  on 
the  trial  of  any  issue  joined,  or  of  any  matter  or  question  or 
on  any  injury  arising  in  any  suit,  action,  or  proceeding,  civil 
or  criminal,  in  any  Court,  or  before  any  judge,  jury,  sheriff, 
coroner,  magistrate,  officer,  or  person  having,  by  law  or  by 
consent  of  parties,  authority  to  near,  receive,  and  examine  evi- 
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dence;  but  that  every  person  so  offered  may  and  shall  he 
admitted  to  give  evidence  on  oath,  or  solemn  affirmation  in 
those  cases  wherein  affirmation  is  by  law  receivable,  notwith- 
standing that  such  person  may  or  shall  have  an  interest  in  the 
matter  in  question,  or  in  the  event  of  the  trial  of  any  issue, 
matter,  question,  or  injury,  or  of  the  suit,  action,  or  proceeding 
in  which  he  is  offered  as  a  witness,  and  notwithstanding  that 
such  person  offered  as  a  witness  may  have  been  previously 
convicted  of  any  crime  or  offence  :  Provided  that  this  act  shall 
not  render  competent  any  party  to  any  suit,  action,  or  pro- 
ceeding individually  named  in  the  record,  or  any  lessor  oi  the 
plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in  eject- 
ment, or  the  landlord  or  other  person  in  whose  right  any  de- 
fendant in  replevin  may  make  cognizance,  or  any  person  in 
whose  immediate  and  individual  behalf  any  action  may  be 
brought  or  defended,  either  wholly  or  in  part,  or  the  husband 
or  wife  of  such  persons  respectively ;  provided  also,  that  this 
act  shall  not  repeal  any  provision  in  a  certain  act  passed  in 
the  session  of  Parliament  holden  in  the  seventh  year  of  the 
reign  of  his  late  Majesty  and  in  the  first  year  of  the  reign  of 
her  present  Majesty,  intituled  An  Act  for  the  Amendment  of 
the  Laws  with  respect  to  Wills :  provided  that  in  Courts  of 
Equity  any  defendant  to  any  cause  pending  in  any  such  Court 
may  be  examined  as  a  witness  on  the  behalf  of  the  plaintiff  or 
of  any  co-defendant  in  any  such  cause, saving  just  exceptions; 
and  that  any  interest  which  such  defendant  so  to  be  examined 
may  have  in  the  matters  or  any  of  the  matters  in  question  in 
the  cause  shall  not  be  deemed  a  just  exception  to  the  testimony 
of  such  defendant,  but  shall  only  be  considered  as  affecting  or 
tending  to  affect  the  credit  of  such  defendant  as  a  witness. 

II.^And  be  it  enacted,  That  wherever  in  any  legal  proceed- 
ings whatever  legal  proceedings  may  be  set  out,  it  shall  not  be 
necessary  to  specify  that  any  particular  persons  who  acted  as 
jurors  had  made  affirmation  instead  of  oath,  but  it  may  be 
stated  that  they  served  as  jurymen,  in  the  same  manner  as  if 
no  act  bad  passed  for  enabling  persons  to  serve  as  jurymen 
without  oath. 

III.  And  be  it  enacted,  That  nothing  in  this  act  shall  apply 
to  or  affect  any  suit,  action,  or  proceeding  brought  or  com- 
menced before  the  passing  of  this  Act. 

IV.  And  be  it  enacted,  That  nothing  in  this  act  shall  ex 
tend  to  Scotland. 


213 


CHANCERY  PUBLIC  OFFICES. 

Accountant  General's  OfficCi  opposite  61,  Chancery  Lane; 
open  from  9  to  2,  and  from  4  to  7;  and  for  the  delivery  of 
drafts  11  to  2. 

Affidavit  Office,  10,  Symond's  Inn,  Chancery  Lane;  open 
from  10  to  4;  and  during  the  long  vacation  from  11  to  1. 

Enrolment  Office,  opposite  67,  Chancery  Lane;  from  10  to  2 ' 
and  from  6  to  8  in  Easter  and  Trinity  Terms,  and  until  the 
second  seal  after  Hilary  and  last  seal  after  Michaelmas 
Term;  and  at  other  times  from  10  to  3. 

Examiners*  Office,  3,  Rolls  Yard,  Chancery  Lane ;  from  10 
to  4  in  Term,  and  from  1 1  to  3  in  Vacation. 

Great  Seal  Patent  Office,  Quality  Court,  Chancery  Lane; 
from  10  to  4. 

Masters  in  Ordinary  Offices,  Southampton  Buildings,  Chan- 
cery Lane;  from  10  to  4. 

Master's  (Taxing)  Office,  Staples  Inn;  from  10  to  4. 

Master  of  the  Rolls  (Secretary's)  Office,  2,  Rolls  Yard,  Chan- 
cery Lane,  from  10  to  2  in  Term,  and  11  to  1  in  Vacation. 

Petty  Bag  Office,  3(  Rolls  Yard :  from  10  to  6,  and  during 
the  long  Vacation  from  10  to  4. 

Public  Office,  Southampton  Buildings;  from  10  to  4  in  Term 
and  during  the  sittings  of  the  Court,  and  from  1 1  to  2  in 
Vacation.  In  the  long  Vacation  from  11  to  1,  and  no 
attendance  on  Saturdays. 

Record  and  Writ  Clerks*  Office,  opposite  61,  Chancery  Lane; 
from  10  to  4,  from  the  first  Seal  before  till  the  last  Seal 
after  Term,  and  from  11  to  2  in  Vacation. 

Register  of  Decrees,  &c..  Sergeants'  Inn,  Chancery  Lane; 
from  11  to  5  in  Term,  and  11  to  3  in  Vacation.  In  the  long 
Vacation  from  1 1  to  2. 
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Registrars' Office,  opposite  59,  Chancery  Lane;  from  11  to 
3  for  general  business;  and  from  9  to  3,  and  5  to  6,  for  the 
inspection  of  the  cause-books. 

Report  Office,  opposite  59,  Chancery  Lane ;  from  9  to  3,  and 
from  5  to  6. 

Rolls  Chapel  Office,  1,  Rolls  Yard;  from  10  to  4. 

Secretary's  (Lord  Chancellor's)  Office,  Quality  Court,  Chan- 
cery Lane;  from  10  to  4. 

Secretanr's  (Master  of  the  Rolls)  Office,  2,  Rolls  Yard,  Chan- 
cery Lane;  from  10  to  2,  in  term,  and  11  to  1,  in  Vaca- 
tion. 

Subpcena  Office,  4,  Rolls  Yard;  from  11  to  4,  in  Term,  and 
during  the  sittings  of  the  Court,  and  from  11  to  1,  in 
Vacation. 

Taxing  Masters'  Offices,  Staples  Inn;  from  10  to  4. 


215 


INDEX. 


ACCOUNTS,  267. 
how  prepared,  ib. 
how  enforced,  268, 
charge  on,  ib. 
discharge,  ib. 
preliminary,  269. 

ACTION  AT  LAW,  221. 
when  directed,  ib. 
decree  on,  222. 
further  directions  on,  ib. 
new  trial,  223. 

AFFIDAVITS,  188. 
how  prepared,  ib. 
how  sworn,  ib. 
how  filed,  190. 
Office  copies,  ib. 
referring,  191. 

ANSWER,  ,57. 

time  to  answer,  59, 

further  time  to  answer,  60. 

how  prepared,  61. 

how  sworn,  62. 

how  filed,  ib. 

notice  of,  ib, 

by  commission,  63. 

when  granted,  ib. 

who  may  be  Commissioners,  ib. 

joining  in  commission,  ib. 

how  prepared  and  issued,  ib. 
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how  executed,  64. 
how  returned,  65. 
Commission  abroad,  ib. 
without  oath  or  signature,  66. 
order  for,  how  obtained,  ib. 

APPEAL  AND  REHEARING,  225. 
when  granted,  ib. 
petition  for,  ib. 
deposit  for  costs,  226. 
how  heard,  &c.,  ib. 
evidence  on,  ib. 

APPEAL  TO  THE  LORDS,  227. 
in  what  cases,  ib. 
when  to  be  brought,  ib. 
notice  of,  228. 
petition  for,  ib. 
recognisance  for  costs,  229. 
order  to  answer,  ib. 
answer,  how  prepared,  230. 
appointing  the  hearing,  ib. 
case  and  appendix,  231. 
the  hearing,  &c.,  233. 
cross  appeal,  ib. 

APPEARANCE,  56. 

time  to  appear,  ib. 

how  prepared  and  entered,  i 

notice  of,  ib. 

special  appearance,  57. 

fresh  appearance,  ib. 

by  default,  26,  303. 

ASSETS,  272. 

how  administered,  273. 
priority  of  debts,  ib. 
when  marshalled,  ib. 

ATTACHMENT,  writ  of,  29. 
nature  of,  ib. 
return  of,  30. 

how  prepared  and  issued,  31. 
how  executed,  32. 
when  bailable,  ib. 
how  returned,  33. 
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5ILL,  1. 

nature  of,  ib. 

parties  to,  3. 

how  prepared,  5. 

how  indorsed  and  filed,  6. 

serving  copy,  8,  302. 

amendment  of,  12. 

within  what  time,  13. 
how  made,  15. 
notice  of,  16. 
effect  of,  ib. 
costs  of,  18. 
pro  confesso,  41 . 

when  ordered,  ib. 

1st,  when  defendant  absconds  to  avoid  subpoena,  ib. 
order  for,  how  obtained,  43. 
decree  on,  44. 

2nd,  when  defendant  absconds  to  avoid  answer,  46. 
3rd,  when  defendant  is  taken  on  process  of  con- 
tempt, 48. 
habeas  corpus,  49. 

4th,  when  defendant  stands  out  process  of  con- 
tempt, 50. 
against  Peers,  &c.,  ib. 
when  evidence,  51. 

against  persons  confined  for  misdemeanor,  ib. 
against  paupers,  52. 
formal  answer  by  plaintiff,  ib. 
dismission  of,  192. 

by  the  plaintiff,  ib. 
by  the  defendant,  ib. 
after  answer,  ib. 
after  replication,  194. 
order  for,  how  obtained,  195. 
shewing  cause  against,  196. 
cross  bill,  160. 

for  specific  performance,  150. 
of  discovery,  152. 
of  foreclosure,  154. 
of  interpleader,  156. 
of  partition,  146. 
of  review,  159. 
of  revivor,  157. 
supplemental  bill,  161. 
to  perpetuate  testimony,  148.  $ 
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BRIEF,  &c.,  113. 

when  to  be  prepared,  ib. 
for  the  plaintiff,  ib. 
for  the  defendant,  ib. 
how  prepared,  &c.,  114. 
counsel's  fees,  115. 
refreshers,  116. 
consultations,  ib. 
separate  counsel,  117. 

CAUSE,  setting  down,  109. 
when  to  be  set  down,  ib. 
how  set  down,  ib. 
by  the  defendant,  110. 
consent  and  short  causes,  ib. 

CONTEMPT,  process  of,  29. 

COSTS,  207. 

how  taxed,  209. 
how  recovered,  214. 
security  for,  217. 

DEBTS,  270. 

how  proved,  ib. 
costs  of  proving,  272. 
interest  on,  ib. 

DECREE,  120. 

1.  nature  of,  ib. 

upon  hearing  all  parties,  ib. 

by  default,  ib. 

by  consent,  121. 

upon  taking  bill  pro  confesso,  122. 

effect  of  1  &  2  Vict,  c.  110,  ib. 

2.  minutes  of,  127. 

how  drawn  up,  ib. 
how  settled,  ib. 

3.  how  passed,  128. 

4.  how  entered,  ib. 

5.  registry  of,  ib. 

6.  enrolment  of,  130. 

when  necessary,  ib, 
at  what  time,  131. 
how  prepared,  ib. 
order  for,  when  necessary,  132. 
^ow  vacated,  133. 
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7.  caveat  against,  133. 

8.  how  enforced,  ib. 

serving  copy  of  decree,  135. 

attachment,  136. 

sequestration,  137. 

writ  of  assistance,  ib. 

fieri  facias  and  elegit,  138. 

venditioni  exponas,  143. 

to  enforce  execution  of  deeds,  &c.,  144. 

to  enforce  production  of  papers,  145. 

DEMURRER,  67. 
nature  of,  ib. 
time  to  demur,  ib. 
how  prepared  and  filed,  &c,  68. 
how  set  down,  ib. 
how  heard,  ib. 
costs  of,  69. 
effect  of,  ib. 
submitting  to,  70. 

DISCLAIMER,  73. 

DISCOVERY,  bill  of,  152. 

DISMISSION  OF  A  BILL,  192. 

DISTRINGAS  ON  STOCK,  175. 

how  prepared  and  issued,  176. 
how  discharged,  178. 
costs  of,  ib. 

EVIDENCE,  nature  of,  82. 

1.  evidence  of  the  pleadings,  ib. 

2.  evidence  of  witnesses,  83. 

who  may  be  examined,  ib. 
objections  to  witnesses,  84. 

3.  documentary  evidence,  85. 

deeds,  &c.,  ib. 
bill  pro  confesso,  86. 
inspection  of  documents,  ib. 
notice  to  produce,  ib. 
In  the  Masters'  offices,  250. 
nature  of,  ib. 
viva,  voce,  251. 
before  the  examiner,  252. 
by  commission,  ib. 
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publication  of,  252. 
turther  evidence,  ib. 

EXAMINATION  OF  WITNESSES,  89, 

1.  in  town,  ib. 

how  taken,  ib. 
notice  of,  90. 
cross-examination,  91. 
depositions,  ib. 

2.  by  commission,  ib. 

when  granted,  ib. 

time  for,  ib. 

order  for,  how  obtained,  92. 

joining  in  commission,  ib. 

who  may  be  commissioners,  93. 

how  prepared  and  issued,  ib. 

how  executed,  94. 

cross-examination,  95. 

how  returned,  ib. 

without  oath  of  messenger,  96. 

by  the  defendant,  ib. 

depositions,  97. 

3.  abroad,  ib. 

4.  de  bene  esse,  98. 

in  what  cases,  ib. 
order  for,  how  obtained,  ib. 
commission  for,  99. 
depositions  on,  ib. 

5.  viv^  voce,  ib. 

in  what  cases,  ib. 
order  for,  &c.,  ib. 
In  the  Masters'  offices,  254. 
how  prepared,  ib. 
by  commission,  255. 
reference  for  insufficiency,  ib. 
how  enforced,  256. 

EXCEPTIONS  TO  ANSWER,  74. 
time  to  except,  ib. 
how  prepared  and  filed,  &c.,  75. 
submitting  to  answer,  ib. 
order  to  refer  answer,  ib. 
how  argued,  76. 
Master's  report  thereon,  77. 
costs  of,  78. 
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FIERI  FACIAS,  138,  305. 

FORECLOSURE, 

bill  of,  154. 

FURTHER  DIRECTIONS,  204. 
how  set  down,  ib, 
brief  on,  205. 
how  heard,  ib. 
order  on,  206. 

HEARING,  117. 
list  of  causes,  ib. 
attending  court,  ib. 
argument,  118. 
production  of  documents,  ib. 
neglecting  to  attend,  ib. 
costs  of  the  day,  119. 
preliminary  inquiries,  ib. 

IMPERTINENCE.    See  «  scandal." 

INFANTS,  275. 

privileges  and  disabilities  of,  ib. 

as  plaintiffs,  ib. 

as  defendants,  276. 

guardianship  and  maintenance  of,  277. 

INFORMATION,  164. 

INJUNCTION,  165. 

1.  Special  injunction,  ib. 

when  to  be  applied  for,  ib. 

how  applied  for,  ib. 

notice  of,  166. 

how  prepared  and  issued,  ib. 

service  of,  167. 

how  dissolved,  ib. 

2.  Common  injunction,  ib. 

when  to  be  applied  for,  ib. 
on  default  of  appearance,  168. 
on  default  of  answer,  ib. 
on  the  merits,  ib. 
how  prepared,  169. 
service  of,  ib. 
effect  of,  ib. 
to  stay  trial,  ib. 
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how  dissolved,  170. 
showing  cause  against,  171. 
breach  of,  ib. 
upon  amending  bill,  172. 

INTERPLEADER, 
bUl  of,  156. 

INTERROGATORIES,  86. 
how  prepared,  87. 
last  interrogatory,  ib. 
further  interrogatories,  ib. 
when  expunged,  88. 
demurrer  to,  ib. 
In  the  Masters'  offices,  253. 

when  necessary,  ib. 

how  prepared,  ib. 

further  interrogatories,  254. 

exceptions  to,  ib. 

ISSUE,  219. 

when  directed,  ib. 
order  for,  ib. 
how  settled,  220. 
neglecting  to  proceed,  221. 
further  directions  on,  ib. 
new  trial  on,  ib. 

MASTERS'  OFFICES, 
proceedings  in,  234. 
before  the  decree,  ib. 
after  the  decree,  237. 

proceeding  exparte,  ib. 

neglecting  to  proceed,  238. 

certifying  proceedings  in,  ib. 

proceeding  de  die  in  diem,  ib. 

production  of  papers,  &c.,  .ib. 

reviewing  proceedings  in,  239. 

selling  estates,  ib. 

settling  conveyances,  &c.,  ib. 

separate  solicitors,  240. 

preliminary  inquiries  in,  ib. 

MOTIONS,  179. 

1.  Special  motions,  ib. 
when  to  be  made,  ib. 
before  whom  to  be  made,  1 80 
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notice  of,  180. 
how  supported,  182. 
how  made,  ib. 
costs  of,  ib.  ^ 

appeal  od,  ib. 
2.  Motions  of  course,  183. 
when  to  be  made,  ib. 
how  made,  ib. 

NE  EXEAT  REGNO,  172. 
nature  of,  ib. 
when  g;-anted,  173. 
how  applied  for,  ib. 
how  prep^ed  and  issued,  174. 

PARTITION, 

bill  of,  146. 

PAUPERS,  286,  307. 

PETITIONS,  184. 

1.  Special  petition,  ib. 

by  whom  heard,  ib. 
how  prepared,  &c.,  185. 
service  of,  ib. 
how  heard,  &c.,  ib. 
appeal  on,  186. 

2.  Petitions  of  course,  ib. 

when  presented,  ib. 

to  whom  presented,  187. 

how  prepared,  &c.,  188. 

PLEA,  70. 

nature  of,  ib. 

time  to  plead,  ib. 

how  prepared  and  filed,  &c*,  ib» 

when  put  in  on  oath,  71. 

how  set  down,  ib. 

how  heard,  72. 

taking  issue  on,  ib. 

costs  of,  ib. 

effect  of,  ib. 

submitting  to,  73. 

PROCESS  OF  CONTEMPT,  29. 

attachment,  ib. 
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sergeant-at-armS}  36. 

sequestration,  37. 

against  particular  persons,  38. 

PRODUCTION  OF  DEEDS,  8tc.,  201. 
when  granted,  ib. 
order  for,  how  obtained,  202. 
how  deposited,  203. 
inspection  of,  ib. 

PUBLICATION,  104. 

when  to  be  passed,  105. 
how  passed,  ib. 
notice  of  passing,  106. 
passing  by  consent,  ib. 
now  enlarged,  ib. 
enlarging  by  consent,  107. 

RECEIVERS,  279. 

who  may  be  appointed,  ib. 
when  granted,  280. 
how  appointed,  ib. 
recognizance  oi\  281. 
report  on,  ib. 
accounts,  282. 

how  passed,  284. 

how  verified,  ib. 

report  on,  ib. 

how  enforced,  ib. 

paying  balance,  285. 

REFERRING  THE  SUIT,  242. 
before  decree,  243. 
after  decree,  244. 
warrant  to  consider  decree,  245. 

REHEARING,  see  «  Appeal." 

REPLICATION,  78. 
when  necessary,  ib. 
time  to  reply,  79. 
how  prepared  and  filed,  &&,  ib. 
notice  of,  80. 
withdrawing,  ib. 

REPORT,  258. 
nature  of,  ib. 
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how  prepared,  259. 
how  settled,  ib. 
how  filed,  260. 
how  confirmed,  ib. 
objections  to,  261 . 
exceptions  to,  262. 

when  necessary,  ib. 

by  whom  taken,  263. 

when  taken,  ib. 

how  prepared,  ib. 

brief  on,  264. 

how  heard,  265. 

REVIEW, 

bill  of,  159. 

REVIVOR, 
bill  of,  157. 

SCANDAL  AND  IMPERTINENCE,  197. 
nature  of,  ib. 
reference  for,  ib. 
exceptions  for,  199. 
how  referred,  ib. 
how  expunged,  200. 
costs  of)  ib. 

SEQUESTRATION,  37. 

nature  of,  ib. 

when  granted,  ib. 

how  obtained,  ib. 

how  prepared  and  issued,  ib. 

SERGEANT-AT-ARMS,  36. 
how  obtained,  ib. 

SETTING  DOWN  THE  CAUSE,  109. 
when  to  be  set  down,  ib. 
how  set  down,  ib. 
by  the  defendant,  110. 
consent,  and  short  causes,  ib. 

SOLICITORS,  288. 

service  under  articles,  ib. 
admission  of,  290. 
annual  certificate,  291. 
remedy  for  costs,  294. 
taxation  of  bill,  295. 
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senrinff  notices  on,  299. 
how  changed,  300. 
privilege  m>m  arrest,  ih. 

SPECIAL  CASE,  223. 
how  prepared,  ib. 
further  directions  on,  224. 

SPECIFIC  PERFORMANCE, 
bin  for,  150. 

SUPPLEMENTAL  BILL,  161. 

SUBPOENA,  to  appear,  19. 
form  of,  ib. 
how  indorsed,  20. 
return  of,  ib. 

grscipe  for,  ib. 
ow  prepared  and  issued,  ib. 
amendment  of,  21. 
service  of,  ib. 
substituted  service,  22. 
service  abroad,  23,  304. 
peers,  25. 

fresh  subpoena,  when  necessary,  26. 
to  rejoin,  80. 

object  of,  ib. 

within  what  time,  81. 

how  prepared  and  issued,  ib. 

service  of,  ib. 
for  witnesses,  1 00. 

when  necessary,  ib. 

how  prepared  and  issued,  ib. 

service  of,  101. 

notice  to  attend,  ib. 

duces  tecum,  ib. 

neglecting  to  attend,  102. 

witnesses'  expenses,  ib. 

privilege  of  witnesses,  103. 

to  compel    witnesses'  attendance    on    commission 
abroad,  ib. 
to  hear  judgment.  111. 

within  what  time,  ib. 

return  of,  ib. 

how  prepared  and  issued,  112. 

service  of,  ib.J 
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TESTIMONY, 

bill  to  perpetuate,  148. 

TRAVERSING  NOTE,  53. 
how  filed,  54. 
service  of,  55. 

WARRANTS,  246. 
nature  of,  ib. 
return  of,  ib. 
how  obtained,  247. 
how  indorsed,  ib. 
service  of,  ib. 
how  attended,  248. 

WITNESS, 

examination  of,  89. 

1.  in  town,  ib. 

how  taken,  ib. 
notice  of,  90. 
cross  examination,  91. 
depositions,  ib. 

2.  by  commission,  ib. 

when  granted,  ib. 

time  for,  ib. 

order  for,  how  obtained,  92. 

joining  in  commission,  ib. 

who  may  be  commissioners,  93. 

how  prepared  and  issued,  ib. 

how  executed,  94. 

cross  examination,  95. 

how  returned,  ib. 
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